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Northern  DUirict  of  Nmo-York,  to  wU  : 

Be  it  rbmkmbbexd,  thmt  on  tii«  twmtT-teTMth  dmy  of  October,  in  11m  lift/- 
fifth  year  •f  the  lodepeodence  of  the  united,  StMee  of  America,  A.  D.  1880, 
;  B.  D.  Packakd  k  Co.  of  the  laid  Dittrict,  hate  depMitcd  ia  thia  ofllce  (he  titla 
^  of  a  book  the  rirht  whereof  (hey  elaia  as  proprietors,  la  (he  wonts  IbUowing  to 
'wit:  **A  Treatise  on  the  priitelplex  and  practice  of  the  Action  of  Eiectment; 
and  the  reaaltinr  Action  for  Mesne  Profits:  by  John  Adams  of  the  Middle  Tem- 
ple, Esq ,  Bairiiter  at  Law :  from  the  Ust  London  Edition  To  which  are  added  notes  of  the 
decisions  made  by  the  Supreme  and  Cireoit  Courts  of  the  United  States;  and  by  the  Courts  of 
the  sereral  States,  whose  dec isiona  have  been  reported,  upon  the  Action  of  Ejectment,  and  the 
Action  (or  Mesne  Profits;  and  notes  of  decisions  upon  those  subjects,  made  in  the  Endish 
Courts,  to  the  present  time*  ejtcept  those  cited  iu  the  text:  Tojuther  with  the  Statutory  Pro- 
visions  in  relation  to  those  Actions,  contained  in  the  Eevised  Statutes  of  the  State  of  New- 
YorlK;  and  Precedents  of  Entries,  Fieadinga  and  Process  ndnpted  Iherelo:  By  Iobs  L*  Tii.- 
LIIIOB4ST,  Counsellor  at  Law. 

In  conformity  to  the  act  of  the  Congress  of  the  United.  States,  entitled  "  An  act  for  the  encour- 
agement of  learning,  by  aeenri^g  the  copies  of  Maps,  Charts,  and  Books  to  the  authors  and 
proprietors  of  such  copies,  daring  the  times  therein  mentionod;"  and  also,  to  the  act  entitled 
*<  An  act  snpplementaiy  to  an  act  entitled  *  An  act  for  the  enconragement  of  leaning,  by  secur- 
ing the  copies  of  Maps,  Charts,  and  Books,  to  the  authors  and  proprietors  of  euch  copies  dur- 
ing the  times  therein  mentioned,*  and  extending  the  benefits  thereof  to  thn  aits  of  Dtsigniog^ 
EograviDg  and  Etching  historical  and  other  prints." 

RUTOER  B.  MILLER, 
atrk  of  iht  Ninihim  DUiriH  oflfeuhYork, 
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TJOB  AlTTAOlt 
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ADVERTISEMENT 

TO    THE 

SECOND  BBITION. 

Iiv  the  present  Edition  the  Author  has  corrected  some  errors,  and 
supplied  some  defects,  which  remained  undiscovered  until  after  the 
original  publication  of  &e  Treatise ;  and  has,  also,,  added  some  new 
matter,  which  be  trusts  will  render  the  work  more  complete.  The 
Chapters  on  Evidence,  and  on  the  Action  as  between  Landlord  and 
Tenant)  have  been  enlarged  ;  and,  in  the  practical  part  of  the  Work, 
several  manuscript  cases  have  been  introduced.  An  alteration  has  also 
been  adopted  in  the  arrangement  of  the  Chapters ;  and  at  the  sugges- 
tion  of  several  professional  friends,  and  by  the  kind  permission  of  Mr. 
l^dd,  those  practical  forms,  to  which  the  Author  referred  in  the  Preface 
to  the  first  edition,  form  an  Appendix  to  the  present  volume^ 

10,  Crown  Office-row,  Templ£> 
May  1, 1818. 
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TO 
TB£  FIR8T,ISDinOir. 


It  has  been  the  Author^s  chief  endeavour,  in  the  foUowbg  pages,  to 
investigate  the  principles  upon  which  the  remedy  by  Ejectment  is  found- 
ed; to  point  out  concisely  the  difierent  changes  which  the  action  has 
undergone ;  and  to  give  a  fiili  and  useful  detail  of  the  practical  proceed- 
ings by  which  it  is,  at  this  time  conducted.  To  this  end  the  later  de- 
cisions have  been  very  fully  considered ;  whilst  a  sliglit  mention  only 
has  been  made  of  the  more  ancient  cases,  now,  for  the  most  part,  indi- 
rectly overruled,  or  altogether  inapplicable  to  the  modem  practice. 

Before  the  time  of  Lord  Mansfield,  indeed,  no  regular  system  seems 
to  have  been  formed  for  the  government  of  the  action ;  and  that  illustri- 
ous judge,  considering  an  Ejectment  as  a  fiction  invented  for  the  pur- 
poses of  individual  justice,  endeavoured  to  mould  it  into  an  eqmtaUe 
remedy,  and  to  regulate  it  by  maxims,  in  some  degree  independent  of 
the  general  ruies  of  law,  as  well  as  of  the  practice  in  other  actions. 
Hie  erroneous  principles  on  which  this  system  was  founded,  were 
pointed  out  by  the  late  Lord  Kenton;  and  a  material  alteration,  in  fhs 
mode  of  conducting  the  action,  took  place  firom  the  time  of  his  Lord- 
ship's elevation  to  the  Bench.  By  hb  sound  and  luminous  dedsion^ 
the  remedy  has  been  placed  upon  its  true  principles;  and  he  lived  to  see 
a  system  nearly  completed,  which,  uniting  the  equitable  fictions  of  the 
particular  action  with  the  general  principles  of  law,  has  preserved  un- 
broiEen  the  great  boundaries  of  our  legal  jurisprudence,  and.  at  the 
«ane  time^  rendered  (he  remedy  most  useful  and  comprehensive.  The 
correct  principles  established  by  this  great  lawyer  still  pre?Bil,  having 
been  uiifonnly  maintained,  and  ablyiUustrated,  by  the  more  recent  de» 
ciftons  of  the  different  courts. 

The  Author  has  enlarged  upon  these  drcumstances,  in  order  to  ac« 
Goont  for  the  personal  judgment  he  has,  in  some  instances^  found  it  oe- 
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Vi  PREFACE. 

cessary  to  exercise  with  regard  to  decisions  anterior  to  the  time  of  Lord 
Kehyon;  many  cases  being  stiil  extant  as  authorities,  which  seem 
whdiy  inconsistent  witli  the  modern  principles  of  the  action  of  eject- 
ment 

The  application  of  the  remedy  as  between  landlord  and  tenant,  forms 
also  a  material  part  of  this  treatise ;  and  it  has  there  been  the  Author's 
endearour  to  give  some  useful  practical  directions  respecting  notices  to 
qidtj  and  the  manner  of  proceeding  on  the  forfeiture  of  a  lease,  at  the 
same  time  explaining  the  principles  upon  which  those  directions  are 
founded. 

The  evidence  necessaxy  to  support  and  defend  the  action  in  common 
cases  has  also  been4:onsidered ;  and  instructions  tor  procee£ng  accord- 
ing to  the  ancient  practice  have  been  added,  as  far  as  can  be  necessary 
at  the  present  time. 

For  practical  forms  in  ejectment,  the  reader  is  referred  to  those  con* 
tainedinMr.TiDD'fl  Appendix  to  his  Practice  of  the  Court  of  King's 
Bench :  a  collection,  which  appears  to  the  Author,  too  complete  to  re- 
quire addition^  and  too  accurate  to  be  susceptible  of  improvement 

5,  Sebjbazits'  1m f 
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PREFACE, 

TO 

THE  PRESENT  EPITIO]¥. 


Mr.  Adams'  valuable  Treatise  on  the  Action  of  Eject- 
ment^ being  nearly  out  of  print ;  and  the  Revised  Statutes  of 
JVetO'York^  harmg  made  numerous  and  important  changes 
ill  the  form  and  effect  of  that  Action ;  it  was  believed,  that  a 
new  Edition  of  Mr.  Adams'  Work,  with  Notes  adapted  to 
ilie  Revised  Statutes^  and  with  References  to  the  Decisions 
of  the  American  Courts  on  the  subject  of  Ejectment,  and 
to  those  made  m  the  English  Courts  since  the  publication 
of  the  last  Edition  of  Mr.  Adams'  Treatise,  would  prove 
useful :  Under  that  belief,  the  present  Edition  has  been 
prepared  and  published. 

The  Text  of  this  Edition  has  been  carefully  reprinted 
from  the  Text  of  a  former  Edition  of  Mr.  Adams'  Work, 
published  in  this  Country  several  years  since,  with  notes 
and  references  to  some  of  the  American  Reports,  by  Philo 
Ruggles,  Esq.  With  the  paging  of  that  Edition,  the  paging 
of  the  present  has  been  made  to  correspond,  in  order  to 
preserve  uniformity  in  references;  but  no  further  or  other 
use  has  been  made  of  it,  than  is  here  mentioned. 

It  will  be  seen,  upon  examination^  that  jill  Mr.  Adams' 
Treatise,  including  his  Appendix,  Index,  Table  of  Cases, 
&c.,  is  re-published  in  this  Edition,  entire.  The  additions 
now  made,  consist  of  Notes  of  American  Decisions,  extract* 
ed  from  the  Reports  of  Cases  in  the  Courts  of  the  United 
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Vlll.  PREFACE. 


States,  and  in  those  of  all  the  States  in  which  Reports  have 
been  published ;  Notes  of  Decisions  made  in  the  English 
Courts,  since  the  publication  of  Mr.  Adams^  third  Edition, 
and.  some  few  of  previous  dates  which  had  not  been  refer- 
red to  in  the  Text;  a  Summary  of  the  Provisions  of  the 
Statutes  of  Limitations  of  the  several  States,  so  far  as  they 
relate  to  Rights  of  Entry,  and  to  Actions  for  the  recovery 
of  Land ;  the  Statutory  Provisions  of  the  State  of  New- 
York^  in  relation  to  Actions  of  Ejectment ;  A  collection  of 
Forms  in  Ejectment,  adapted  to  the  Revised  Statutes  of 
JVeW'York^  the  most  of  which  have  been  sanctioned  by  the 
Supreme  Court,  and  inserted,  as  Precedents,  in  the  Appen- 
dix to  their  Rules;  A  Digest  of  Judicial  Decisions  in  rela- 
tion to  the  Doctrine  oi  ^^  Adverse  Possession/*^  Tables  of 
English  and  American  Cases  cited,  and  Tables  of  English 
and  American  Reports  examined  in  preparing  this  Edition; 
A  Table  of  Abbreviations ;  and  an  Index  of  the  additional 
matters  contained  in  the  present  Work. 

The  Errata^  contain  corrections  of  typographical  and 
other  Errors. 

With  a  hope,  that  it  may  serve  to  economise  the  time 
and  labour  of  whomsoever  may  consult  it,  this  Volume  is 
now  presented  to  the  publick. 

Atbmy^  J{ovemher^  1830. 
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*  Bdden  vs.  Thomas,  476. 

•  Benjamin  vs.  Armstrong,  312,  n.  [l.J 
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51,  n.  [l],;60,n.  [1]  ;  482. 
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-  Derrieot  t»l  iLloy  d,  496. 

-  Dill  &  Al.  vs,  Tyler,  102,  n.  [1 .] 
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-Duncan  &  AL  vs.  Harder,  29.  n.  [3];  76,  n.  [1.] 
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Ewing  &  Al.  v8.  Bushnell,  300,  n.  [1.] 
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-  Kip,  168^n.ri];160,n.  [L] 

-  Ki88elbrach,S47,n.  [1} 
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Robins,  60,  n.  [1.] 
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M.  Malin,  259,  n.  [3«] 
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-  Moore  vs.  Gilliam,  259,  n.  [3.] 
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-w.  Stiles, 


i,286ii.m;S02,n.[l.] 
I.  Bowen,  486. 


-Futnam&ALM. , 

■  Quackenbose  w.  Dennis,  SOS,  n.  [1.1 
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-  Ragbee  &  AL  w.  StUes,  238, «.  [1 J 
-Runo  &  AL  «s.  Sties,  306,  n.  [1.] 
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-  Stewart  vs.  Kingsley,  103.  n.  [1] 

-  Stewart  vs.  Town,  28,  n.  [1]  ;  70,  n.  [1.] 

-  Swartwout  &  Ux.  w.  Cole,  67,  n.  [2]  ;  248,  n.  [2] ;  262, 

n.  fl.] 

vs.  Johnson,  10,  n.  [2]  ;  29,  n.  [3]  ; 

67,  n.  [2]  ;  59,  n.  [1]  ;  69,  n. 
[4];  60,  n.  [1];  260,n. 
[3];  461. 
'VS.  Stiles,  237,  n.  [1.] 


—  Teed  &  Al.  vs.  Halstead,  489. 

—  Ten  Eyck  &  Al.  vs.  Frost,  461.  477  480.  488. 
&Wife  vs.  Richards,  498. 

—  Thomas  vs.  Tibbits,  168,  n.  [1.] 

—  Thompsons.  Stiles,  229,  n.  II.] 
&;  Al.  vs.  Thompson  &  Al.  303,  n.  [3.] 


Tribblew.  Frame,  306,  n.  [1.] 
-VanAlenw.  Rogers,  40,  n.   [1.];  42,  n.  [1.];  64,  n. 
[l.];102,n.  [l.];487. 


vs.  VissGher,  219,  n.  [i.];  242,  n.  [1.] 

vs.  Vosburgh,  29,  n- L3  .];  247,  n.  [1.],  n. 

[4.];  248,  n.  [2  3 
VanBeuren  &  AL  vs.  Vosburg,  262,  n.  [1.];  466. 
Van  CoFtlandttv.  Parkhurst  &  Al.  102,  n.  [1.] 
Vandcnbepg  &  Al.  vs.  Bradt,  102,  n.  [1.];  186,  n.  [3.] 
Van  Dusen  vs.  Van  Dusen,  269,  n.  [3.];  269,  n.   [4.]; 
267,  n.  [2.];  288,fi.[l.] 
&  Al.  vs.  Scissam,  247,  n.  [4.] 


-  Vanderlyn  &  Betts  vs.  Newton  &  Al.  461.  472. 
■  Vanderwerker  vs.  Stiles,  229,  n.  [1.];  238,  n.  [2.] 

-  Van  Rensselaer  vs.  Andrew,  168,  n.  [1.] 
•Van  Rensselaer f?5.  Collins,  169,  n.  [1.] 

•Van  Rensselaer  vs.  Hogaboom,  169,  fi.[l.J;  248,  n.[2.] 

-  Van  Schaick  &  Al.  vs.  Davis,  29,  n.  [3. J;  40,  n.  [1.]; 

64,  n.   [1.];  67,  n.  [2.];  247,  n.   [I.],  n.  [4.]; 
247,  n.  [6.] 

-  Van  Vechten  vs.  Sill,  263,  n.  [2.] 

-  Vemerw.  Underwood,  240,  n.  [3.] 

-  Vidy  &  Clark  vs.  Cuerden,  29,  n.  [8.];  57,  n.  [2.]; 

102,  n.  [1.];  247,  n.  [4.] 

-  Vrooman  Sc  Al.  vs.  Haines,  301,  n.  [I4] 
. ,.— ,.-^  f«.  Smith,  219,  n.  [1.] 
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Jackson  ex  dem.  Waggoner  &  AI.  vs.  Murphy,  248,  ».  [2.] 

Walker  vs.  Flint,  230.  n.  ;  1.] 

Walsh  c«.  Golden,  106,  n.  [1.] 

Watson  vs.  Smith,  29,  n.  [1.] 

vs.  Criss,  29,  n.  [3];  285,  n.  [1.] 

Webber  &  Al.  vs.  Hftrsen  &  Al.  29,  ti.   [3.]  ;  57,  fu 

[2.];  247,  n.  [4.] 

Weidman  vs.  Hubble,  76,  n.  [1.];  250,  n.  [1.] 

Welden  W.Harrison,  158,  n.  [1.];  159,  n.  £2.];  160, 

n.  [1.];  163,n.  [1.] 
Whitbeck&  Al.  vs.  Deyo,32,n.  [1.];  102, n.  [1.];  118. 

».  [1.];  482. 

Whiter.  Carey,  247,  n.  [1.];  285,  n.  [1.] 

Wickham  vs.  Belknap,  29,  «.  [1.] 

: Williams  &  Al.  vs.  Miller,  67,  «.  [2.];  76,  n,  [L];  247, 

n.  [1.];  466. 

Wins  &  Al.  vs.  Stiles,  247,  n.  [4.] 

Winthrop  vs.  Waters,  29,  n.  [1],  466. 

Winter  vs.  M^Evoy,  229,  n.  [1.] 

Witherell  &  Al.  vs.  Jones,  70,  n.  [1];  272,  ».  [1.] 


■Wood  vs.  Harrow,  231  n.  [1.] 

vs.  Salmon,  145,  n.  [2.] 

-  w.  Stiles,  317,  n.  [1.] 


&  Al.  vs.  Wood  &  Al.,  242,  n.ri.] 
Woodhull  w.  Rumsey^  359,  n.  [3.] 
Woodruflffc  Al  «*.  Gilchrist,  10,  n.  [2.] 
Wright  &  Al.  vs  Dieffendorf,  76,  n.  [1.];  294,  ti.  [S.] 
Yates  &  Al.  vs.  Hathaway,  19,  n.  [2.] 
Young  vs.  Young,  290,  n.  [2.] 

&  Al-  vs.  Camp,  29,  n.  [3]  ;  57,  n.  [2],  461. 

&  Al.  vs.  Ellis  &  Al.,  54,  n.  [1  ],  461 .  487. 

&  Al.  vs.  Vredenburgh,  247,  n.  [1  •] 


.-: ..    .  ,  Ximmerman  vs. Zimmerman  &  Al.,  286,  n.  [1.] 

James  vs.  Lyon,  38,  n.  [2.  j 

&  Al.  Lessee  vs.  Boyd.  286,  n.  [4.] 

Joan  &  Al.  vs.  Shields'  Lessee,  289,  n.  [1  ] 
Johnston  vs.  Irwin,  46,  n.  [2],  494. 

vs.  M'Intosh,  54,  n.  [2.] 

Jones,  AdmY,  &c.  vs.  Brodie,  Adm'r.  &c.  59,  n.  [2.] 

vs.  Conoway  &  Al  Ez'ors.  &C.,  471. 

vs.  Maffet  &  TJx,  73,  n.  [1.] 


Kane  vs.  Bloodgood,  52,  n.  [4.] 
Kemble  vs.  Finch,  184,  n.  [1.] 
Kemp  v$.  Commonwealth,  46,  n.  [2.] 
Kendall  vs.  Slaughter,  59,  ti.  fS.] 
Kem^y  vs.  Bogart&  Al.,  247,  n.  [4.] 
■  ■'  &  Al.  ffs.  Bruice^  59,  n.  [4.] 
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Kennedy's  Heirs  ^.  Dunceln,  59,  n.  [4.] 

Kinney  vs.  Beverly,  76,  h.  [1] ;  288,  n.  [«.] 

King  v$.  Cadin,  16,  n.  [1.] 

Kirk  &  AL  i».  Smith  ftc'dm.  Penn,  fiO,  n.  [£] ;  67,  n.  [ft],  469. 

Kline  V9.  Bebee^  S50,  t».  [1.] 

Knox  &  AL  v»i  Hook,  57,  n.  [2.  J 


La  Frombois  vs.  Jackson  ex  dm.  Smith  &  Al.  46&  474.  481.  500, 501 
I^hsjiT  V9.  Joties  Sc  Al.,  59,  fi.  [1.] 
Lamborn  vs.  Watson,  471 . 
Lander  nt.  Reynolds,  312,  fi.  [L] 
Lane  w.  Copley,  464 


titne  &  'AL  vs.  Reynard,  S9,  n.  [2.] 

Langdon  vs.  Potter  &  Al.,  29,  n.  [3]  ;  54,  n.  [3] ;  57,  n.  [2.] 

Langendjck  &  Ux.  m.  Burfaans,  9S4j  n.  [1] ;  236,  n.  [2] ;  330,  n.  {3] ; 


3*4,n.[».] 
Langford's  AdmVs.  vs.  Gentry,  59,  n.  [2.] 
Lamb's  Heirs  vf.  Black  &AL,  188^  n.  [IJ 
Lee  vs.  M'DanieL  498. 

vs.  Tapscott,  294,  it.  fsj 

Lee's  Lessee  vs.  Bladen  &  AL,  10,  n.  [2.] 
Leonard  &  Al.'#9.  Leonard, '55,  n.  [2.] 
Lessee  of  Allen  vs.  Ij^bns,  29,  n.  [8] 

Batfin  hs.  Bij^elow,  289,  n.  [1.] 

^  Bayard  vs.  Colfia  4t  Al.,  10,  n.  [2]  j  32,'^*.  [I] ;  286,  n.a] ; 

290,  ^[1.] 
■  ■■  Ben  vs.  Levei^  52,  n.  f4] 

^.^^  Brown  i».  G^lowat,  204,  «.  [3] ;  880,  n.  JS]  i  336.  n.[Ul 

i^  Bufthart &  AL  ««/lbw&  AL,  236,  n.  [3 J 

Oaihliok  9s.  AHwine,  307,  h.  [I.] 

^  CanlpbeU  lw.  Harper  &  Al..  212.  n.  f«]  ;  ^16, «.  £1>;  «20, 

n.  [1..] 
— vs.  Sproit,  186,  h.  £2.1 

Cherry  nt.  Robmsbn,  315,  n.  [8.] 

Delancy  va.  M'Kean,  29,  n.  [3.1 

Dixon  Of.  Morehead,  89,  n.  [Lj 

Foster  ^s.  Joice,  29,  h.  £8.] 

Ferguson  vs.  Sm^Aman,  189,  n.  .[2.} 

Galloway  vs.  Ogle,  29,  n.  [8};  57, ».  {2,1 

Griffith  vs.  Bradshaw,  495. 

Hall  vs.  Tandegrifi,  69,  n.  [1]  ;  n.  [2.1 

Hughes  &  Uz.  vs.  Thomas,  40,  n.  [l.J 

Huydekoper  vf.  Burrows,  294^  h.  [2.] 

Leaming  vs.  Case,  285,  n.  [1.] 

'^    "       "^  198,n,T2.] 


Ljnn  &  AL  v«.  Downes,  198,  n.T2. 
Mather  vs.  Akewright,  32,  n.  [l.j 
MiQigan  vg.  Dickson,  29^  n.  [L] 
Mobley  4r  AL  w.  Ocker,'  59,  n.  .1 
Meiily  «»•  M'Gornick,  5fl^  n.  £2.' 
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Lessee  of  Packer  vs.  Gonaalus.  847,  n.  [1.] 

. Patlon  &  Al.  vs.  Cooper,  188,  n,  [i] ;  197» «.  [».] 

Penn  vs.  Kline  &  AL,  311,  n.  [1] ;  SaS,  n.  [1.] 

Potta  V9.  Gilbert,  468,  491. 

■  Powell  Sc  Al.  9«.  Harman,  464. 


Rttgao  &  AL  v8.  Philips  &  AL  204,  n.  [3.] 

Rugge  V8.  m\Bj  10,  n.  [2.] ;  40,  n.  [IJ  ;  90,  n.  [2.] 

— »—  BiDidi  &  Al.  V8,  Buchanan,  73,  n.  [2.] 

— ^ Thomas  vs.  Newton,  31 7, «.  [2.] 

:  Tan  Horn  tw.  Chesnut,  29,  n.  [1.] 

■  Walker  v9.  Coulter,  29,  n.  [2.] 

Watson  k  Ux.  vs.  Bailey  ^  Al«  38,  n.  [2.] 

Willink  vs.  Miles,  29,  n.  [|.] ;  32,  n.  £1.] 

Woods  vs.  Galbreath,  204,  n.  [2.] 

Lion  sx  dem.  Eden  tAL  vs.  Burtiss,  H  »•  IMi ;  ^04, ».  £1.] 

Little  M.Libby,  42,  n.  [1.] 

— -^  99.  Meacham,  289,  n.  [1.] 

vs.  Me9auier,42,  n.  [1.] 

liviDfston  vs,  Hubbs  &.  Al.,  469. 
Ui^vs.  Gordon  &  Wife,  66,  n.  [4.] 
Lloyd's  Lessee  99.  Hemsley,  10,  n.  [2.] 
Long  99.  Morton,  306,  n.  [3.] 
Longstreet  vs.  Ketcham,  289,  n.  [1 J 
Love  vs.  Simms'  Lessee,  29,  n.  [3.] 
Luckett  09.  Dunn  &  Al.  59,  n.  [1 .] 


Lyons  vs.  Miller,  196,  n.  [1]  ;  296,  n.  [1.] 
Lyfle  &  Al.  M.  Rowton,  506. 

M.    ■ 

Macarty  vs.  Foucber,  493. 
Machir  &^  vs.  Majf  &c.  59,  n.  [3.] 
Marks  ^  Ux.  vs.  Bryant  4^  Ux.  259,  n.  [8.] 
Maris  vs.  Simple,  334^  n.  [2.] 
MarsteUer  &  AL  vs.  M'Lean,  69,  a.  [4.] 
Martin  ff9.  Willink,  146,  n.  [1.] 

©9.  Woods,  59,  n.  [1.] 

Blassey  vs.  Thomas,  184,  n.  [1.] 

Mather  vs.  the  Ministers  of  tbe  Trinity  Church  &  Al*  H;>*  1^-1  i  «•  [9-]i 

76, 11.  [1.] 
Matter  of  Watkins,  Widow,  68»fi.  £1.] 

of  Gardiner  vs.  Spikeman,  68,  ti.  £1.] 

of  Nan  Mickel,  259,  n.  £1.] ;  262,  n.  [2.] 

Matiox  &c  vs.  Helm,  242,  n.  £4.] 

Maus'  Lessee,  vs.  Montgomery,  204,  n.  {L] 

Mauray  &;  AL  1x9.  Waugh,  498. 

Mayor  ScALvs.  Clifford  fiJ^.  99/6,  n.  ]1.) 

Mayor  fcc  vs.  J^agopn,  4^8. 

May's  Heirs  vs.  liiil,  59,  n.  n.  [}.]  ,{2.] 

——  —  vs.  Bcnnet,  59,  n.  n.  £3],  £4.]  — 
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Af ay's  Heirs  VS.  Slaughter,  69,  n.  [4.];  269,  n.  [2.];  601. 

M'Alister  w.  Wiiliamfy,  29,  n.  [J.] 

M'Clay  vs.  Benedict,  23 1,  n.  [1 .  ] 

M'Cleland  vs.  Doe  ex  deni.  Hprigg,  230,  n.  [1.] 

M'Clung  vs.  Ros8,  65,  n.  [2.]  ;  66,  n.  [4.]  ;  606. 

M'Combw.  Dillo,  262,  n.  [2  ] 

M'Cormick  v$.  Connell,  73,  n.  [2.] 

M'Dowel  vs.  Heath's  Ex'ors,  606. 

M'Gee  vs.  Morgan,  486. 

M'Intyre  vs.  Ward,  38,  n.  [2.] 

M'Intyte'8  Heirs  vs.  Funk's  Heirs,  69, ».  n.  [3.],  [4.] 

M'lver  &  Al.  vs.  Ragan  &  Al.  461.  488. 

M'Kee's  Lessee  vs.  Pfout,  38,  n.  [I.] 

M'Kinneyw.  Kenney  &  Al.  496. 

M'Koy  vs.  the  Trustees  of  Dickinson  College,  473.  494. 

WPMuiray  vs.  O'Neil,  293,  n.  [1.] 

M'Raa  vs.  Smith,  29,  n.  [3.]  ;  67,  u.  [2.] 

Medley  vs.  Medley,  288,  n.  [2.] ;  304,  n.  [1.] 

MerriU  v«.  Meachum,  471. 

Middleton  vs.  Dupuis,  476. 

Miller  rs.  Dow,  464,  496. 

vs.  M'Brier,  29,  n.  [3.]  ;  247,  n.  [4.] 

&  Al.  vs.  Shaw,  99,  n.  [1.]  ;  487,  497. 

Milne  vs.  Curamings,  187,  n.  Fl.] 
Mitchells.  Smith,  311,  n.  [2.J 
Moobeny  &  Al.  vs.  Marye,  304,  n.  [1.] 
Moody  &  Al.  vs.  M'Kim,  76,  n.  [1.] 
Mooers  vs.  Wliite  &  Al.  69,  n.  [2.] 
Moore  vs.  Farrow  &  Al.  493. 

vs.  Gilliam,  269,  n.  [2.] 

—  vs.  Jackson  ex  dem.  Erwin  &  Al.  604. 
Morris  vs.  Thomas^  29,  n.  [3.]  ;  67,  n.  [2.] 

Morris'  Lp^see,  vs.  VanDeren,  1,  n.  [l.j  ;  66,  n.  [4.];  247,  n.  [1.] 

Mott  vs.  Dougherty,  268,  n.  [1.] 

Munshower  &  Al.  vs.  Patton,  464. 

Murphy  vs.  Guyon's  Ex'rs.  329,  n.  [I.]  ;  333,  n.  [1.] 

Murray  vs.  Ballou,  60^  n.  [2.] 

. vs.  Garretson,  204,  n.  [3.] 

vs.  Gouverneur,  333,  n.  [1.] 

Murray's  Lessee  vs.  Baker  &  Al.  69,  n.  [1.] 

Muse  vs.  Letterman,  283,  n.  [1.] 

M.  &  F*  GayoBO  De  Lemos  vs.  Garcia,  466. 

W. 

Napier's-Lessee  vs.  Simpson,  495. 

Newman  vs.  Chapman,  29,  n.  [3.] 

Nimmo's  Ex'rs,  vs.  Commonwealth,  46,  n.  [2.] 

Noland,  vs.  Seekwright,  Lessee  of  Cromwell,  311,  n.  fL] 

Nokes  ex  dem.  Hogg  vs.  Shaw,  203,  n.  [l.J 
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Norcross,  Executrix,  «g.  Widgeiy^  4S,  n.  [l.j 
Norton  ex  dem.  Douglass  vs.  Bpooner,  186,  n.  [IS  J 


Ogden««.  Blackledge,  461. 
Osbourn  ««.  Osboum,  828,  n.  [S.l 
Overfieldtv.  Christie,  &  AL,  464. 
Owings  vs.  Marshall,  203,  n.  [2.} 


P. 


Packer's  Lessee,  vx  Gonsalus,  495. 
Pancoast's  Lessee,  vs.  Addison,  69,  n.  [L] 
Parish  fc  Al.  vs.  Stevens,  272,  n.  [L] 
Patton  &  Al.  09.  Gold^borough,  467. 
Patton's  Lessee  vs.  Eastoo,  46^« 
Paul  vs.  Smiley,  294,  n.  [6.] 
Pease  «5.  Hovrell,  46  L 
Peck  vs.  RandalPs  Trustees,  59,  n.  [2.3 

vs.  Smith,  19,  n.  [2.] 

Pederick  vs.  Searle,  76,  n.  [1.] ;  247,  n.  [4.]  ;  494« 

Peebles  v«.  Reading,  32,  n.  [2.] 

Pender  09.  Jon^js,  29,  n.  [3.]  ;  57,  n.  [2.] ;  60,  n.  [1.] 

Penn's  Lessee  vs.  Kline,  310,  n.  [1.] 

Penny  vs.  Carwithe,  259,  n.  [3.] 

People  vs.  Bradt,  300,  n.  [h] 

vs.  Honsenfratts,  301,  n.  [1.] 

r  vs.  Leonard,  76,  n.  [1.1 

.vs.  Merritt,  303,  n.  [Ij 

Perryman's  Lessee  vs.  Callison,  30,  n.  [3.] 

Piles  &  Al.  vs.  Bauldin  &  Al.  462. 

Pipher  &  Al.  vs.  Lodge  &  AL,  42,  n.  [1.]  ;  52,  n.  [4.] 

Plumer  &  Al.  vs.  Lane  Sc.  AL  29,  n.  [l.J 

Poignard  v«.  Smith,  42,  n.  [1.] 

Pollard  t».  Baylords  &  Al.  315,  n.  [3.] 

Pope  vs.  Pendegrast,  247,  n.  [3.] 

Porter  vs*  Dugat,  505. 

vs.  Hammond,  57,  n.  [2.1 

vs.  Hill,  42,  n.  [1.] 

Powers  vs.  Foucher,  500. 

vs.  MTarren,  50,  n.  [1.] 

Pray  vs.  Pierce,  42,  n.  [1.] ;  464.  505. 

Prescott  k  Al.  vs.  Nevers  &  Al.  40,  n.  TL]  ;  42,  n.  [1.] 

Preston's  Heirs  vs.  Bowman,  28,  n.  [1  J 

Prevost's  Heirs  vs.  Johnson  &  AL  489C  493. 

IVerost  OS.  Gratz  &  Al.  52,  n.  [4.] 

Pringle  &  Al.  vs.  Gaw,  61, 91.  [S.j 

Pkiiprietaiys'  Lessee  i».RaJ8ton,  29,  n.  [3.] 

Proprietors  of  the  Kennebeck  Purchase  o«.  Call,  40,  n.  [1.] 
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Proprietors  of  the  Kennebee  Purchase  vs.  Lri>oree  &  AL  tf ,  n.  [1.} 

---^— —————— ———  tm.  Springe!^  42,  «•[!•]  ;  M^ «. 

r2.] 

Township  No.  6  n$,  MTarland,  29,  n.  [3.] ;  67,  n.  p.] 

Prudhomne  vs.  Dawson,  59,  n.  [1.] 
Puriey  V9.  Chandler,  19,  n.  [2  ] 
Purris  v$.  Hill,  S04,  n.  [1.] 


Quariesta.  Brown.  32,  n.  [1.] 


Rabineau  w.  Cormier,  467. 

Rambler  ScALts.  Tijon  &  Al.  816,  n.  [2.] 

Ramsay  &  Uz.  w.  Deas'  Ez'or.  62,  n.  [4.] 

Rearden  m.  Searqr's  Heirs,  479. 

Redwood  vs.  Riddick  &  Uz.  62,  n.  [4.] 

Reed  &  AL  vs.  Bulloch  &  Al.  606. 

Rees  vs.  Lawless,  147,  n.  [1.] 

— ^  w.  Middleton,  186,  n.  {2.] 

Rennick  vs.  CalweO,  203,  n.  [1.] 

Remsen  t».  Conklin,  160,  n.  [1.] 

Bicard  vs.  Williams  &A1.  28,  n.  [1.]  ;  40,  n.  [1.];  42,  f|.  [1.] 

Richards  &  Al.  vs.  The  Maryland  Insurance  Company,  460. 

Richardson  &  AL  vs.  Broughton,  29,  n.  [3.];  67,  n.  [2.] 
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Espinasse's  Atsi  Prius  Digest 
Espinasse's  Reports 
Bquity  Reports,  Desaassnres,    {So, 

Car.) 
Eqnity  Cases  Abridged 
Ex  Demissione,  on  (he  demise  o^ 
Ex  Relatione,  Upon  tfie  rehtiop  of 
Executor,  Executors 
Executrix 

Fitzherbert's  Natura  Brevium 
Freeman's  Reports 
Gallison's  Reports,  {U.  fif.) 
Gilbert  on  ^ectment 
Gilbert  on  Evidence 
Gilbert  on  Tenures 
George 

Greenleaf's  Reports,  (ilfe.) 
Gwillim 

Halstead*s  Reports,  (JST.  J.) 
Hardin's  Reports,  (Ay.) 
Hardres'  Reports 
Harris   and  Gills'  Reports,  (Md.) 
Harris  and  Johnson's  Reports,  (AfJ.) 
Harris  and  M'Henry's  Reports,  (M<f.) 
Haywood's  Reports,  (j^T,  Cw,) 
Hawk's  Reports,  (J^  C^ir.) 
Henry  Blackstone's  Reports 
Henry 

Hening  and  Monford's  Reports,  (  Va.) 
Hilary  Term 
History 

Hobart's  Reports. 
Holt's  Reports 

Hopkins'  Chancery  Reports,  (A*.  F.) 
Huttoos'  Reports 

Impey's  Practice,  of  the  Kings  Bench 
.^cood    Institute     (Coke's     Magna 

Charta) 
Jacobus  (James) 
Jacob  and  Walker's  Reports 
Jenkins'  Centuries  of  Reports 
Johnson's  Cases,  (JV.  Y.) 
Johnsoti's  Reports,  (Al  7.) 
Johnson's  Chancery  Reports^  (X  F.) 
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Jones 

Keb. 

Kirb.  Rep. 

Ky. 

Latch. 

Ld.  Raym. 

Leon. 

Lev* 

LilL  Prac.  Reg. 

Lilt. 

Litt.  Rep. 

Litt.  Sel.  Cas. 

La.,  or  Loua. 

Lat.  or  Latw. 

Marsh.  Rep.  {Eng.  C.  P.) 

Marsh.  Rep.  (Ky-) 

Mart,  Rep. 

Mart.  Rep.  (K  8,) 

Mas.  or  Mason's  Rep. 

Mass. 

Mass.  Rep. 

M'Cord's  Ch.  Rep. 

M.  d&  S.  or  Maale  &  S.  Rep. 

Md. 

Meriv.  or  Meriv.  Rep. 

Mod. 

Monr.  Rep. 

Moore's  Rep. 

M.  Mic,  or  Mich. 

M.  S. 

Monf.  Rep. 

Mnrpfa.  Rep. 

N 

Nels.  or  Nels.  Abr. 

New  Hamp.  Rep. 

N.  P.  or  New  Rep. 

N.  Car.  or  Nor.  Car. 

N.  Car.  Law.  Rep. 

N.J. 

Notl&M'C's.  Rep. 

N.S. 

N.  Y. 

Ohio  Rep. 

P. 

Pa. 

Paige's  Rep. 

Paine's  Rep. 

Palm. 

Peake'sN.P. 

Peon.  Rep. 

Peter's  Rep. 


Jones'  Reports 

Keble's  Reports 

Kirby's  Reports,  (Conn.) 

Kentucky. 

Latches'  Cases 

Lord  Raymond's  Reports 

Leonard's  Reports 

Levinz's  Reports 

Lilly's  Practical  Regbter 

Littleton 

Littell's  Reports,  {Ky.) 

Littell's  Selected  Cases,  (£y.) 

Louisiana 

Lntwyche's  Reports. 

Marshall's    Reports    of  the   English 

Common  Pleas 
Marshall's  Reports,  Kentacky 
Martin's  Reports,  (Loua.) 
Martins  Reports,  New  Series,  (Loua.) 
Mason's  Reports,  (U.  S.) 
Massachusetts 
Massachusetts  Reports 
M'Cord's    Chancery    Reports,  C*^. 

Car.) 
Maule  and  Selwyn's  Reports 
Maryland 

Merivale's  Reports 
Modern  Reports 
Monroe's  Reports,  (Ky.) 
Moore's  Reports 
Michaelmas  Term. 
Manuscript 

Munford's  Reports,  (Fa,) 
Murphey's  Reports,  (JV.  Car.) 
Note 

Nelson's  Abridgement 
New  Hampshire  Reports 
New  Reports,  (4th  d&  6th  of  Bosan- 

quet  d&  Puller) 
North  Carolina 

North  Carolina  Law  Repository 
New-Jersey 

Nott  d&  M'Cord's  Reports,  (So. Car.) 
New  Series 
New-York    ^         . 
Ohio  Reports.  (H^mmondPs.) 
Paschalis.  Easter  Term 
Pennsylvania 

Paige's  Chancery  Reports,  (JV*.  Y.) 
Paine's  Reports,  (U.  S.) 
Palmer 

Peake's  Nisi  Prius  Reports 
Pennington's  Reports,  (JV.  /.) 
Peter's  Reports,  (U.  8) 
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Picker.  Bep. 

Plow,  or  Plowd. 

Pop.  or  Poph. 

Post 

Pr.  Cb.  or  Piec.  Cha. 

P/W.  «rP.  Wms. 

Rand.  Rep. 

Rast.  Ent. 

Raym. 

Reev.  E.  L. 

Reg.  Brev. 

Rep. 

Rep.  CoDstit  Ct.  So.  Car. 

R.  L.  or  ReF.L. 

Roberts  on  Frand.  Conv. 

Roll.  Abr. 

HolL  Rep. 

Root's  Rep. 

Rod.  Eject. 

S.,  or  Sect. 

Salk. 

Saand. 

Sav. 

Say. 

Sch.  &  Lefr.  Rep. 

Sell.  Pract. 

Selw.  N.  P.  or  S.  N.  P. 

Show. 

Se^.  &  R's.  Rep. 

SesB. 

Sid 

Sir  T.  Jones. 

Skio. 

So.  Car. 

Soath  Rep. 

Starkie's  Rep. 

St. 

Stra.,  Stran.  or  Stra.  Rep. 

Sty  or  Styles, 

T. 

Tit 

T.  or  Trio. 

T.  R. 

Taunt  ^Tannt.Rep. 

Tayl.  Rep. 

Tenn.  Rep. 

TyL  Rep. 

U.S. 

Ut  Semb. 

Va. 

Vac. 

Vent.  orVcnlris. 

Vera. 


Pickering's  Reports,  (Ma$h) 

Plowden's  Reports 

Popham's  Reports 

Reference  to  a  subsequent  page 

Precedents  in  Chancery 

Peere  William's  Reports  • 

Randolph's  Reports,  {Fa,) 

Rastell's  Entries 

Sir  Thomas  Raymond's  Reports 

Reeve's  History  of  the  English  Law 

Register  Brevium 

Reports,  Repository 

Reports  of  the  Constitntional  Court 

of  South  Carolina 
Revised  Laws 

Roberts  on  Fraudulent  Conveyances 
Rolle's  Abridgement 
Rolle's  Reports 
Root's  Reports,  {Conn.) 
Runnington  on  Ejectment 
Section 

Salkeld's  Reports 
Saunder's  Reports 
Saville's  Reports 
Sayer's  Reports 
Schoales  dc  Lefroy's  Reports 
Sellon's  Practice 
Selwyn's  Nisi  Prios 
Shower's  Reports 

Sergeant  &  Rawle's  Reports,  {Pa.) 
Session 

Sider£n's  Reports 
Sir  Thomas  Jones'  Reports 
Skinner's  Reports 
South  Carolina 
Southard's  Reports,  (A*.  J.) 
Starkie's  Reports  Nisi  Phus 
Statute 

Strange's  Reports 
Styles'  Reports 
Term 
Title 

Trinity  Term 
Term  Reports,  {Dumford  and  Easfs 

Reports) 
Taunton's  Reports 
Taylor's  Reports,  (JV.  Car.) 
Tennessee  Reports 
Tyler's  Reports,  {Ft.) 
United  States 
Ut  Semble,  aa  it  seems 
Virginia 
Vacation 
Ventris'  Reports 
Vernon's  Reports 
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Ves.  w  Ves.  Hep.  (Xoo.  or 

Ves.  %L  Bemme. 

Vin.  Abr. 

Virg.  C««. 

Virg.  Rep. 

Vol. 

Walk.  Copy. 

Wall.  Rep. 

Wash.  C:ivc.  CI.  Kep. 

Walk.  Cop. 
Wend.  Rep. 
WeatttuB* 
Wheat.  Ri9pw 
Wight 

Wflles. 

Wila.  9r  Wils.  Rep. 

Wood.  L*  A&  T. 

Teate's  Rep. 
Telr. 


Veaey's  Reports,  f  Juoior  or  Senior) 
Vesey  and  Beame*a  Reports 
Viner's  Abridgement 
Virginia  Cases 
Virginia  Reports 
Volame 

Walker  on  Copyholds 
Wallace's  Reports,  {IJ.  8.) 
Washington's  Circuit  Conrt  Reports 
Washington  Reports,  (Fa.) 
Watkins  on  Copyholds 
Wendell's  Reports,  (^:  F.) 
Westminster 

Wbeaton's  Reports,  ((7.  8.) 
Wightwick's    Reports    in  tho   Ex- 
chequer 
WiUes  Reports 
Wilson's  Reports 
WoodfaU's  Law  of  Landlord  and  Ten* 

ant 
Teate's  Reports,  {P<i>) 
Telverton'a  Reports 
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Chancery. 

Atkyns'  Reports,  from  1737,  to  December  1754  ;  3  vols. 
Schoales  aod  Lefiroy's  Reports,  (Irelandj)  from  Easter   TertA  1802,  to 

March  1806  ;  2  vols. 
Vesey,  Senior's  Reports,  from  1746,  to  1755;  2  vols. 
Vesey,  Jaoior's  Reports,  from  1789,  to  1817 ;  19  vols. 
Tesey  and  Beame's  Reports,  from  1812,  to  1814;  3  vols* 
Cooper's  Cases  in  1815;  1  vol. 
Merivale's  Reports,  from  1815,  to  1817  ;  3  vols. 
Jacob  and  Walker's  Reports,  from  Jul^f  1819,  to  March  18^1 ;  2  vols. 

Kings  Bench. 

Vestris'  Reports,  from  20  Car.  II*  (1669,)  ioSGtd.  Uh  (1690) ;  2  vols. 
Strange's      "       from  Trin.  Term,  1716,  to  Trin.  Term,  1747 ;  2  vols. 
Barrow's       "      from  Mich,  Term,  1756,  to  E.  Term,  1772 ;  6  vols. 
Wilson's       *•      from  Ha,  Term,  1742,  to  ERL  Term,  1753,  (1st  part) ; 

1  vol. 
Douglas'       "      from  Mich.  Term,  1778,  to  IWji.  Term,  1781 ;  2  vols. 
East's  '*      from  Mich.  Term,  1800,  to  Mich.  Term,  1812;  16  vok^ 

Bamewall  and  Alderson's  Reports,  from  Mich.  1817,  to  TVtii.  1822;  5  vols. 
Barnewall  and  Cresswell's      "       from  Mich.  1822,  to  Mich.  Term,  1828 ; 

8  vols. 
Dowling  and  Ryland's  <'       from  Hil  Term,  1822,  to  Trin,  Term, 

1826;  8  vols* 

Cama/fum  Pleas  and  other  Courts. 

Wilson's  Reports,  from  Hil  Term,  1753,  to  Mich.  Term,  1769,  (2d  and  Sd 

parts) ;  2  vols. 
Tannton's       "      from  Mich.  1S07,  to  Hil  1819 ;  8  vols. 
MarsbaU's      ''      from  Mich.  1813,  to  Mich.  1816  ;  2  vols. 
Moore's         **-      from  Hil  Term,  1817,  to  £.  Term,  1821 ;  6  vols. 
Broderip  and  Bingham's  Reports,  from  E.  Term,  1819,  to  £.  Term,  1822; 

3  vols. 
Bingham's  Reports,  from  Trin.  Term,  1822,  to  £.  Term,  1829 ;  5  vols. 
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JVTW  Prhu. 

Espinasse's  Reports,  from  E,  T.  1798,  to  Hil  T.  1810 ;  6  ▼•!& 
Campbell's        *'      from  Sittings  after  Mich.  Term  1807,  to  Sittings  after 

BiL  Term  1816  ;  4  yob. 
Starkie's  <'      from  Sittings  after  Mich.  1814.  to  Sittings  after  JHtcJI. 

1822;  3  vols. 
Holt's  **      from  Sittings  after  Trin.  Term  1816,  to  Sittings  after 

JMtak  Ttrm  1817 ;  1  toL 
Carrington  and  Payne's  Reports,  from  Mich.  1823,  to  E.  1829 ;  3  toIs. 
Dowling  and  Ryland's  Cases,  from  Sittings  after  BO.  Term,  1822^  to  Sit- 
tings after  BiL  Term,  1823 ;  1  vol. 
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UnUidataUs. 

CfMch's  Roporls,  of  the  Supreme  Coart.  from  August,  ISOl,  to  Feiruaru, 

1815;  9  rob. 
Wbeaton's      ''      "    **        **  *'         "     FeJrirary,  1816,  to  Fe*. 

ruaty,  1827 ;  12  rob. 
Peter'*  "      "    "        "  "         *'      1828,  to  March,   1890; 

4  rob. 
Ganbon's        "      *'    ''    Circait  Coort,  (Ist.  CircQit,)  from  Mayj  1812,  to 

Jiovemb€r^  1815;  2  vob. 
liasoD'B  «'      •*    "  *«         "    (Ist.  Circuit,)  from  Oeto6«r,  1816, 

to  October,  1827 ;  4  vols. 
Pftioe's  "      "    ''  "        "    (2d.  Circuit,)  from  Jlprt/,  1810,  to 

April  1824;  1  vol. 
Walbce'e       "      "    "         "        «    (3d.  Circuit,)  Stap  Seeeion,  1801 ; 

1  vol. 
WasUDgtoii's'*      "    *'  "        **      '•        '•         from  jS^nX  1803,  to 

October,  1827;  4  vobp 
'ftiefe  ate  abo  several  of  the  Decbioos  of  the  Supreme  and  Cbcoit 
Courts  of  the  United  States,  cootained  in  Dallaa'  Iteports*    Vide  Penn^ 
eylvmnia^ 

Alabamm* 

Minor's  Keports,  of  the  Supreme  Court,  from  May^  1820,  to  Juljft  1826; 

lit^I. 

Onmecfioitf. 

Root's  Reports,  of  the  Superior  Court  and  Court  of  Errors,  from  Mwrek 

17d4t  to  Jii/y  1797;  2  Tob. 
Kkby's    ^         '<       Superior  Court,  from  February  1786,  to  May  178& ; 

1  VOL 
Day's       '<         <'         Court  of  Errefs,  from  Juno  1802,  to  November 

1813;  6vob. 
Cosneolkvt       '^  ''       ''       ^'      from  /tfus  1814,  ^o  MmifOler 

1827;  6  vols. 

Qcorgia* 

Ch«flt4ft'8  Reports  of  the  Superior  Courts  of  the  Eastern  Dbtrict,  from 

Jmuary  1806,  to  October  1610;  1  roL 
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Kentucky. 

Littel's  Selected  Cases  in  the  Conrt  of  Appeals,  from  October  1795,  to  Oe< 

tober  1821 ;   1  rol 
Hardin's  Reports*  of  the  Court  of  Appeals,  from  April  1805,  to  July  1808 

.     1  vol. 
BibVe  ReporU  of  the  Court  of  Appeals,  from  October  1808,  to  May  1817 

4  Jols 
Marshall's"        •*  "  "*        from  May  1817,  to  October  1821 

3  vols. 
LittePs        *^        '*  "  "  from  April  1822,  to  June  1824 

6  vols 
Monroe's    '<        ''  ''  <'  from  October  1824,  to  December 

1824  ;  1  vol. 

Louisania. 

Martin's  Reports  of  the  Supreme  Court,  from  1809,  to  February  1823 ; 

(1st  series,)  12  vols. 
**  **  "        from    March    1823,  to  July 

1826  ;  (2d  series,)  4  vols. 

Jtiaine. 

Greenleaf  s  Reports  of  the  Supreme  Court,  from  August  1820,  to  April 

1829  ;  5  vob. 

Maryland.  * 

.  Harris  &.  M'Henry's  Reports  of  several  Courts,  from  Aoril  16Q9,  to  Z)e- 

cember  1799 ;  4  vols. 
,  Harris  and  Johnson's  Reports  of  the  General  Court,  and  Court  of  Appeals, 

from  April  1800,  to  June  1826  ;  7  vols. 
Harris  and  Gill's  Reports  of  the  Court  of  Appeals,  from  June  Term  1826, 

to  June  Term  1827  ;  1  voL 

Massackusetts. 
Massachusetts  Reports  of  the  Supreme  Judicial  Court,  from  September 

1804,  to  March  1822 ;  17  vols. 
Pickering's  "  ^*        Supreme  Judicial  Court,  from  September 

1822.  to  March  1829  ;  7  vols. 

J^Tew-Hanf^ire. 

'  New-Hampshire  Reports  of  the  Superior  Court,  from  September  1816,  to 

May  Term,  1829  ;  4  vols. 

Mw-Jersey., 

Coze's  Reports  of  the  Supreme  Court,  from  ^pril  1790,  to  November 

1795;  1  voL 
*  Fennington's        "  *'  *'  from  May  1806,  to  February 

1812 ;  2  vols. 

Southard's  "  "  ''  from  February  1818,  to  May 

f  1820;   2  vols. 

Hahtead's  *<  '<  <'  from  A'ovemfter  1821,  to  May 

1829 ;  5  vols. 
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Jfew^Yark. 

JoIidsod's  Cases  in  the  Sapreme  Court,  and  Coart  of  Errors,  from  January 

1799,  to  March  1803  ;  S  vols. 
Caines'  Cases  in  the  Court  of  Errors,  from  1801.  to  1805;  2  vols. 

^*       Reports  of  the  Sapreme  Court,  from  May  1803,  to  November 

1805 ;  3  vols- 
Johnson's    ' '  *'       Supreme  Court,  and  Court  of  Errors,  from  Febru- 

ary  1806,  to  May  1823;  20  vob. 
«•         «  «         Court  of  Chancery,  from  March  1814,  to  May 

1823 ;  7  vols. 
Coiren's      **  "        Supreme  Court,  and  Court  of  Errors,  from  May 

1823,  to  AagUBt  1828  ;  9  vols. 
Hopkms'     "  **        Court  of  Chancery,  from  September  1823,  to 

Janvary  1826  ;  1  vol. 
Paige's         "  "  "  "  from  4prtT  1828,  to  i)e- 

cember  1829 ;  1  vol. 
Wendell's    *'  ^'        Supreme  Court,  and  Court  of  Errors,  from  May 

1828,  to  May  1830 ;  3  vols.,  and  part  of  4th. 

^orth- Carolina. 

Haywood's  Reports  of  the  Superior  Courts,  from  October  1789,  to  May 

1806;  2  vols. 
North-Carolina  Law  Repository,  containing  Reports  of  several  Courts,  from 

June  1798,  to  January  1818  ;  3  vols. 
Taylor's  Reports  of  the  Superior  Courts  of  Law  and  Equity,  from  March 

Term  1799,  to  July  Term,  180^;  1  voL 
Cameron  and  Norwood's  Reports  of  the  Court  of  Conference,  from  June 

1800,  to  June  1804;  1  voL 

Murphey's  Reports  of  the  Supreme  Court,  1st  vol.  &om  December  1804,  to 

July  1810  ;  3d  voU  during  the  year  1819  ;  2  vols. 

Hawk's  ^        of  the  Supreme  Court,  from  June  Termy  1820,  to  De* 

cember  Term,  1623 ;  9  vols, 

Ohio. 

Hammond's  Reports  of  several  Courts,  from  August  1821,  ta  December 

1824;  2  vols* 

Penmsyloania. 

Dallas'  Reports  of  several  Courts,  from  sSeptemher  1754,'  to  AprU  1806 ; 

4  vols. 
Addison's  ^'       of  the  Court  of  Errors,  from  September  Xl^Xy  to  Marth 

1797 ;  1  vol. 
Teates'      **  '*      Supreme  Court,  from  Jlprxl   1791,  to  S^emher 

1808;  4  vols. 
Binney's    "  "  '•  **       from  December  1799,    to  June 

1814;  6  vols. 
Browne's   ^  '*       Court  of  Common  Pleas  of  the  1st  Circuit,  from 

May  1806,  to  January  1813 ;  2  vob. 
Sergeant  and  Rawle's  Reports  of  the  Supreme  Court,  from  June  1814,  to 

September  1828  ;  17  vols. 
Rawle's  Reports  from  December  1828,  to  June  1829  ;  1  vol. 

f  Cited  M  •«  Ohio  Rtportj." 
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South  Oardina. 

SsT'fl  Rcportt  of  the  Snperiof  Courts.  fro»  iVw«i*«r  1783,  to  ?h9eaAet 

^         ^  1804 ;  2  vols. 

Desaassaro's  Reports  of  tbe  Court  of  Chancery,  from  StfUmber  IIM,  to 

December  1816  j  4  vols.^ 
Tf«fliifivRv'fl        <^  "        CoDstitational  Court,  from  Jantcary  1812,  to 

AfoafmRy  i»  November  1816J  2  Fob.t 

Mjn9>  "  «•        Constitutional  Court,  from  Afay  1817,  to  May 

"™  1818  ;  2  vols-t 

!»**#♦  Anil  M'Cord's  "     *'  **  '*     ffOB^  November  1817,  to 

Nott  and  M  cord  s  j^^ember  1820 ;  2  vols.^ 

M'Corffs  •*  ••        Court  of  Appeals,  from  /onua^  1825   to 

JnOy  182/  }  2  TOlS  ^ 

Tennessee* 
Overton's  Reports  of  several  Courts,  from  November  1791,  to  Afay  1816  ; 

VermofiU. 

Chipman's  Reports  of  the  Supreme  Court,  from  ^''^"'^l^f^^.ff^' 

--  -    ,  u  <*  «*  **        from  January  1800,  to  Afay 

Tylers  I8Q3,  2  vols... 

^      ^    .  u  ««  «  "        from  Odo6er  1815,  to  October 

Bfaytons  ^gl^.  j  ^^ 

.^      ,  CI  41  «i  t«        from  Oeto&er  1825,  to  Afarc^ 

Aikens  1828  j  2  voh. 

Firkin* 
Cases  i»  the  General  Court,  from  November  1789,  to  J;««^^^^^^^^       ^ols^ 
Washington's  Reports  of  the  Court  of  ApP-ls,  W^t^^^^^^^^ 

-,  ,„  <(  u        u  «<    from  ilprtn797,  to  JV(9vem&er 

CaH  »  1803  ;  3  vols. 

Heuiog  aud  Munford',  feport.  of^J^Coj^^of^  A^P«^^^^ 

Munford'.  Reports  of  the  Court  of  Apped.,  from  March  ^\^^^/^ 

asriut*'.       «       «       "  "       fr®"»  -^i*"'  "***'  '*"  *52f 

S"to*»«  '^       1881;  lTol*» 

n    jj-1.'.     ««         «         "  "        from  iVowemJer  1821,  to  JYo- 


lc^««vSg2^  ^"^^^  byBradceabtPsehiid  HofaM.;  «idAe 
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limitai 
/  Oiimts, 
y21,for"di88e. 
vfoe  28,  for  "  rendet 
^0  line  7,  for  "  JEeos^"  t. 
>d».)  line  8,  for  "  Piker,^  r§aa^ . 
f  line  6,  for  **  ttaet  imo.''  read,  the  timo.  ,^^  ^~ 

^,  58  1^  9,  line  19,  for  "  •■t,"  read,  as.  ^^  ^' 

y^  59,  line  50.  for  '*  Jaekeen,^  read,  Johnmu 

^    (4th.):iiiie  31,  for  •"Tboterms,"  read,  The  term. 

**    (7th.)  line  4,  add  note  (g.)  at  folloH:   (g.)  Doe,  d.  Du*^ 

PIow.366.    R.900;  e/oiffe^S^OiireffT.  Zrd^ZoMcA.       -. 
*'      00  1**^  '^"^1  ^<^'  '*  Mriogi"  fWMi;  anign. 
81,  Dele  note  [3.1 

105,  line  3,  fur  ^  Jackoon,*^  read,  Jaekton. 

106,  line  14,  for  "  mortgagee,"  read,  mortgagor. 
119,  line  14,  for  *^  tufficent,"  read,  lulficient. 
140,  line  25,  for  *'  ^rhere,"  read,  were. 

151,  line  18,  for  **  suiBcint,**  read,  luiBcient. 

<*    line  31,  for  **  chancellor,'',  read,  chancellor. 
156,  line  1,  for  <<  196,"  read,  156. 
178  &  9,  line  10,  for  "  demieed,"  read,  demise. 

3t33,  line  13>  for  '*  how  must  now  consider,"  read,  now  must  consider  how. 
^9,  line  21,  for  **  ejector,"  read,  ejector. 

«*    line  36, 6elioeen  the  toori  **  their"  and  Ou  word  <*  tenants,"  mterf,  heing 
243,  lin^  24,  for  '*  Chalk,^  read.  Calk. 
S47,  line  16,  for  **  Jodbon,"  read,  Jaekaon. 
S54,  last  line,  for  **  Joknto,^  read  Jehntan. 
S67,  (1st)  iine  15,  for  *"  no,*' read,  to. 

*       ^    line  40,  for  **  waimty,"  read,  warranty. 

*«    (2d.)  last  line,  for  '*  hsi,"  read,  his. 
972,  (3d.)  line  6,  for  ••  Eweri,**  read,  Ceveri. 
285,  (2d.)  line  43,  for  **  Joant,*"  read,  Johm.  | 
290,  line  18,  for  ^  their,"  read,  there. 
295,  last  line,  for  *"  iSsrr.  k  £>*"  read,  Serg.  k  R. 


307^  note  {uS  for  "  Bluek,**  read.  Black' 

333,  note  (h.)  for  "  Danit,  1  Whit,"  read,  Daviet,  Wight. 

334,  Kne  29,  for  **  Burton,*'  read,  Benton. 

335,  third  line  from  the  hottom,  dele  **  ex  dem." 
338  ft  9,  line  14,  for  "  hhosn,''  read,  chooen. 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


TREATISE 

ON  THE 


CHAPTER  I. 


OF  THE  ORIGIN— PROGRESS— AND  NATURE  OF  THE  ACTION  OF 
EJECTMENT. 


THE  action  of  ejectment  is  a  fictitious  mode  of  legal  proceedi  g,  by 
which  possessory  titles  to  corporeal  hereditaments  and  tithes,  may  be 
tried,  and  possession  obtained,  without  the  process  of  a  real  action. 

The  alterations  which  from  time  to  time  have  taken  place,  in  the  na- 
ture and  uses  of  the  action  of  ejectment,  form  a  remarkable  and  import- 
ant branch  of  the  changes  effected  in  our  general  system  of  remedial 
law.  From  being  a  mere  action  of  trespass  to  recover  the  damages 
sustained  by  a  lessee  for  years,  when  ousted  of  his  possession,  it  has 
gradually  usurped  the  place  of  all  the  ancient  remedies  for  the  recovery 
of  possessory  rights  to  real  property,  and  is  at  the  present  time  the  uni- 

[1}  By  tho  actof  Febfiiary,  17dl,  {qC South  Carolina,']  tho  form  of  pro- 
cccdiDg  to  recover  land  is  changed  into  an  action  of  trespass,  to  try  titles  ; 
and  Eject  meet  is  no  longer  brought.  Lynch  ads.  Withers^  2  Bay'«  Rep. 
117.  [in  Note.] 

^  An  Ejectmedt  is  almost  the  only  action  for  tryioff  the  titles  to  Lands  in 
this  state,"  [Ptnntylvania,]  {Per  M'Kkan,  Ch.  J.)  Morris*  Lessee  vs. 
Van  Dereuj  1  Dall  Rep.  67. 

By  the  ^'  Rtvised  Statutes'*  of  New-York^  Ejectment  is  substitated  for 
all  other  actions  to  try  claims  respecting  real  property.  Part  3,  Chap.  5, 
Tit.  i.  §  I  &  2,  (Vol  2,  p.  303.) 

^'  §  1.  The  action  of  ejectment  is  retained,  and  may  be  brought  in  the 
"  cases  and  the  manner  heretofore  accustomed,  subject  to  the  provisiona 
'*  bereio  after  contained." 

"  §  2.  It  may  also  be  brought, 

'M.  In  the  same  cases  in  which  a  writ  of  right  uvi;  now  be  brought  by 
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2        '  OF   THE  ORIGIN    OF   THE  [cHAP.   I. 

vcrsal  mode  of  trying  possessory  titles.  [1]  The  alterations  have,  how- 
ever, been  eflfected  by  the  most  sira;  le  and  natural  means  ;  and  in  trac- 
ing Un*  rem 'dy  through  its  several  gradations,  it  will  be  found 
[  *2  ]  continually  moulding  itself  lo  tlie  condition  of  the  *time8,  and 
extending  its  uses  and  powers,  as  the  progresss  of  civil  society 
rendered  necessary  or  convenient. 

In  the  earlier  periods  of  our  liistory,  estates  for  years,  according  to 
their  present  import,  were  unknown.  Under  the  feudal  system,  war 
was  the  primary  object  even  of  legislation ;  and  it  is  therefore  by  no 
means  surprising  t|iat  the  interests  of  the  inferior  tenantry  were  in  those 
times  disregarded,  and  that  the  remedies  for  the  recovery  of  lands  were 
altogether  confined  to  freehold  titles,  vested  in  the  superior  landholders. 

The  lords,  indeed,  seldom  permitted  their  vassals  to  enjoy  any  interest 
in  the  lands  they  occupied,  which  could  render  them  independent  of 
their  will ;  and,  even  when  they  did  gr'mt  them  a  right  to  the  posses- 
sion for  a  determinate  period,  as  a  stimulus  to  increase  their  industry, 
sach  grants  were  not  considered  as  transferring  to  the  grantee  any  title 
to  the  landy  but  merely  as  agreements  or  contracts  between  the  lord  and 
his  vassal. 

The  old  writ  of  covenant,  adapted  at  that  time  to  the  recovery  of  the 
term,  as  weU  as  of  damages,  was  the  only  remedy  to  which  the  tenants 
were  entitled  upon  these  leases;  But  this  writ  could  only  extend  to 
cases  in  which  there  was  a  breach  of  the  original  contract,  and  the  te- 
nant was  therefore  altogether  without  means  of  redress,  when  dispos- 
sessed of  his  land  by  the  act  of  a  stranger,  not  claiming  under  the 
graiitor.     Great  difficulties  also  attended  the  proceedings  upon  the  writ 


'*  law,  to  recover  lands,  tenements  or  hereditaments  ;  and  by  any  person 
"claiming an  estate  therein,  in  fee  or  for  Hfe,  either  as  heir,  devisee  or  par- 
•*  chaser: 

"  2.  By  any  widow  entitled  to  dower,  or  by  a  woman  so  entitled  and  her 
<' husband,  aflerthe  expiration  of  six  months  from  the  time  her  right  accru- 
'*  ed,  to  recover  her  dower,  of  any  lands,  tenements  or  hereditaments.'* 

Part  3,  Chap.  5,  Tit.  7,  §  24,  (Vol.  2,  p.  343.) 

**§  24.  All  writs  of  right,  writs  of  dower,  ivrits  of  entry  and  writs  of  as* 
*^size,  all  fines  and  common  recoveries,  and  all  other  real  actions  known  to 
'Uhe  common  law,  not  enumerated  and  retained  in  this  chapter;  and  all 
*'  writs  and  other  process  heretofore  used  in  real  aciions,  which  are  not  spe- 
*'  cially  retained  in  this  chapter  ;  shall  be,  and  they  are  hereby  abolished.'' 

The  n  al  Actions  **  enumerated  and  retained  in  this  chapter,"  are  •*  Nui- 
"sance,'' and  "Waste." 
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of  covenant.  It  only  lay  between  the  hninediate  parties  to  ihe  grant; 
and,  as  it  firequendy  happened  that  the  tenant  was  disposses^sed  by  a  per- 
son claiming  under  a  subsequent  feoffment  from  his  grantor, 
and  not  by  the  grantor  himself,  he  was  then,  notwithstarid-*ing  [  *3  ] 
the  breach  of  the  original  contract,  enabled  to  recover  only 
damages  for  the  injury  he  had  sustained,  but  had  no  means  of  regain- 
ing possession  of  the  land  from  which  he  had  been  oustcd.(a) 

So  regardless,  however,  was  the  law  during  the  first  ages  after  the 
Conquest,  of  grants  of  this  nature,  that  until  the  time  of  King  Henry  III. 
this  writ  of  covenant  remained  the  sole  remedy  for  the  grantee,  even 
upon  a  breach  of  the  grant.  In  that  reign  the  first  symptoms  of  a  more 
enlighted  policy  appeared ;  and  by  the  wisdom  of  the  court  and  coun- 
cil, a  full  remedy  was  provided  for  a  termor,  who  was  dispossessed  of 
his  land,  against  all  persons  whatsoever,  claiming  under  the  title  of  the 
grantor.(a} 

The  writ  invented  for  this  purpose  was,  according  to  BracU)nj{a) 
called  the  writ  ofquare  ejecU  infra  terminum,  and  required  the  defendant 
to  shew,  wherefore  he  deforced  the  plaintiff  of  certain  lands",  which  A 
had  demised  to  him  for  a  term  then  unexpired,  within  which  term  the 
said  ^.  sold  the  lands  to  the  defendant,  by  reason  of  which  sale  the  de- 
fendant ejected  the  plaintiff  therefrom. 

The  language,  indeed,  used  by  Bracto7i,{a)  when  speaking  of  this 
writ,  may  at  first  sight  induce  an  opinion,  ihat  it  was  intended  as  a  gen- 
eral remedy  against  all  persons,  even  strangers,  who  ejected  a  lessee; 
and  this  interpretation  has  been  adopted  by  a  learned  writer  on  the 
English  law.(6)  On  a  minute  investigation,  however,  it  will  appear, 
that  Bractan  meant  only  to  include  the  grantor  himself^  or  persons  claim- 
ing under  him.  One  passage  certainly  militates  agunst  this  conclu- 
sion, ^  Si  autem  alius  quam  qui  tradidit  tjecerit^  si  hoc  fecerit 
cum  AUTORiTATE  et  voLUNTATE  tra-^dentis^  uterque  tenetur  hoc  [  *4  ] 
judiHOy  nous  propter  factum^  ei  alius  propter  atUorilatem.  Si 
auiem  sine  voluntate,  tunc  tenetur  gector  utirique ,  tarn  domino  propria 
etatis^  quam  firmario :  firmario  per  ietud  breve^  domino  proprietatis  per 
aiauam  novm  diueynncty  ut  unus  rehabeat  terminum  cum  davmis^  et 
alius  Kberum  tenemehtwn  mum  sine  damnis.^^    But  the  difficulty  is  re- 

(a)  Bracton,  b.  4.  f.  220.  (6)  Reeres  Eog.  Law,  Vol.  I.  p.  841. 
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moved  oy  tne  next  sentence,  in  wliich  he  feayf»,  "  Si  autem  daminu$ 
proprietatis  tenementum  adfirmam  traditum  alicui  dederii  in  doniinico  tenen^ 
diim,  seysinam  ei  facere  poterit  salvo  firmario  terming  suo."  And 
it  eeems,  therefore,  that  in  the  latter  clause  of  the  passage  first  above 
cited,  particularly  from  the  omission  of  the  word  autoritate  in  it,  BracUm 
only  alluded  to  ca^es  where  the  grantor  had  enfeoffed  another,  with- 
out intending  thereby  to  injuni  his  grantee,  and  such  feoffee  afterwards 
entered  upon  him.  This  interpretation  is  al^JO  most  consistent  with  the 
spirit  of  the  times  in  which  Bracton  wrote.  It  was  then  held  that  a 
man  could  hot  enter  t^i  e^  armis  into  his  own  freehold,  and  the  writ  of 
quare  ejecU  infra  terminvm  is  not  a  writ  of  trespass  vi  et  armisj  which^  if 
it  had  lain  against  those  not  havmg  a  title  to  the  freehold,  it  natu- 
rally would  have  been.  The  old  authorilies(c)  also,  whea 
[  *5  ]  de-'^scribing  the  nature  and  effect  of  this  writ,  invariably  speak 
of  it,  as  lying  in  those  cases  only  where  the  ejector  claims  title 
under  the  grantor.  A  sale  of  the  lands  to  the  ejector  is  also  stated  in 
the  body  of  the  writ.  And,  indeed,  if  the  interpretation  here  contended 
for  be  incorrect,  it  seems  quite  unaccountable,  that,  more  than  half  a  cen- 
tury after  the  time  of  Bracton^  a  new  writ,  namely,  the  writ  of  qtctiont 
firmw,  which  only  gave  the  plaintiff  damages,  and  did  not  restore  the 
term,  should  have  been  invented  for  lessees  against  strangers,  when  one 
so  much  more  beneficial  was  already  in  existence. 

The  writ  of  quare  ejecU  might  be  drawn  cither  as  a  prcedpe^  or  a  sil  te 
fecerit  securum^  and,  when  first  invented,  the  prcedpe  was  thought  the  bet- 
ter mode  of  proceeding,  though  in  process  of  time,  the  latter  became 
more  generally  used.'    It  is,  perhaps,  fi:om  this  circumstance  that  FUz- 

(e)   Thai,  in  Hil.  Term,  3  Edward  I. "  Id  hit  writ  of  corenant ;  and  althongb  by  Uie  kw 

quart  ejeeit  plaintiff  aball  recover  his  term  a  special  writof  gtuire  ejecit  19  ordered a^ntt 

and  damages  by  him  sustained  by  reason  or  a  stranger,  afeoffee^  noTertheless  the  lessee  ia 

the  sale.'*    (Stat.  Ab.  tit   qua,  t;>e.)    In  the  not  oosted  of  his  writ  of  covenant  against 

Beg.  BroT.  (p. 227.)  '*  Futthoebrevt  inventum  the  lessor.**    This  latter  doctrine  is  exactly 

jMT  discreUan  virwm  Whilkdmum  dt  Merton  that  laid  down  in  Bracton.      So,  also,  per 

ui  Umdnaritu  recuperet  eatalla  euavertut  Chcke^i.  (21  Edw.  IV.  10.80.)  '* Quare ejedt^ 

TmowTATUuJ*'    In  a  case  in  Hil.  Term,  46  4rc*  lieth  where  one  is  ia  by  title^  fjccfiofie 

Edward  III.  4.  12.  fxr  fSUthorpe^  Jastiee.  Jirmm  where  one  is  6y  wrong  i"  and^  per  to* 

**  If  a  stranger  oust  a  lessee  by  reason  of  a  fam  curiam  (19  Henry  VI.  66L 19.)  '*  If  a  man 

fkojgHnent^  in  that  case  he  is  put  to  his  action  lease  for  years,  and  eell  to  F.  who  onata  the 

mponthe  writof  ^luire  ejecU,"  and  in  the  seme  termor,  the  lessee  ahaU  haTe  a  qwr$  ejoctt, 

case,  jier  Fin€hiUn^  J.  **  lo  snob  case,  at  the  and  leeorer  his  term  and  damagei.'' 
eommon  law,  the  leasee  had  no  other  writ  but 
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hirbert{d)  has  considerered  the  invention  of  the  writ  to  be  posterior  to 
the  statute  of  Westminster  the  second.(e) 

Theplainiifl^  by  this  writ,  as  by  the  old  writ  of  covenant,   recovered 
both  his  term  and  damages,  if  the  term  were  unexpired,  or  bis 
damages  only  in  case  of  its  expira-*tion  before  the  judgment ;         [^^6] 
but  the  great  advantage  he  derived  from  It,  was  the  power  of 
proceeding  against  third  persons,  as  well  as  against  the  original  grantor. 

Notwithstanding  this  favorable  alteration,  the  farmer  was  still  without 
remedy  when  dispossessed  by  a  mere  stranger,  not  claiming  under  his 
grantor.  But  an  ouster  by  a  stranger  could  then  rarely  happen ;  and  if 
at  any  time  the  vassal  was  so  dispossessed,  he  would  throw  himself  on 
the  protection  of  his  lessor,  abandon  his  own  claim,  and  leave  the  lord 
to  recover  by  a  real  action  both  the  freehold  and  possession. 

In  process  of  time,  however,  the  vassal  demanded  a  remedy  for  him* 
sel^  and  in  the  reign  of  King  Edward  II.  or  in  the  early  part  of  that  of 
Edward  llh{f)  a  writ  was  invented,  which  gave  a  lessee  for  years  a 
remedy  (though  in  some  respects  an  imperfect  one)  against  aH  persons 
whatsoever,  who  ousted  him  of  his  term;  excepting,  indeed,  where  the 
grantor  himself  ejected  his  lessee,  and  subsequently  enfeoffed  another, 
in  which  case,  the  old  writ  otquare  ejecit  was  resorted  to. 

This  new  writ  was  a  writ  of  trespass  in  its  nature.  The  process  up* 
on  it,  as  upon  all  other  writs  of  trcspat^s,  was  by  attachment,  distress, 
and  process  of  outlawry.  It  called  upon  the  defendant  to  show,  where- 
fore, with  force  and  arms,  he  entered  upon  certain  lands  which  had  been 
demised  to  the  plaintiff  for  a  term  then  unexpired,  and  ejected  him  from 
the  possession  thereof;  and  comprised  all  cases,  with  the  sin- 
gle exception  already  mentioned,  in*  which  the  second  lessee,  [*7] 
coming  into  possession  by  means  of  a  title,  could  not  be  said  to 

id)  Tbe  iiiMCiinicy  of  Fitxh«ri>Mty  wImii  cirearngtanee^  Waltsk  ds  Mbetoii»  oHed 

ipcakiDgoftiiiiwrit,i«reiDtrkAb]e.    He  con-  by  Fitzherb«rt  William  de  MoreUm,  uid  in 

•idert  iti  inTentioo  ta  poiterior  to  tbo  atatato  the  Reg.  BreT.  William  de  MerUm^  (the  in- 

of  Weatmiiuter2.  (18.  Edw.  I.)  and  aa  in-  Tentorof  the  writ,)  waa  Cbanieenor  in  the 

tended  to  raoaody  a  pni tial  eyil,  oecaaioned  by  xeign  of  Heavy  III.  (Dsgdate'a  ChroR*)  and 

the  writ  of  ejictume  flrma,  (F.  N.  B.  4S8.)  died  in  the  aizth  year  of  Edward  I.  (Matt. 

BtaetOB,  howerer,  who  wrote  in  the  reign  of  Wettmbn*  p.  S66  )  aeren  year*  before  the 

Henry  III .  apeaka  of  tbe  writ  aa  in  nae  in  hia  atatnte  of  Weatminater  2.  waa  enacted, 

tine,  and  aa  hafing  ben  invented  to  ronedy  (e)  F.  N.  B  408. 

the  ittoonTenieneee  attendant  on  the  old  writ  (./)  The  firat  raoorded  inatanee  of  anae- 

ofaoreaaat    In  the  Reg.  Brer.  (22f7.)  also,  tion  of  ejtetimufinuB^  in  the  44th  year  of 

^am  aaane  leaioBa  are  giren  for   ita  origin.  Edward  III  (Trin^  44.£dw.  III.  32.  26.) 
The  iiaeeioaeyia.etttentalfofiromaBothtr 
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be  a  trespasser.  Even  the  grantor  was  liable  to  be  sued  upon  this  new 
writ,  notwithstanding  the  old  doctrine,  that  a  man  could  not  enter  vi  ei 
armU  into  his  own  freehold.(g)  As,  however,  the  plaintiff  did  not  pos- 
sess a  freehold  interest,  bis  title  to  the  lands  was  only  so  far  acknowledge 
ed  in  this  action,  as  to  give  him  damages  for  the  injury  he  had  sustain- 
ed, but  not  to  restore  to  him  the  possession  of  his  term. 

I(  is  upon  this  writ,  though  apparently  so  dissimilar  from  the  present 
practice,  that  the  modern  remedy  by  ejectment  is  founded. 

Whilst  the  feudal  system  continued  in  its  vigour,  and  estates  for  years 
retained  their  original  character,  but  little  inconvenience  resulted  to  ten- 
ants from  this  imperfect  remedy.  When,  however,  the  feudal  policy  de- 
clined, and  agriculture  became  an  object  of  legislative  regard,  the  value 
and  importance  of  estates  of  this  nature  considerably  increased,  and  it 
was  necessary  to  afford  to  lessees  for  years  a  more  effectual  protection. 
It  then  became  the  practice  for  leaseholders,  when  disturbed  in  their  pos- 
sessions, to  apply  to  courts  of  equity  for  redress,  and  to  prosecute  suits 
against  the  lessor  himself  to  obtain  a  specific  performance  of  the  grant, 
or  against  strangers  for  perpetual  injunctions  to  quiet  the  possession ; 
and  these  courts  would  then  compel  a  restitution  of  the  land  itself  to  the 
party  immediately  injured.  (A) 

The  courts  of  common  law  soon  afterwards  adopted  this  method  of 
rendering  substantial  justice :  not  indeed  by  the  ^invention  of 
[*S]  a  new  writ,  which  perhaps  would  have  been  the  best  and  most 
prudent  method,  but  by  adapting  the  one  already  in  existence 
to  the  curcumstances  of  the  times;  and  introducing,  in  the  prosecution 
of  a  writ  of  ejectment,  a  species  of  remedy  neither  warranted  by  the 
original  writ,  nor  demanded  by  the  declaration,  namely,  a  judgment  to 
recover  the  term,  and  a  writ  of  possession  thereupon. 

It  is  singular,  that  neither  the  causes  which  led  to  this  important 
change,  nor  the  principles  upon  which  it  wa^  founded,  are  recorded  in 
any  of  the  legal  authorities  of  .those  times.  It  is  difficult,  if  not  impossi- 
ble, to  ascertain  with  accuracy  the  precise  period  when  the  alteration  it- 
edf  took  place;  although  it  certainly  must  have  been  made  between  the 
years  1465  and  1499,  since,  in  the  former  year,  it  is  said  by  one  of  the 

(g)  F.  W.  B.  W5»  (*)  GUb.  Eject  p.  2, 
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judgeft,(t)  that  damages  only  can  be  recovered  in  ejectment ;  and  an  en- 
try of  a  judgment  is  still  extant,  given  in  the  latter  of  those  years,  that  the 
plaintiff  in  ejectment  shaU  recover  both  his  damages  ^nd  his  term,  (fe) 
It  is  said,  indeed,  in  argument  as  early  as  the  year  1458,  that  the  term 
may  be  recovered  in  ejectment,  but  no  reason  is  assigned  for  the  asser- 
tion, nor  is  any  decision  upon  the  point  on  record  until  the  time  of  the  en- 
try already  mentioned. ({) 

But.  whatever  might  be  the  causes  which  occasioned  this  alteration, 
the  effects  they  produced  were  highly  important.     A  new  efficacy  was 
given  to  the  action  of  ejectment,  the  old  real  actions  fell  into 
disuse,  and  in  the  subse-*quent  periodj*  of  our  history,  the  ac-         [*9] 
tion  of  ejectment  became  the  regular  mode  of  proceeding  for 
the  trial  of  possessory  titles. 

That  an  action  of  ejectment,  by  means  of  this  alteration  in  its  judg- 
ment, might  restore  termors  to  possesion  who  had  been  actually  ejected 
from  their  lands,  is  sufficiently  obvious ;  but  it  is  not,  perhaps,  so  evident 
how  the  same  proceeding  could  be  applicable  to  a  disputed  title  of  free- 
hold, or  why,  as  soon  after  happened,  the  freeholder  should  have  adopted 
this  novel  remedy.  No  report  of  the  case  in  which  this  bold  experiment 
was  first  made  is  extant;  but  from  the  innumerable  difficufties  which  attend 
real  actions,  it  is  not  surprising  that  the  freeholder  should  take  advantage 
of  any  fiction  which  enabled  him  to  avoid  them ;  and  as  the  Court  of 
Common  Fleas  possessed  an  exclusive  right  of  judicature  in  matters  of 
real  property,  it  is  probable  that  the  experiment  originated  in  the  Court  of 
King^s  Bench,  as  an  indirect  method  of  giving  to  that  Court  a  concurrent 
jurisdiction  with  the  Common  Pleas.  But,  however  this  may  be,  the 
experiment  succeeded,  and  the  uses  of  the  action,  as  well  as  its  nature, 
were  changed. 

When  first  the  remedy  was  applied  to  the  trial  of  disputed  titles,  the 
proceedings  were  simple  and  i^egular,  different  but  little  from  those  pre- 
viously in  use,  when  an  ejectment  was  brought  to  rex^over  the  damages  of 
an  actual  trespass.  The  right  to  the  freehold  could  only  be  determined 
in  an  indirect  manner.  It  was  term  which  was  to  be  recovered  by  the 
judgment  in  the  action,  and  it  was  therefore  necessary  that  a  term  should 
be  created;  and  as  the  injury  complained  of  in  the  writ  was  the  loss  of 

(i)  Per  Choke^  J.  Mich.r83  Hen.  VI.  42. 19.  (/)  Brr>oke't  Ab.  fit.  Quart  fjeHL  folic  1^. 

(k)  Rast.  Ro^  r"  <r) 
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the  posfiession,  it  was  also  necessary  that  the  person  to  whom  the  term 
was  given,  should  be  ejected  from  the  lands. 

[^10]  ''^In  order  to  obtain  the  first  of  these  requisites,  namelj,  a 

term^  the  party  claiming  title  entered  upon  the  disputed  pre- 
mises, accompanied  by  another  person,  to  whom,  whilst  on  the  lands, 
he  sealed  and  deliycred  a  lease  for  years.  This  actual  entry  was  abso- 
lutely necessary ;  for,  according  to  the  old  law  of  maintenance,  it  was  a 
penal  ofience  to  convey  a  title  to  another,  when  the  grantor  himself  was 
not  in  possession.  And,  indeed,  it  was  at  first  doubted,  whether  this 
nominal  possession,  taken  only  for  the  purpose  of  trying  the  title,  was 
sufficient  to  excuse  him  irom  the  penalties  of  that  o£rence.(m) 

It  is  from  the  necessity  of  this  entry,  also,  that  the  remedy  by  eject- 
ment is  confined  to  cases  in  which  the  claimant  has  a  right  to  the  pos- 
session. When  only  a  right  of  property,  or  a  right  of  action,  remained 
to  him,  the  entry  would  he  illegal,  and  consequently  not  sufficient  to  en- 
able the  party  making  it  to  convey  a  title  to  his  lessee :  and  as  the 
prindples  of  the  action  stiU  remain  the  same,  although  its  proceedings  are 
changed,  the  right  to  make  an  entry  continues  toberequisite,[l]  though 
the  entry  itsdf  is  no  longer  necessary.  [2] 

(fli)  1  Ch.  Rep.  Append.  29. 

[1]  Ejectmeat  will  Qot  lie  by  a  person  already  in  possession  of  the  premi- 
ses.    Jackson  ex  dem.  Clowes  vs.  Hakes,  2  Caines*  Rep.  335. 

<*  Wilboat  a  right  of  Entry  the  Plaintifif  caDnot  recover  in  an  action  of 
"Ejectment."     Colston  vs.  M^Vay,  1  Marsh,  Rep.  (Ky  )  261. 

When  a  person  recovers  a  judgment  in  ejectment,  and  neglects  to  en- 
force it  within  the  period  laid  in  his  demise,  his  right  of  entry  under  that 
judgment  is  altogether  gone  ;  and  if  there  have  been  an  adverse  posses- 
sion for  20  years,  during  which  such  judgment  was  recovered,  it  will  not 
avail  him  to  take  the  case  out  of  the  Statute  of  Limitations.  Jackson  ex 
dem  Beekman  ^  Al.  vs.  Haviland^  13  Johns.  Rep.  229. 

A  lessor  in  Rjectment  ought  to  have  a  subsisting  title  or  interest  in  the 
premises.  Jackson  ex  dem,  Starr  8f  Uz.  vs.  Richmond,  4  Johns.  Rep.  483. 
Jackson  ex  dem.  Livingston  vs.  Sclover,  10  Johns.  Rep.  368. 

An  entry  into  part  of  a  tract  of  land,  with  a  claim  to  the  whole,  is  equiva- 
lent  to  an  entry  into  the  whole.  Jackson  ex  dem.  Gansevoort  4*  A/,  vs. 
Lttnn,  3  Johns,  Cases ^  109. 

[2]  In  an  action  of  Ejectment,  it  was  held,  that  an  actual  entry  was  not 
necessary  in  any  case,  except  to  avoid  a  fine.  Jackson  ex  dem.  Bronek  vt. 
Crysler,  1  Johns.  Cas.  1 25. 

It  is  not  necessary,  to  entitle  the  owner  of  land  to  recover  in  Ejectment 
that  he  should  prove;  that  he,  or  those  under  whom  he  claims^  have  been 
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The  lessee  of  the  claimant,  having  acquired  a  right  to  Ihe  ^os^ 
session,  by  means  of  the  lease  already  mentioned,  remained  upon  the 

in  possession  within  tweoty-one  years,  [The  Time  limited  by  ike  Laws  of 
Pennsylvania.^  before  bringing  suit.  Pobsession  by  upt^ration  of  law,  ac- 
companies the  title,  unless  the  coMtrary  is  shewn,  uod  until  it  is  shewn.-^ 
Hawk  vs.  Senseman  and  Others,  6  Serg*  ^  IL  Rtj).  21,  23.  *•  Fide.  Clan 
vs.  White  ^  Others,  1  Munf.  Rep.  162.  ^ 

A  previous  entry  on  I  lie  land  is  not  necessary  io  enable  the  plaintiff  to 
support  hi^  action  :  the  action  of  Ejectment  muy  be  maintained,  if  the  plain- 
tiff Aax;^:  </  rij^ht  to  enter.  "  The  question  is  not  whether  he  has  entered, 
but  whether  he  may  enter.**  Lessee  of  Rugge  vs.  Ellis,  1  Bay^t  Rep.  107, 
111.     Hylton's  Lessee  vs.  Brown,  1  Wash*  Circ.  Ct.  Rep.  204. 

The  Plaintiff  in  Ejectment  need  not  be  in  actual  possession  within  seven 
years :  if  he  has  a  title  by  deed  or  grant,  he  has  a  constructive  possession 
by  operation  of  law^  whiclr  preserves  his  right  of  entry,  Until  it  be  destroy- 
ed by  an  actual  adverse  possession,  continued  for  seven  years  together;  if 
he  has  never  seen  his  land — if  he  has  not  entered  upon  it  for  fifty  years 
his  title  may  be  good,  if  bis  adversary  hath  not.  been  in  possession  for  sev- 
en years  continually,  during  the  whole  time  with  a  colour  of  title.  Young 
va,  Irwin,  2  Hayw.  Rep.  11. 

^*In  this  country  there  is  no  necessity  for  an  entry  until  an  actual  adverse 
<<  possession  commences,  and  that  actual  adverse  possession  must  be  con- 
'*  tinned  for  seven  years  without  entry  or  claim  on  the  other  side,,  before  it 
"  can  toll  the  Plaintiff's  right  of  entry.  T-he  contrary  doctrine  in  this  conn-  ' 
^*  try  would  be  attended  with  consequences  very  fatal  to  titles  for  land.*' 
Denexdem.  Park  v^.  Cochran  ^  Ah  \  Hayw.  Rep  ISO.  ^  Fide  Den  ex  dem. 
Slade  vs.  Smith,  Ibid,  249.   Taylor  vs.  Buckner,2Marsh.  Rep.  {Ky.)  19. 

In  order  to  support  even  a  writ  of  right,  it  is  not  necessary  to  prove  an 
actual  entry  under  title,  or  actual  taking  of  esplees,  a  constructive  seis- 
in in  deed  is  sufficient.     Green  vs.   Liter  ^  Others,  8  Cranch^s  Rep.  229. 

The  construction  which  would  require  an  entry  into  lands,  by  the  owner, 
within  a  limited  time  aAer  the  title  accrued,  unless  there  be  some  adversa* 
ry  title  or  possession  to  be  defeated  by  such  entry,  "*  is  totally  inadmissble. 
**  How  such  an  opinion  could  have  been  entertained  is  unaccountable. 
*'  There  is  no  foundation  for  it" — Per  Marshall,  Ch.  J.  delivering  iht 
Opinion  of  the  Court,  in  Shearman  vs.  Irvine^s  Leasee,  4  Cranch's  Rep.  369. 

It  is  not  necessary,  that  either  the  lessor  of  the  plaintiff  or  his  ancestofa 
should  ever  have  had  txctual  possession  ;  legal  possession  or  Seisin  in  Law 
is  sufficient  to  sustain  his  suit.  In  Jackson  ex  denu  Beekman  vs.  Sellick, 
6  Johns.  Rep.  262,  it  was  decided,  that  where  a  feme  *  overt  is  the  owner  of 
wild  and  uncultivated  lan^.  she  is  considered  in  law,  as  in  fact,  possessed,  so  as 
to  .enable  her  husband  to  become  a  tenant  by  the  curtesy — and  Kcnt,  Ch.  J« 
in  delivering  the  opinion  of  the  Court,  among  other  things,  suid :  *'  Thefb 
^'  was  no  pedis  possessio  or  possession  in  fact,  of  the  premises,  in  the  popu* 
"lar  sense  of  the  words^  by  either  Matthews  or  his  wife  during  the  cover* 
*'ture  ;  for  the  lands  continued  vacant,  or  remained  as  new  lands,  wild  and 
'^uncultivated,  from  the  date  of  the  patent  in  1704,  to  the  time  of  the  cbm- 
^^  mencement  of  the  adverse  possession  in  1772.  The  title  under  the  Patent 
*' to  an  undivided  eighth  part  of  the  premises,  clearly  existed  in  Matthews' 
'^wife.  She  derived  it  by  will  from  her  mother,  who  was  one  of  the  fourco* 
'*  heirs  of  Henry  Fan  Ball.    The  question  b,  was  she  not  to  be  considered 
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land,  and  then  the  person  who  came  next  upon  the  freehold,    animo 
possidaidi,  or  according  to  the  old  authoritiet?,  even  by  chance,  (n)  was 


(n)  1  LU.  Pne  Reg  078. 


"  as  sebed  in  fact  of  these  premises,  so  as  to  enable  h«»r  hasband  to  become 
<<  a  tenant  by  the  curtesy  1  To  deny  this,  woalH  be  extinguishing  the  title 
'«  of  tenant  by  the  curtesy,  to  all  wild  and  Uncultivated  lanrl.  It  has  long 
**  been  a  settled  point,  that  the  owner  of  such  lands  is  to  be  deemed  in  pos- 
^'sesssioDi  so  as  to  maintain  trespass.  The  possession  of  such  proper- 
*<  ty  follows  the  title  and  so  continues,  until  an  adverse  possession  is  clearly 
*^  made  out.  This  is  the  uniform  doctrine  of  this  Court  ;  and  there  is  no 
**  reason  why  the  same  rule  should  not  apply  where  the  title  by  curtesy  is 
"  in  question.*'  And  after  citing  Co.  Litt.  29.  a.  ;  De  Grey  vs.  Richard- 
iOUj  3  Aih.  469,  and  Sterling  vs.  Penlington,  (7  Finer,  \49.pl.  11.  Curtesy 
j].)  he  adds  ;  ''These  cases  are  as  strong  as  the  present,  and  prove  that 
**  actual  entry  or  pedis  possessio,  U  not  absolutely  requisite,  and  that  if  the 
**  party  is  constructively  seised  in  fact  it  will  he  sufficient." — This  case 
was  cited  and  confirmed  in  Jackson  ex  dem.  Austin  ijf  Al  vs.  Howe  8f  Jih 
14  Johns.  Rep.  406  ;  ami  in  Jackson  ex  dem,  Swartwout  Sf  Ux,  vs.  Johnson^ 
5  Cow,  Rep,  102,  and  in  Jackson  ex  dem  Woodnijf  ^  AL  vs.  GU'christ.  16 
Johns-  Rep,  117. 

But  in  the  case  of  Den  ex  dem.  Johnson  vs.  Morris^  (2  HaUtead's  Rep, 
6.)  it  was  held,  that  the  lessor  of  the  plaintiff,  in  an  action  of  ejectment, 
must  always  count  upon  and  shew  a  possession  of  the  Land  within  the  • 
time  to  which  the  right  of  entry  is  limited  :  viz.  within  twenty  years  next 
before  the  action  b  brought.  But  he  need  not  shew  a  possession  of  twen- 
ty complete  years,  or  of  any  other  number  of  years,  further  than  is  neces« 
aary  to  constitute  a  full  and  peaceable  possession,  ^nd  the  possession  to 
be  proved,  being  a  mere  matter  in  pais,  may  be  shewn  as  well  without 
deed  as  with  it ;  though  when  without  it,  it  will  always  be  looked  upon 
with  greater  jealousy,  and  be  overcome  with  greater  ease. 

And  in  the  case  of  Clay  vs.  Ransome,  (1  Munf.  Rep.  455.)  The  court 
said,  **  An  ejectment  is  a  possessory  action,  and  only  a  competent  remedy 
"  where  the  lessor  of  the  plaintiff  may  enter  :  therefore  it  is  always  neces- 
"  sary  for  the  plaintiff  to  shew  that  his  lessor  had  a  a  right  to  enter ;  by 
**  proving  a  possession  within  20  years,  or  accounting  for  the  want  of  it 
<•  under  some  of  the  exceptions  allowed  by  the  statute." 

But  the  same  Court  in  the  case  of  Clay  vs.  White  ^  AL  (1  Munf  Rep, 
162,  170.)  said,  (Tuckek,  J.  delivering  the  Opinion  of  the  Court.)  **  Up- 
<*  on  common  law  principles,  then,  I  am  of  opinion  that  an  actual  entry  in- 
"  to  waste  and  unappropriated  Lands  granted  by  the  Commonwealth  is  not 
<*  necessary,  in  order  to  complete  the  patentee's  title  thereto ;  but  that  the 
^'  same  is,  upon  the  delivery  of  the  Patent,  absolute  and  complete  for  eve- 
'*  ry  purpose  whatsoever,  whether  to  maintain  an  action,  or  to  transmit  an 
**  inheritance,  or  to  grant  the  same  by  deed,  or  by  last  will  and  testament." 
— &  Vide,  See  vs.  Greenlee,  6  Munf.  Rep,  308. 

h  seems,  that  the  Statute  of  21  Jac.  1.  c.  16.  did  not  extend  to  the  Pro 
▼ince  of  Maryland — Lloyd's  Lessee  vs.  Hemtley,  1  Har,  ^  M*Hen,  Rep. 
S8.— Z>e*a  Lessee  vs.  Bladen  ^  Jll.  Ibid.  SO.^Drane  vs.  Hodges,  Ibid,  518. 

Adeed  of  bargain  and  sale  in  New-Jersey,  passed  the  possession,  without 
any  actual  entry  by  the  bargainee,  and  this  possession  the  law  presumes 
to  continue,  until  the  contrary  is  proved.  Lessee  of  Bayard  vs.  Colfax 
el  AL  c.  G.  V.  8.  N  J.  April,  1821.  M.  8.  (Cited  in  Coxe's  Digest,  p.  655.) 
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accounted  an  ejector  of  the  lessee,  and  a  trespasser  on  his  possession. 
A  writ  of  trespass  and  ejectment  was  then  served  upon  the  ejector  by 
the  lessee.     The  cause  regularly  proceeded  to  trial  as  in  the 
common  action  of  trespass ;  and  as  the  les-^see^s  claim  could  [^  1 1] 
only  be  founded  upon  the  title  of  his  lessor^  it  was  necessary 
to  prove  the  lessor's  interest  in  the  land,  to  enable  the  plaintiff  (the  les- 
see) to  obtain  a  verdict.     Tlie  claimant's  title  was  thus  indirectly  de- 
termined ;  and,  although  the  writ  of  possession  must  of  course  have 
been  issued  in  the  plaintiff's  name,  and  not  in  his  own,  yet  as  the 
plaintiff  bad  prosecuted  the  suit  only  as  the  lessor's  friend,  he  would 
immediately  give  up  to  him  the  pos^session  of  the  lands. 

In  the  infancy  of  the  experiment,  this  mode  of  prooceeding  could  be 
attended  with  no  ill  consequences.  As  the  party  previously  in  posses- 
sion, mui^t,  in  contemplation  of  the  law,  be  upon  the  lands,  and  certain^ 
ly  animo  possidendi^  the  friend  of  the  claimant  was  allowed  to  consider 
bim  as  an  ejector,  and  make  him  tlie  defendant  in  the  action.  When,  how- 
ever, the  remedy  became  more  generally  used,  this  simple  method  was 
found  to  be  productive  of  considerable  evil.  It  was  easy  for  the  claim- 
ant to  conceal  the  proceedings  from  the  person  in  possession,  and  to 
prqcure  a  second  friend  to  enter  upon  the  lands,  and  eject  his  lessee 
immediately  after  the  execution  and  delivery  of  the  lease.  The  lessee 
would  then  commence  his  suit  against  this  ejector,  and  the  party  in  pos* 
ses^on  might  consequently  be  ousted  of  his  lands,  without  any  oppor- 
tunity of  defending  his  title.  To  clteck  this  evil,  a  rule  of  court  was 
made,  forbidding  a  plaintiff  in  ejectment  to  proceed  against  such  third 
person,  without  giving  a  previous  notice  of  the  proceedings  to  the  par- 
ty in  possession ;  and  it  was  the  practice  fi^r  such  party,  on  the  receipt 
of  this  notice,  if  he  had  any  title  to  the  lands,  to  apply  to  the  court  for 
permission  to  defend  the  action;  which  application  w^s  uniformly  grant- 
ed, upon  his  undertaking  to  indemnify  the  defendant  (the  third 
person)  from  the  expenses  of  the  suit  The  *action,  however,  [*  12] 
proceeded  in  the  name  of  such  defendant,  though  the  person 
in  possession  was  permitted  at  the  trial  to  give  evidence  of  his  own  title. 

It  18  declared  unnecessary,  by  the  **  Revised  Statutes"  of  New-York^ 
Part  3,  Chap.  6,  Tit.  1,  \  25   (Vol.  2.  p.  306.) 

«*  §  2a  It  shall  not  be  necessary  for  the  plaintiff  to  prove  an  actual  en- 
"try  under  title,  nor  the  actual  receipt  of  any  profits  of  the  premisesde- 
*'  manded  ;  but  it  shall  be  sofScieDt  for  him  to  show  a  right  lo  the  posses- 
<*  sion  of  such  premi9es,  at  the  time  of  the  commenceinent  of  the  suit,  af 
•'  heir,  devisee^  purchaser  or  otherwise." 
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A  considerable  alteration  in  the  manner  of  proceeding  in  the  action 
was  occasioned  by  this  rule,  although  it  was  only  intended  to  remedy  a 
particular  evil.  It  became  the  general  practice  to  have  the  lest^ee  eject- 
ed by  s<Mne  third  person,  since  called  the  casual  ejector,  and  to  give  the 
regular  notice  to  the  pennon  in  poss»essron,  instead  of  making  him,  as 
before,  the  trespasser  and  defendant.  A  reasonable  time  was  allowed 
by  the  courts,  for  the  person  in  possession,  after  the  receipt  of  the  no- 
tice, to  make  his  application  for  leave  to  defend  the  action,  and,  if  he  ne- 
glected to  do  so,  the  suit  proceeded  against  the  casual  ejector,  as  if  no 
notice  had  been  necessary. 

The  time  when  this  rule  was  made  is  unknown,  but  as  the  evil  it  was 
intended  to  remove  must  soon  have  been  discovered,  it  probably  was 
adopted  shortly  afier  the  remedy  grew  into  general  u8c.(o)  It  seems, 
also,  to  have  been  the  first  instance  in  \vhich  the  courts  interfered  in  the 
practice  of  the  action,  and  is  therefore  remarkable  as  the  foundation  of 
the  fictitious  system  by  which  it  is  now  conducted. 

In  this  state,  with  the  exception  of  a  few  practical  regulations,  not 
necessary  to  be  here  noticed,  the  action  of  ejectment  continued  un- 
til the  time  of  the  commonwealth.     Much  trouble  and  inconvenience, 
however,  attended  the  observance  of  the  different  formanties.     If  sever- 
al persons  were  in  possession  of  the  disputed  lands,  it  was  neces- 
sary to  execute  separate  leases  upon  the.  premises,  of  the 
J*  13]  dif-*ferent  tenants^  and  to  commence  separate  actions  upon 
the  several  leases. (p)     Difficulties  also  attended   the  making 
of  entries^  and  the  action  of  ejectment   had,  by  this  time,  grown  into 
guch  general  use,  as  to  ms^ke  these  inconveniences  sensibly  felt.     A 
remedy,  however,  was  discovered  for  them  by  Lord  Chief  Justice  Rolkj 
who  presided  in  the  Court  of  Upper  Bench  during  the  Protectorate ;  and 
a  piethod  of  proceeding  in  ejectment  was  invented  by  him,  which  at 
once  superseded  the  ancient  practice^  and  h^s  by  degrees  become  fiilly 
adapted  to  the  modern  uses  of  the  action.(9) 

By  the  new  system,  all  the  forms,  which  we  have  been  describing,-  are 
dispensed  with.  Noles^e  is  sealed,  no  entry  or  ouster  reall/made; 
(he  plaintiff  and  defendant  in  the  suit  are  merely  fictitious  names,  and  i^ 

<o)   JMreIai«i,d.  flno/cr.   r.  SkamUUt,       402.  . 

Bur.  1290-1SB7.  (f )  Stjlei»  Prac.  Beg.  106.  (ed.  1657.) 

^)  Go.  Lttt.  262.   4rgollr^  Omig,  Ftlm. 
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fkct  all  those  preliininaries  are  now  only  feigned,  which  the  ancient  prac* 
tice  required  to  be  actually  complied  with.[l] 

.  An  inquiry  into  the  numerous  regulations  which  have  been  made  for 
the  improvement  of  the  modern  practice,  must  be  reserved  for  a  future 
jpart  of  this  work ;  but  it  may  be  useful  to  give  in  this  place  a  brief  out- 
line of  the  system,  although  a  detailed  account  will  be  hei^after  neces- 
sary, 

A.J  the  person  claiming  title,  delivers  to  JB.,  the  person  in  possession^ 
a  declaration  in  ejectment,  in  which  C  and  V-y  two  fictitious  persons, 
are  made  respectively  plaintiff  and  defendant ;  and  in  which  C  states  a 
fictitious  demise  of  the  lands  in  question  from  A.  to  liimself  for 
a  term  of  *years,  and  complains  of  an  ouster  from  them  by  D.  [*  14} 
during  its  continuance.  To  this  declaration  is  annexed  a  no- 
tice, supposed  to  be  written  and  signed  by  D.,  informing  B.  of  the  pro- 
ceedings, and  advising  him  to  apply  to  the  court  for  permission  to  j)e 
made  defendant  in  his  place,  as  he,  having  no  title,  shall  leave  the  suit 
undefended.  Upon  the  receipt  of  this  declaration,  if  B.  do  not  apply 
within  a  limited  time  to  be  made  defendant,  he  is  supposed  to  have  no 
title  to  the  premises;  and  upon  an  affidavit  that  a  declaration  has  been 
regularly  served  upon  him,  the  court  will  order  judgment  to  be  en- 
tered against  D.,  the  casual  ejector,  and  possession  of  the  lands  will  be 
given  to  .fl.,  the  party  claiming  title.  When,  however,  B.  applies,  pursu- 
ant to  the  notice,  to  defend  the  action,  the  courts  annex  certain  condi- 
tions to  the  privilege.  Four  things  are  necessavy  to  enable  a  person  to 
support  an  ejectment,  namely,  title,  lease,  entiy,  and  ouster ;  and  as  the 
three  latter  are  only  feigned  in  the  modern  practice,  C  (the  plaintiff) 
would  be  nonsuited  at  the  trial  if  he  were  obliged  to  prove  them.  The 
courts,  therefore,  compel  B.  if  made  defendant,  to  enter  into  a  rule,  gen«- 
erally  termed  the  consent-ruk^  by  which  he  undertakes,  that  at  the  trial  he 
will  confess  the  lease,  entry,  and  ouster,  to  have  been  regularly  made^ 
and  rely  solely  upon  the  merits  of  his  title;  and,  lest  at  the  trial  he 
shotild  break  this  engagement,  another  condition  is  also  added,  that  in 

[1]  "  §6.  The  use  of  fictitious  names  of  plaintiffs  or  dcfeadaats,  and  of 
**  the  names  of  any  other  than  the  real  claimants  and  the  real  defendants^ 
'^and  the  statement  of  any  lease  or  demise  to  the  plaintiff,  and  of  an  eject- 
**  ment  by  a  casual  or  nominal  ejector,  are  hereby  abolished." — **  Revised 
Statutee"  of  AVw-Far*,  Part  3,  Chap.  5,  Tit.  1,  §  6,  (Vol.  «,  p.  304,) 
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such  case  he  shall  pay  the  costs  of  the  suit,  and  shall  allow  judgment  to 
be  entered  against  D.,  the  casual  ejector.  These  conditions  being  com- 
plied prith,  the  declaration  is  altered,  by  making  B.  the  defendant  instead 
of  D^  and  the  cause  proceeds  to  trial  in  the  same  manner  as  in  other 
actions. 

The  advantages  resulting  from  this  method  are  obvious :  the 
[  ^15]  claimant  is  exempted  from  the  observance  of  useless  ^forms, 
and  the  tenant  admits  nothing  which  can  prejudice  the  real 
merits  of  the  case. 

It  could  not,  indeed,  be  expected  that  a  change  so  extensive,  should, 
in  the  first  instance,  be  entirely  free  from  defects,  nor  that  it  would  not^ 
like  other  innovations,  occasion  soine  inconvenience  when  first  intro- 
duced. For  a  few  years  after  its  invention,  the  courts  seem  occasion- 
ally to  have  been  confused  between  the  ancient  and  modem  systems, 
and  not  to  have  established,  so  distmctly  as  might  have  been  desired^ 
the  principles  which  were  to  regulate  the  proceedings  they  had  so  new- 
ly adopted*  The  action  has  however,  now  attained  a  considerable  de- 
gree of  perfection.  Its  principles  are  clearly  understood,  and  its  prac- 
tice is  reduced  to  a  regular  and  settled  system.  The  legislature  has 
frequently  interfered  to  correct  its  deficiencies.  The  courts  continue  to 
regard  it  with  great  liberality ;  and  the  remedy  by  ejectment  is,  at  the 
present  time,  a  most  safe  and  expeditious  method  of  trying  possessory 
titles,  unembarrassed  by  the  difficulties  attendant  on  real  actions,  and 
well  adiqpted  to  the  purposes  of  substantial  justice. 


Digiti 


zed  by  Google 


lii 


CHAPTER  II. 

OF  WHAT  THINGS    AN  EJECTMENT  WILL  LIE,  AND  HOW  THEY  ABE 

TO  BE  DESCRIBED. 


Bt  the  cmhmon  law,  an  ejectment  will  not  lie  for  any  thing,  whereon 
an  entry  cannot  be  made,  or  of  which  the  sheriff  cannot  deliver  posses- 
sion, [1]  or,  in  other  words,  it  is  only  maintainable  for  corporeal  here- 
ditaments. Thus,  an  ejectment  will  not  lie  for  a  rent,  an  advowson,  a 
comrpon  in  gross,  or  pur  cause  ie  vicinage^  or  any  other  thing  which  pas- 
ses only  by  grant  Tithes,  indeed,  though  an  incorporeal  inheritance, 
may  be  recovered  by  this  action,  but  the  right  of  maintaining  an  eject- 
ment for  them,  does  not  arise  firom  the  common  law,  but  is  given  by  the 
provisions  of  the  statute  32  Hen.  YIII.  c.  7. 

It  was  formerly  holden  that  an  ejectment  did  not  lie  for  a  chapel, 
though  a  corporeal  hereditament,  because  it  was  res  sacra^  and,  there- 
fore, not  demisable ;  but  this  doctrine  is  now  exploded,  though,  in 
point  of  form,  a  chapel  should  still  be  demanded  as  a  messuage*  (r) 

(r)  Harpur'M  ease,  11  Co.  25.  (6).  7%yn  r.  7%yii,  Stylet,  101.  Doe.  Plac.  291. 

[1]  The  general  rule  is,  that  an  action  of  Ejectment  will  lie  for  any 
thing  attached  to  the  soil,  of  which  the  Sheriff  can  deliver  possession.— « 
Ja^son  ex.  dem.  Saxton  vs.  May^  16  John's.  Rep.  134. 

Wherever  a  right  of  entry  exists,  and  the  interest  is  tangible,  so  that 
possession  of  it  can  be  delivered,  an  Ejectment  will  he  for  it.  Jackson  ex, 
dem.  Loux,  4-  Al  vs.  Buel  9  John's.  Rep,  298. 

If  the  owner  of  land  allows  another  to  erect  buildings  upon  it,  under  a 
contract  that  when  the  buildings  are  completed,  he  will  either  pay  for 
them  or  convey  the  land  at  his  election.  Ejectment  will  lie  upon  ouster 
of  the  buflder  before  such  election  is  made.  And  if  a  creditor  of  him  who 
owns  the  fee  levy  an  execution  on  the  land  and  do  not  include  the 
buildings  in  the  appraisement,  Ejectment  will  lie  by  the  creditor  of  the 
builder,  who  has  levied  an  execution  on  any  section  of  the  buildings. — 
King  vs.  Cadin,  I  Tyler^s  Rep.  355. 

Ejectment  wiU  only  lie  for  things  whereof  possession  may  be  delivered 
by  the  sheriff.    Black  vs.  Hepbume  8f  Al  2  Yeates*  Sep.  331. 
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A  church  may  be  also  recovered  in  an  ejectment  when  so  de« 
[*  17]   manded  ;{s)  and  it  i^  *in  one  case  said  iii  argument,  that  af^ 
tcr  collation,  ejectment  will  lie  for  a  prebendal  stall.(t) 

A  common,  appendant  or  appurtenant,  may  be  recovered  in  an  eject- 
ment, brought  for  the  lands  to  which  it  is  appendant  or  appurtenant, 
provided  such  right  of  common  be  mentioned  in  the  description  of  the 
premises ;  because,  he  who  has  possession  of  the  land,  has  also  pos- 
session of  the  conin. on,  and  the  sherifl^  by  giving  possession  of  the  one, 
executes  th'^  writ  as  to  the  other.  But  it  may  be  prudent  to  state  in  the 
description,  that  the  common  so  claimed  is  a  common  s^pendant  or 
appurtenant,  although  it  has  been  held  ailer  verdict,  that  an  ejectment 
for  lands,  and  also  for  ^^  common  of  pasture,^'  generally  is  sufficient.(tt) 

An  ejectment  will  also  lie  for  a  boilary  of  salt,  although  by  the  grant 
of  a  boilary  of  salt,  the  grantee  is  only  entitled  to  a  certain  proportion  of 
the  number  of  buckets  of  salt  water  drawn  out  of  a  partirular  salt  water 
weH ;  for  by  the  grant  of  a  boilary  of  salt,  the  soil  shall  pass,  inasmuch 
as  it  is  the  whole  profit  of  the  soil.^©) 

Upon  the  same  principle  an  ejectment  may  be  maintained  for  a  coal 
mine ;  for  it  is  not  to  be  considered  as  a  bare  profit  afprender,  but  as 
comprehending  the  ground  or  soil  itself,  which  may  be  delivered  in  exe- 
cution ;  and  though  a  man  may  have  a  right  to  the  mine  without  any 
title  to  the  soil,  yet  the  mine  being  fixed  in  a  certain  place,  the  sheriff 
has  a  thing  certain  before  him,  of  which  he  can  deliver  possession. (u^) 

[*  18]       ^In  the  old  cases  it  is  holden,  that  an  ejectment  will  not  lie 

for  a  fishery,  because  it  is  only  a  profit  apprender  ;{x)  but  it 

is  said  by  ^shhurst^  J.,  in  the  case  of  The  King  v.  the  Inhabitants  of 

Old  •Arksfordj  {y)  "  there  is  no  doubt  but  that  a  fishery  is  a  tenement ; 

trespass  will  lie  for  an  injury  to  it,  and  it  may  be  recovered  in  yeclment.^^ 

But  an  ejectment  will  not  lie  for  a  water-course,  or  rivulet,  though  its 

(•)  HUlingtworih  ▼•  Brewster,  Salk.  256.  (to)  Comyn  r.  KUitio,  Cro.  Jm.  160. — 

(0  T%e  King  r.  Ike  Biahop  of  London,  1  Cotnyn  r.  Wheatly,  Nor,  12!1. 

Wib«  !1«  14  ix)  MoUneaux  ▼.  MoimeauXf  Cro*  Jae. 

(tt)  Bakery.  Roe^  Cat.  Temp  Hard.  127.  144.    Herbert r.  Lou^yn,  Cro.  Car. 402.— 

Newman  r.  Boldmsfaat,  SCran.  54  Waddyr.  Neuton^  S  Mod.  275-^277. 

(V)  amWi  r.Barrttt,  8id.  161.  S.  C,  1  Ler.  (y)  1 T-  R.  WH. 
114.    Co.Iiitt.4,(6> 
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name  be  mentidned,  because  it  is  imposmble  to  give  ^ecution  of  a  thiag 
which  is  transient,  and  always  running.  When,  however,  the  ground 
over  which  the  rivulet  runs,  is  the  property  of  the  claimant,  the  rivulet 
may  be  recovered,  by  laying  the  action  for  ^  so  many  acres  of  land  cov- 
ered with  water."(«)  [1]  An  ejectment  may  be  maintained  for  a  pool, 
or  pit  of  water,  because  those  words  comprehend  both  land  and  wa^ 
tcr.(a) 

The  owner  of  the  soil  may  maintain  an  ejectment  for  land,  which  is 
part  of  the  king's  highway  ;  because,  though  the  public  have  a  right  to 
pass  over  it,  yet  the  freehold  and  all  the  profits  belong  to  the 
owner.[2]     He  must,  however,  ^'recover  the  land,  and  the    [*  19} 
sheriff  give  possession  of  it,  subject  to  the  public  easement.  (6) 

Is)  C%a/fcnor  T.  TTiamaa,  Telr.  143.  (6)  GoodUtie,  d.  Chaief»  r.  Alket,  Ban. 

<a)  Ibid.  Co.  Lift.  9,  (6).  188. 145. 

[l]  If  a  grantor  reserve  to  himself,  his  heirs  and  assigns,  forever^ 
'*  the  right  and  privilege  of  erecting  a  mill-dam  at  a  certain  place  describ- 
ed, and  to  occupy  and  possess  the  said  premises  without  any  hindrance  or 
nolestatioB  from  the  grantee,  or  his  heirs,  ^c"  he  has  such  an  interest  in 
the  land  reserved  as  will  support  an  Ejectment.  Jackson  ex.  dem.  Loux. 
^  AL  vs.  Buel,  9  Johns.  Rep.  298. 

But  the  grant  of  a  privilege  to  erect  a  machine  and  building  on  land, 
without  defining  the  place  where  they  are  to  be  erected,  or  the  quantity  of 
ground^ which  is  to  be  occupied,  does  not,  without  an  actual  entry  and  lo- 
cation, confer  such  a  right  as  to  enable  the  lessee  to  maintain  Ejectment* 
Jackson  ex.  dem.  Saxion  vs.  May 9  16  Jt^hnt.  Hep.  ttH. 


public  i 


When  a  highway  is  laid  out  over  the  land  of  a  private  person,  the 
;  acquires  no  more  than  a  right  of  way,  or  easement,  and  the  title  of 
the  original  proprietor  still  continues :  He  may  use  the  land  in  any  manner 
not  inconsistent  with  the  public  right;  is  entitled  to  all  mines,  &c. ,  aid 
may  maintain  treapass  or  Ejectment  in  relation  to  it^  Jackson  ex.  dem* 
Y€aes  ^  AL  vs.  Hathaway,  16  Johns.  447  4-  Fide  to  the  same  purport,  Chr^ 
ielyou  vs.  Fan  Brundt,  2  Johns.  Rep.  357.  Whiibeck  vs.  Cook  i'  Ux.  IB 
Johns.  Ref.  49  k  Bahcock  vs.  Lamb  ^  Al  I  Cowen's  Rep.  238.  Psck 
vs.  Smith,  iCennecL  Rep,  103. 

'*  It  was  once  doubted  whether  Ejectment  or  other  real  action  would  Ire 
<'  for  the  soil  of  a  road  or  highway,  because,  it  was  said,  full  seisin  could  not 
''be  delivered ;  and  a  dictum  of  Lord  Hardmcke  was  quoted  to  that  effect  in 
'4he<«8e  ofGoodiUle  vs.  Alkerei.  AL  1  Bvrr,  133;  but  that  doubt  was 
''removed  by  the  decision  in  that  case ;  and  very  clearly  it  had  do  foun* 
"datioB  in  principle.  And  it  was  never  doubted  that  the  owner  of  the  soil 
"over  which  a  highway  was  laid,  could  maintam  trespass  for  an  injury 
"done  to  the  soil."  Per  Wijjpe,  J.  delivering  Vie  Opinion  of  the  Court,  6 
ficksr.  Rep.  59. 

In  the  Case  of  Stadtpoh  ^  Al  vs.  Bealy,  (16  Mass.  Rep.  35)  PcrrvAV, 
j^dtUtering1h^Opmon0/th^  Coutt^  said,  '^TbafAritfciifal  que^liotl  in"' 
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An  gectment  will  lie  pro  prima  ionswa^  that  is  to  say,  if  a  man  has  a 
grant  of  the  first  grass  which  grows  on  the  land  every  year,  he  may 
maintain  ejectment  against  him  who  withholds  it  from  him.(c)  So  also 
ademise  of  the  hay-grass  and  after-math  is  sufficient  to  support  an 
ejertment((l)  And  the  principle  seems  to  be  this,  that  the  parties  in 
these  cases,  being  entitled  to  all  the  profits  of  the  land  for  the  time  be- 
ing, are  entitled  also  for  the  same  time  $o  the  land  itself;  and  no  man 
can  enter  thereon,  whilst  they  are  so  entitled,  without  being  a  trespasser. 
But  the  ejectment  should  not  be  brought  for  the  land  generally,  but  for 
the  first  grass  or  after-math  thereof  as  the  case  may  be ;  although  where 
the  demise  was  for  so  many  acres  of  pasture  land,  it  was  held  sufficient 
for  the  lessor  of  the  plaintiff  in  the  first  instance,  to  show  that  he  was 
entitled  to  the  prima  tonsura  thereof,  because  the  first  grass  being  the 
most  signal  profit,  the  fireehold  of  the  land  shall  be  esteemed  to  be  in 
him  who  has  it,  until  the  contrary- is  shown.(e) 

A  right  to  the  herbage  will  also  be  sufficient  to  support  an  ejectment, 

because,  he  who  has  a  grant  of  the  herbage,  has  a  particular 

[*  20]  interest  in  the  soil,  although  by  such  grant  the  *soil  itself 

does  not  pass.    But  the  ejectment  should  be  for  the  herbage 

of  the  land,  and  not  for  the  land  itself.  (/) 

(e)  Ward  t.  Petifer,  Cro  Cur  4MB.  («)  Rn  y  MkdfritmnU  of  Stoke,  2  T.  R.  451. 

id)  FFheeler  v.  TnUoon,  Hard.  830.  (/)  Wheeler  r.  7biii«<m,  Hard.  380. 

"  ■  '    *        ■  ■^^^— — ^^"^^i— ■    II       i.i  ■     ■  I    11         ■■111^ 

'Ueuded  to  be  presented  in  this  case  is,  whether  the  People  of  this  Com- 
^moDwealth  have  a  right  to  use  the  Lands  for  the  purpose  of  grazing, 
**  which  have  been  laid  cot  as  highways.  I  hold  it  to  be  clear,  that  the 
"  poblick  have  do  other  right,  bat  that  of  passing  and  re-passing;  and  that  the 
<'  title  to  the  land,  and  all  the  profits  to  be  derived  from  it  consistently  witb^ 
**  and  subject  to,  the  right  of  way,  remain  in  the  owner  of  the  soil.  The 
**  owner  may  maintain  trespass  for  any  injury  done  to  the  soil,  which  is  not 
**  incidental  to  the  right  of  passage  acquired  by  the  people.  The  land 
*'  covered  by  a  highway  may  be  recovered  in  Ejectment"-— 4"  Vide  to 
the  same  purport.  Mden  vs,  Murdoch^  13  Mass^  Rep.  256.  Perley  vs. 
Chandler,  6  lb.  456.  Commonwealth  vs.  Peters,  2  lb.  127.  Chambers  vs. 
Purrjfs,  1  Yeaiei'  Rep  167. 

A  public  highway  only  vests  in  the  Commonwealth  a  right  of  passage  ; 
bat  the  freehold  and  the  prq/itSf  (such^as  trees  upon  it  and  mines  under 
it,)  belong  to  the  owner  of  the  soil,  who  has  a  right  to  all  remedies  for  the 
freehold,  subject  however,  to  the  easement.  BoUing  vs.  The  Mayor,  4-c. 
of  Petershurgh,  3  Rand.  Rep.  563. 

Bat  in  the  case  of  Doe  ex.  dem.  The  Minister,  4*c.  of  the  Parish  of  St. 
Julian,  vs.  Cowley^  (I  Carr  ^  P.'s  Rep.  123,)  tried  at  the  Shrewsbury 
Assizes^  hefore  Mr.  Baron  Hullock,  he  Held^  that  Ejectment  cannot  be 
broaght  against  a  person  for  setting  up  a  stall  in  a  street.  The  remedy  is 
an  action  of  trespass  by  the  owner  9f  the  soil. 
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CHAP^  II.]  AIS  EJECTMENT  WILL  LIE.  20 

In  like  manner  an  ejectment  will  lie  for  the  pasture  of  a  hundred 
«heep.(g) 

But  a  light  to  the  pannage  is  not  enough,  because  pannage  is  only  the 
mast  which  falls  from  the  trees,  and  not  part  of  the  soil  itself,  (/i) 

With  respect  to  the  manner  in  which  the  disputed  premises  should  be 
described  in  an  ejectment,  no  determinate  rule  exists ;  nor  is  it  easy  to 
discover  from  the  adjudged  cases,  any  principle  which  can  guide  us  on 
the  subject  It  is  very  frequently  said,  in  general  terms,  that  the  de- 
scription shall  be  sufficimily  certain;  but  the  degree  of  certainty  required, 
particularly  in  the  more  ancient  cases,  seems  to  depend  upon  caprice 
rather  than  principle.[l]  In  the  earlier  stages  of  the  remedy,  when 
ejectments  were  compared  to  real  actions,  and  arguments  were  drawn 
from  analogy  with  them,  a  practice  which  obtained  unt3  after  the  reign 
of  Jame^  I.,  much  greater  certainty  was  required  than  is  now  necessa- 

(g)  Anony.  2  Dal.  9&  (A)  Pembie  r.  Sienu,  1  Lst.  212, 8.    8.  C 

1  Sid.  416. 

[1j  The  FlaiDtiff  io  an  action  of  Ejectment,  gave  evidence  that  the 
Tract  of  Land  called  in  the  Patent,  Feltigraw*s  Fortune^  was  also  known 
by  the  name  of  Ftlty*s  Fortune,  as  it  was  called  in  the  declaration  in  the 
canse.  He/J  sufficient,  and  that  Ejectment  may  be  maintained  for  land  by 
its  repated  name.  Foitke  Sf  Ai  vs.  Kemp*$  Lessee^  6  Harr.  ^  Johns,  Rep, 
135. 

If  an  Ejectment  is  brought  for  land  by  the  name  of  A,  which  is  covered 
by  another  tract  called  B,  to  which  the  Plaintiff  makes  title,  can  he  recov- 
er ?  Carroll  ^  AL  Lessee  vs.  Norwood* b  Heirs^  6  Hart,  Sf  Johns.  Rep, 
164. 

The  **  Revised  Statutes''  of  J^Tew-York,  Part  3,  Chap.  6,  Tit.  1,  §§  7,  S 
&  9  (Vol  2,/y.  304)  contain  the  following  provisions : — 

'^§  7.  It  shall  be  sufficient  for  the  Plaintiff  to  aver  in  bis  declaration, 
*'  that  on  some  day  therein  to  be  speci6ed,  and  which  shall  b9  after  his  ti* 
/*  tie  accrued,  he  was  possessed  of  the  premises  in  question,  describing 
''them  as  hereinafter  provided,  and  being  so  possessed  thereof,  that  the 
«( defendant  afterwards,  on  some  day  to  be  stated,  entered  into  such  premi- 
''  868,  and  that  he  uolawfally  withholds  from  the  plaintiff  the  possession 
'<  thereof,  to  his  damage,  any  nominal  sum  the  plaintiff  shall  think  proper 
*' to  state," 

*^  ^  8.  In  such  declaration,  the  premises  claimed,  shall  be  described 
**  with  convenient  certainty,  designating  the  number  of  the  lot  or  towaship, 
*'  if  any,  in  nhich  they  shall  be  situated ;  if  none,  stating  the  names  of  the 
**  last  occupants  of  lands  adjoining  the  name,  if  any ;  if  there  be  none,  sta- 
^'  ting  the  natural  boundaries,  i(  any  ;  and  if  none,  describing  such  premises 
^'  by  metes  and  bounds ;  or  in  some  other  way,  so  that  from  such  descrip- 
*'tion,  possession  of  the  premises  claimed,  may  be  delivered." 

'^^9.  If  such  plaintiff  claims  any  undivided  share  or  interest  in  any 
**  premises,  he  ehall  state  the  same  particularly  in  such  declaration." 
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21  OF  WHAT  THINGS  [cHiP.  IS, 

ty;  and  it  appears,  that  when  the  action  was  first  invenAed,  as  much 
Certainty  was  requisite  as  in  a  pracipB  quod  reddcU.{i)  The  courts^  in^ 
deed,  soon  relaxed  this  severity,  and  allowed  many  descriptions  to  be 
sufficient  in  an  ejectment,  which  would  have  been  held  too  uncertain  in 
uprcecipe;  as,  for  instance,  an  ejectment  for  a  hop-yard  was  held  good; 

so  also  for  an  orchard,  though  in  a  prmdpe'ii  should  be  de^ 
I*  21]   manded  as  a  garden  ;(j)  yet,  notwithstanding  ^'tbis  alteration, 

it  was  considei-ed  an  established  principle,  until  within  the 
last  fifty  years,  that  the  description  must  be  so  certain  as  to  enable  the 
sheriff  exactly  to  know,  without  any  information  from  the  lessor  of  the 
plaintii^  of  what  to  deliver  posses8ion.(/c)  £1]  Amongst  other  salutary 
regulations,  however,  which  the  wisdom  of  modem  tikne$  has  introduce 
ed  into  this  action,  the  abolition  of  the  above-mentioned  maxim  m«(y  bo 
veckoned;  and  it  is  now  the  practice  for  the  sheriff  to  deliver  posses* 
sion  of  the  premises  recovered,^  according  to  the  directions  of  the  olaimr 
ant,  who  therein  acta  at  his  ownperiL(/) 

Few  cases  are  to  be  found  in  the  modern  books,  wherein  points  re- 
specting the  certainty  of  description  have  arisen,  and  the  authority  of  the 
old  cases  is  veiy  doubtful.  The  degree  of  certainty  formerly  required 
Was  much  greater  than  is  now  necessary,  and  it  is  not  improbable  that 
many  of  tlie  old  decisions  would  be  overruled,  should  they  again  come 
under  the  consideration  of  the  courts,  (m) 

Lands  will  be  sufficiently  described  by  the  provincial  terms  of  the 
counties  in  which  they  lie.  Thus,  an  ejectment  may  be  maintained  for 
"five  acres  of  alder  carr"  in  Mrfolk: — alder  carr,  in  that  county,  sig- 

(0  Maedtmoch  r.  Stafford^  2  Rollt  Rep.  (A)  Blndovtr  r.   SbidereombB,  2  Raym. 

IS9.  1470.  and  the  eaeee  there  eited. 

0;  Wri^  Y.  VFhtattty,  Noy,87.  8.  C.  (/)  CotHnghmnr  EtHg.Bnr.  60. 990, — 

Cro.JfiKz.  864.  Boytton  t.  EeeluUm,  Cfo.       Cmmorr,  We$t^Bmr,V72. 
J«c.  (M  S.  C.  Palm.  :i87.  (m)  «.  John  r.  CMnyn,  Yel?.  I17,     Cot' 

Unghftm  f  King*  Barr  S28. 

ri]  **  The  ancient  rule  required  the  descriptioo  of  the  premises  io  the 
«« declaration  to  be  so  certain,  that  the  Sheriff  might  know  from  his  ezecir- 
'  "tion«  exactl}  of  what  to  deliver  possession.  The  relaxation  of  that  rule 
**  baa  opened  the  way  to  numerous  and  vexatious  applications  to  correct 
'^  the  errors  of  the  Sheriff  in  delivering  possession  ;  and  the  settled  rule 
"of  the  Supreme  Court,  where  a  general  verdict  is  given  for  the  plainti£^ 
**  is  to  restrict  him  to  the  taking  possession  of  so  much  only,  as  be  gave 
*^  evidence  of  his  title  to  on  the  trial."  (Per  Spenceb.  Sbnator,)  8e9ard 
Y%  Jackson  ex.   dem.  Fan    Wyck^  (In  Error)  8  Co»en*$  Rep.  427 

There  must  l>e  such  a  description  of  the  land  claimed  in  an  action  of 
Ejectment,  as  will  enable  the  Sheriff  to  deliver  possession  after  jodgBMOK 
Fenwick's  vs.  Floyd's  Jjtme,  1  Ear.  if  GiWs  Rep.  17?, 
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CHAP.  II.]  AN  EJECTMENT  WItL  LIE.  22 

Bifying  tend  covered  with  aiders.    So,  also,  in  Stiffdlkj  for  a  beast-gate ; 
and  in  Forfcs&ire,  for  cattle  gates.(n) 

The  same  principle  applies  to  ejectments  in  Irdand,  and  terms  used 
in  that  country  v?ill  be  sufficiendy  certain,  when  writs  of 
'  error  are  brought  therefrom  in  this  kingdom,     ^hus,  an    [*  22] 
ejectment  will  lie  in  Ireland^  for  a  township,  for  a  kneave,(o) 
or  quarter  of  land,  or  for  so  many  acres  of  bog  or  of  mountain,(p)  the 
word  mountain  being  in  that  kingdom,  rather  a  description  of  the  quali- 
ty, than  the  situation  of  land. (9) 

But  an  ejectment  in  England  for  a  hundred  acres  of  mountain,  or  a 
hundred  acres  of  waste,  has  been  held  to  be  bad  for  uncertainty,  be- 
cause both  waste  and  mountain  comprehend  in  England  many  sorts  of 
land.(r) 

It  is  no  objection  to  a  description  that  the  premises  are  twice  de- 
manded in  the  same  demise.  (9) 

An  ejectment  will  not  lie  for  a  tenement,  [1]  because  many  ineorpor- 
real  hereditaments  are  included  in  that  appellation,(0  and,  therefore,  the 
description  is  not  certain  enough ;  nor  will  an  ejectment  lie  for  a  mes- 
suage or  tenement,  for  the  signification  bf  the  word  tenement  being 
more  extensive  than  that  of  the  word  messuage,  it  is  not  suflSciently  cer- 
tain what  is  intended  to  be  demanded  in  the  ejectment«(ti)  It  is  also 
holden  that  an  cgectment  will  not  lie  for  a  messuage  and  tenement.(tf)[2] 

<fi)  Banu9  T.  PeUnon^  Stnm.  1063.  Bm^  (<)  Warrtn  r.  IViOuiey,  2  RolL  R«p.  482. 

nmtian  ▼.  GoodiUle,  lb.  1064.  (I)  QoodiUU  ▼.  mdUm,  Stiu.  8U  CqpU^ 

(o)  CoUingkam  r.  King,  Bun.  628. 630.  Hon  t.  F^er,  Ld.  Sajm.  191. 

(p)  Barnes  t.  PeltrMn,  Sinn.  1068.    Ben*  («)  Mkworih  t  SHaniey,  Stjl  861    Wood 

ningkm  ▼•  Qoodtitie,  lb.  1064.  ▼  Pa^nt,  Cro.  EUs.  1S6.    RoduiUrj.  JUdt* 

(q)  KUdMn  ▼.  FitkWt  Sinn*  71. 9ii€  coni,  Ammc,  Pop.  208. 

Mndaimogh  w.  Sfii^brd,  Palm  100  S  C.  2  i9)Doi^d,Bradalutw»r.  JN^umum,!  But, 

Bofl.  B«p.  188. 51.  John  r.  Comifn,  Telr.  U7«  441.    and  the  caaoa  thare  citad.    la  tiia  eaia 

^(r)  Hmeodt  r.  Price,  Hani.  S7.  of  Go0du>rigkt  d.  fFeUh  r.  Floods  (8  Wili» 

[I]  The  word  Tenement  in  a  declaration  is  safficieDtly  certain — Den.  ex 
dem.  Osborne  vs.  Woodson^  I  Hayw»  Rep  24, 

[2]  On  error  to  reverse  a  judgment  for  the  plaintiff  in  ejectment,  which 
was  brought  for  a  messuage  and  tenement : 

Per  Curiam.  **  It  is  a  settled  role  that  if  the  same  count  contains  two 
*'  demands  or  complaints,  for  one  of  which  the  action  lies^  and  not  for  the 
**  other,  In  the  damages  shall  be  referred  to  the  good  cause  of  action,  al*, 
*<  though  it  would  be  otherwise  if  they  were  in  separate  counts.  That  being 
"  80,  there  is  no  ground  for  reversing  the  judgment  in  question.'^  Judg- 
ment affirmed.  -JPoey  dem.  Lawrie  et  Al  ts.  I^eball^  8  Bamew.  ^  Cren. 
Rep.  70.  I 
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24  OP  WAHt  THINGS  [CHAK  II. 

[*  23]       ''^But  an  ejectment  for  a  messuage  or  tenement,  with  otber 
words  expressing  its  meaning,  is  good,  as  a  messuage  or  tene« 
ment  called  the  Black  Swan ;  for  the  addition  reduces  it  to  the  eertainty 
of  a  dwelling-bouse,  (to) 

So  also  an  ejectment  for  a  messuage  or  burgage,  is  good ;  because 
both  signify  tlie  same  thing  in  a  borough,  (a;) 

An  ejectment  for  four  com  mills,  without  saying  of  what  kind,  whe- 
ther wind  mills,  or  water  mills,  is  good;  for  the  precedents  in  the  regis- 
tcrare8o.(y) 

An  ejectment  will  lie  for  a  stable  and  cottage,(z)  and  also  for  a 
bouse ;  though  in  a  pracipe  it  ought  to  be  demanded  by  the  name  of  a 
messuage,  (a) 

Ejectment  of  a  place  called  a  passage-room  is  certaia 
[*  24]  '^enough.(6)    So  also  of  a  room,  and  of  a  chamber  in  tlie  se- 
cond story.(c)    In  like  manner  it  has  been  held  that  an  eject- 
ment for  "  part  of  a  house  in  Jl.^^  is  sufficiently  certain.(({)    So  also  of 
^'  a  certain  place  called  the  ye&trf.^\e) 

It  has  formerly  been  holden  that  ejectment  for  a  kitchen  could  not  be 
supported  ;  because,  although  the  word  be  well  enough  understood  in 
common  parlance,  yet,  as  any  chamber  in  a  house  may  be  applied  to 

28.,)  in  whitk  a  motion  w«b  nado  to  ureil  svage  end  t«Bement,aod  Uie  veidict  wfti  entar- 

thejadgment,  baeauie  tbo  pfauntiff  had  de-  edgeaenlly  ;  bat  the  Conrt  permitted  the 

ekned  of  a  meitaa^  or  teDement,  tho  Court  leeeor    (pending  a  role  niti    to  arrest  the 

eadeaToored  to  get  orer  the  objeetioB,  and  jodgment  for  tlie  lucertaiBty)  to  enter  the 

took  time  for  oouideration,  but  ultimately  Terdiet  aeeording  to  the  Judges'  notes  for  the 

thooght  ihemf  elves  boond  by  the  adjudged  iMSsiiage  OR/y,  and  that  without  releasing 

eases'  and  ralnetantly  arrested  the  jadgment.  the  damages. 

Afterwards  in  Doe,  d.  Stewart,  ▼.  Denton^  (id)  Burkury  v,  Teommw,  I  Sid.  295. 

(1 T.  R.  lU)  on  a  similar  applioatioB,  whara  {x)  Damtn  r.   fVdiington,  Hard.  178. . . 

the  plaintiff  had  deolared  for  a  meisaage  w»d  RHhttier  r.  RUkkou$t,  Pop.  208. 

tenement,  the  Court  rafiisod  to  gnuit  the  rale,  (y)  FUaegeruld  ▼.  Marikatt,  1  Mod.  90. 

Aiiltr,  J.  saying,  he  remembered  a  ease  where  {x)  BStt  t  CTtfcs,  .Pro.  Elis.  818.    Lady 

a  messnage  or  tenement  had  been  held  suA-  Daere$*  ease,  1  Ler.  58.  Hamond  t.  M«ndj 

eienUy  eeitafai     Bntthis  ease  was  afterwarda  Sty.  21S- 

oferruled,  in  Doe^  d.  BradMhaw,  ▼.  Plmoman^  (a)  RoyHon  r,  Eedestortt  Cro  Jae.  664  S. 

a  Bait, 441.,)  ••forthat  H  passed  by  surprise.  C.  Pfelm.  887. 

and  was  not  law,  being  oontrary  to  adjudged  (b)  Bindover  t.  Sindercombe,  Ld.  Raym. 

eases.**   The  point  is  therefore  now  at  rest,  1470 

although,  firom  the  mote  recent  ease  of  'Oood-  (e)  Jnvny.  8  Leon.  210. 

me,  d.  might,  T.  Otewy,  (8  But,    8ff7.)  (d>  aulUvan  r.  Seagrave,  Stran.  S96.— 

the  defendant  is  preeladed  from  deririag  any  Aoiosoii  t.  Maynard,  Cro.  Eliz,  286.' 

adTaatage  firam  such  error  in  deseripUeu.    Im  («)  fltttcftlnsan  r.  Putter,  8  Ler.  96 

that  casa>  the  plaintiff  had  daelartd  for  a  met- 
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GHAF.  If*]  AN  EJECTMENT  WIU  LIE.  2^ 

ibat  use,  the  sheriff  has  not  certainty  enough  to  direct  him  in  theexecu- 
tion,  and  the  kitchen  may  be  changed  between  judgment  and  execution; 
but  this  reasoning  does  not  correspond  with  the  maxims  of  the  present 

An  ejectment  will  not  lie  for  a  close»(g)  nor  for  the  third,  or  other  part 
of  a  close,  nor  for  a  piece  of  land,  unless  the  particular  contents,  or 
number  of  acres,  be  8pecified*(&)  From  the  old  authorities,  it  seems 
also  formerly  to  have  been  holden,  (though  the  point  is  certainly  some- 
what obscure,)  that  the  addition  of  the  name  of  the  close,  without  men** 
tion  of  the  number  of  acres,  would  be  bad ;  though  such  a  descriptioni 
it  is  conceived,  would  now  be  deemed  sufficiently  certain.(t) 

In  ejectment  for  land,  the  particular  species  should  be  ^men-    [*  25] 
tioned  in  the  de6cription,^hether  jNUftire,  meadoWy  &c.  because 
land,  in  its  legal  acceptation,  signifies  only  arabk  land.(  j) 

An  ejectment  for  ten  acres  of  underwood  has  been  held  good  ;(fc)  be- 
cause underwood  is  so  well  understood  in  law,  that  the  dheriff  has  cer- 
tainty enough  to  direct  him  in  the  execution. 

''  Fifty  acres  of  gorse  and  furze'^^)  has  been  held  sufficiently  certain 
in  an  ejectment,  without  specifying  the  particular  quantity  of  each :  so  al- 
80  ^'fifty  acres  of  fiirze  and  heath,'^  and  ^fty  acres  of  moor  and  marsh.''(^) 

An  ejectment  for  ^  ten  acres  of  pease''  has  been  held  to  be  certain 
enough,  as  signifying  the  same  with  ten  acres  of  land  covered  with 
pease,  (n) 

It  seems  that  an  ejectment  may  be  brought  for  a  manor,  or  a  moiety 
of  a  manor,  generally,  without  any  description  of  the  number  of  acres, 
or  species  of  iand  contained  therein,  and  that  under  such  general  des- 
cription the  jury  may  find  a  verdict  for  the  plaintiff  for  a  messuage,  or 
for  so  many  acres*'  parcel  of  the  said  manor,''[l]  and  for  the  defendant, 

(/)  Ard  T.  Urki,  Noy.  lOS.  SM.  Jlof floii  r.  Beduion^  Cro.  Jae.  SM^ 

(g)  AbmTa  €«m,  11  Co.  66.    JSbmmoiur  ▼•  Ardm  r.  Oliabomnu,  Cro.  EUs.  809*  9V^km 

&we/,lRol.R«|>.65.    Xnigkt  r  Sfym$,  fkSk,  r.  Sparrow,  Cro,  Jn».  496, 
aM»  Mom  ▼.  Hm/.  Cro.  Bliz.  280.  ( j)  JV«0«fy  ▼  mee,  Cowp.  Stf ,  340.    Ste. 

{h)  Ftdwur'9  OMO,  Owen  IS.    Jlfar^ii  r*  wTs  e«M,  11  Co.  60. 
mekolM.   Cfo.Car.  ffm.    /orrfofi  t.  a^a^  ik)  Wtarmr  9Vakeliy2RollR9p.4m. 

»oiifiic»Cro.Sliz.80».    FembUr.  akmt,!  (0  MKfw^il  ▼.  if«rdWill,  I  Mod.  90. 

^^' ns.  (m)  CoRMT ▼  Wui,Bm,  V7% 

(0  Ud J  DaereM'  cue,  1  Ler.  58.    SmiTt  <n)  Oi^iigMll  r.  Mkion,  1  Btowb,  148. 

eMcUCo   00.    Kni^  w.  Sym,  1  Stik. 


[1]  A  declaration  in  ejectment  claiming  261   acres,  part  of  a  tract  of 
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for  the  residue  of  the  manor;  but  it  is  said  in  the  old  cases,  not-to  be 
safe  to  bring  an  ejectment  for  a  manor,  without  describing  the  quan- 
tity and  species  of  the  land.(o) 

[*  26]  "^Wben  an  ejectment  is  brought  for  tithes,  (p)  the  particu- 
lar species  of  tithe  demanded,  should  be  specified  in  the  decla* 
ration,  as  of  hay,  wheat,  &c.  or  the  description  will  be  bad  for  uncer- 
tainty ;{q)  but  it  is  not  also  necessary  to  mention  the  precise  quantity  of 
each  species,  because  tithe  is  in  its  nature  uncertain,  the  quantity  entire- 
ly depending  on  the  fruitfiilness  of  the  season;  and  it  is,  therefore^ 
enough  to  say,  ^'  of  certain  tithes  of  hay,  wool,  &c."(r) 

In  an  old  case,  where  the  plaintiff  declared  on  a  lease  for  tithes  in  R.^ 
belonging  to  the  rector  of  D.^  and  that  the  defendant  entered  upon  him^ 
and  took  $uA  tithes  severed  from  the  nine  parts  in  R^  without  saying 
tliat  the  tithes  so  taken  bdonged  to  the  rectory  of  D.,  the  description  was 
held  ill,  because  it  it  did  not  confine  the  ouster  to  the  tithes  laid  in  the 
declaration ;  for  the  defendant  might  have  ousted  the  plaintiff  of  tithes 
in  J2.,  which  did  not  belong  to  the  rectory  of  D.(9) 

In  an  ejectment  brought  in  the  county  of  JTur&am,  the  plaintiff  declar- 
ed "  for  coal  mines  in  Golende,''  generally,  not  specifying  the  particu- 
lar number;  and  it  appearing,  upon  a  writ  of  error,  that  such  was  the 
customary  mode  of  declaring  in  the  county,  the  judgment  for  the  plain- 
tiff was  afiirmed.(<) 

[*  27]       «if  a  person  eject  another  from  land,  and  build  theron,  it  is 
sufficient  if  the  owner  bring  his  ejectment  for  the  land,  without 
mentioning  the  building,  except  where  the  building  is  a  messuage,  and 
then  perhaps  it  ought  to  be  particularly  named.fu) 

(o)  fVairden'9  et>e.  Hot  146.     Cdt  ?.  (9)  Barpur'M  eoie  11  Co.  25.(6).  Wwrrall 

4yiott,Utt«Bep.2Be.80l.    JUmiw.Atnmd^       ▼. Jifor]pcr,  1  EolL Rap-  65» 68.    Dyer  84»6« 


61.  (r)  Jjumy.  Dyer,  116,(6). 

(p)  It  w«B  MiceeMiteBdad,  that  in  an  ejeet*  («)  Baidmnr  Wvu^  W.  Jonei,  821,  iMMfi. 


for  tithM,  the  aiieetion  ehonld  be  laid,  fiuert,  d  tridt  Goodright,  d.    SmttUwoodr. 

"  of  the  reetoiy,  or  ehapel,  and  of  the  tithes  filrol6«r,  Bik.  706. 

thereuto  appeitainiag,"  for,  that  the  pkintiff  (<)  iVhitHngham  t.  AMdrew^  4  Mod.  148i 

covldjBOt  hare  a  writ  of  Aa6crc/MiM  jmmci-  8.  C.  I  Show.  864, 8.  a  Salk*   2661.    S.  C. 

tionMiof  the  titheaonly:  bat  the  olqectioB  CarUi.S77S.  C.  Comb.  201. 

waaoFemled.   Baldwimr*  FRns, Cfo. Car.  (u)  Goodfi</e,d.  OmUr^tr. ilker^  Biin| 

801.  188^144. 

land  caDed,  &c.  without  any  description  of  the  part  claimed,  and  a  writ  of 
possession  in  conformity,  are  both  defectire.  Fervwick  YX  FloytTs  Lessee^ 
lHar,4rGilVsRep.  172. 
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CHAPTER  III. 

OF  THE  TITLE  NECESSARY  TO  SUPPORT  THE  ACTION  OF 
EJECTMENT. 


TfiE  modem  action  of  ejectment  is  the  most  simple  and  ready  mode 
of  trying  every  species  of  possessory  title ;  and  nearly  all  the  minute 
and  perplexing  distinctions  with  which  ourlaws  of  real  property  abound, 
are  to  be  found  in  cases  where  this  form  of  action  has  been  adopted. 
A  fuU  inquiry  into  all  the  points  discussed  in  these  cases,  would  render 
this  treatise  far  too  voluminous  for  practical  purposes,  and,  indeed, 
would  be  foreign  to  its  design,  which  is  to  treat  of  the  remedy  by  eject-* 
ment,  and  not  of  the  laws  of  real  property ;  whilst,  on  the  other  hand, 
an  enumeration  only  of  the  different  titles  sufficient  to  support  an  ejecty 
ment,  would  be  of  little  service  either  to  the  student  or  practitioner.  It 
is  intended,  therefore,  to  keep  a  middle  course,  first  discussing  the  gen- 
eral prii^ciples  upon  which  the  remedy  is  founded,  and  afterwards  sta- 
ting in  succession  the  various  persons,  who,  (rom  the  nature  of  their  sev** 
eral  estates,  are  entitled  to  maintain  the  action ;  pointing  out  the  leading 
cases  under  each  separate  title,  but  leaving  the  more  minute  distinctions 
to  those  publications,  which  treat  expressly  of  the  laws  of  real  property. 

As  the  party  in  tbe  possession  of  property  Is  presumed  to  be 
ilie  owner  of  tbe  same,  until  the  contrary  is  proved,[l]  '^tis     [*  29] 

lit IB        1 rrTii  ■■■mil   IE— 

{]  J  A  judgment  for  tbe  plaiatiff  in  ejectment,  generally  termioates  all 
presumption  in  favour  of  tbe  defeodsnt's  title,  arising  from  prior  possession. 
Jackson  vs.  ^  dem.  Hills  vs.  Tutlle,  9  CowerCs  Rep,  233. 

Possession  of  land  by  a  party  claimiog  it  as  his  own  in  fee,  \s  prima  fa* 
eie  evidence  of  bis  oirnership  and  seisin  of  the  inheritance.  Eicard  vs. 
Williams,  et  Al.  7  Wheat.  Bep,  59. 

Bat  possessioii  alone,  mexplained  by  collateral  circumstances,  eviden- 
cos  no  more  than  the  mere  fact  of  present  occupation  by  right ;  the  law 
will  not  presume  a  wrong,  and  a  mere  possession  is  just  as  consistent  with 
a  present  interest  under  a  lease  for  years  or  for  life  as  in  fee.  It  must  de- 
pend on  the  collateral  circumstances  what  is  the  quality  and  extent  of  the 
interest  claimed  by  the  party :  And  to  that  extent  only  will  the  presumption 
of  law  go  in  his  favour.  Tbe  declarations  of  the  party  while  in  posses^ 
fiic^,  equiBy  with  bis  acts,  nMst  be  godd  etrM^ds  fof  XtHs  pntpagfi.    U  U9 


Digiti 


zed  by  Google 


/ 


2i9  OF  tut  TiTLtl  NECESSARY  IN  THfi  [cHAP.  itl. 

necessary  for  a  claimant  in  ejectment  to  show  in  himself  a  good 
and   BufBdent  titlef  I]   to  the  lands  to  enahle  him  to  recover  them 

claims  only  an  estate  for  lite,  and  that  is  consistent  with  bis  possession,  the 
law  will  not,  upon  the  mere  fact  of  bis  possession,  a«ljudge  bim  to  be  in  un- 
der a  higher  right  or  a  larger  estate..  Ricard  vs.  Williamt,  et  Ah  7.  Wheat, 
Rep,  105,  106. 

If  a  party  be  in  under  title,  and  by  mistake  of  law,  supposes  himself  pos- 
sessed of  a  less  estate,  in  the  land  tban  re:tlly  belongs  to  him,^  the  law  will 
adjudge  bim  in  possession  of,  and  remit  bim  to  his  full  rigbt  nnd  title.  For 
a  mistake  of  law  shall  not  in  such  case  prejudice  tbe  rigbt  of  the  party,  and 
his  possession  therefore  must  be  beld  co-extensive  with  bis  rigbt.  Ricard 
vs.  Williams,  et  Al.  7  Wheat.  Rep,  IOC. 

Possession  ought  not  to  be  ousted  without  a  clear  title  in  the  plaintiff, 
especially  where  it  has  been  upheld  by  the  state  tribunals.  Preston's  Heirs 
vs.  Bowmar^  6  Wheat.  Rep.  580. 

Where  there  is  an  ambiguity  in  the  title  under  which  the  plaintiff  in  eject- 
ment claims,  it  ought  not  to  receive  the  broadest  construction  against  a 
party  in  actual  possession  under  a  legal  title.  Preston^s  Heirs  vs.  Botomar^ 
6  Wheat.  582. 

Actual  possession  is  prima  /actc,  evidence  of  a  legal  title.  Jackson  ex 
dem.  8ttwart  vs.  Town^  4  Cawen's  Rep.  602. 

In  Ejectment,  possession,  accompanied  with  a  claim  of  ownership  in 
fee  is  prima  fade  evidence  of  such  an  estate.  In  such  case  it  is  not  the 
possession  alone,  but  that  it  is  accompanied  with  the  claim  of  the  fee, 
which  gives  this  effect  by  construction  of  law  to  the  acts  of  the  parties* 
Jackson  ex  dem.  Sparkman.  vs.  Porter^  1  Paine's  Rep.  457. 

But  sach  effect  is  limited  to  the  claim  actually  made  and  a  claim  of  a  dif- 
ferent kind  cannot  afterwards  be  set  up  for  the  purpose  of  aiding  the  first. 
Ibid* 

As  where  one  claimed  a  title  hy  an  Indian  deed,  confirmed  by  an  agent  of 
the  British  government,  who  could  not  lawfully  have  confirmed  it ;  it  was 
beld  that  no  other  deed,  abd  no  other  kind  of  confirm.ttion  could  be  set  up 
to  help  the  possession,  and  tbai  *ny  presumption  of  the  existence  of  a  deed 
was  to  be  confined  to  such  a  one  as  was  origiouUy  asserted.     Ibid. 

[1]  Where  A.  owned  a  patent,  and  B.  owned  another  patent,  adjoining; 
and,  in  the  location  under  their  respective  patents.  A.,  by  a  mistake  in  loca- 
ting, curtailed  his  patent  on  the  side  of  J5.,  in  consequence  of  which,  B., 
though  he  located,  at  first,  on  the  true  line,  afterwards  claimed  up  to  A*8. 
locatioti,  and  deeded  a  supposed  gore  betweentbe  patents;  Held,  that  A.  was 
not  concluded  in  action  of  Ejectment «  but  might  recover  against  one  claiming 
a  part  of  the  supposed  gore  under  tbe  title  of  B  Jackson  ex  dem.  Gilliland 
^  Ah  vs.  Woodryff^Al  I  Cowen^sRep.  276. 

And,  though  A,  actually  give  conveyances  of  his  land,  according  to  such 
mistaken  location  be  will  not  be  concluded  in  relation  to  any  persons  other 
than  those  to  whom  he  has  thus  conveyed.  Jackson  ex  dem.  CHUiland  4* 
Al.  vs.  Woodruff  tr  Al  I  Cowen'a  Re^.  276. 

If  .  convey  to  B.  and  afterwards  convey  or  release  the  same  land  tn  C, 
wh9  V  IB  fOMeaiioOf  and  an  action  of  filjectment  is  brought  against  C,  on  the 
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from  the  defendant.    He  will  not  be  asts'uted  by  the  weakness  of  the 

demise  of  A.  Sf  B..  tho  plaintiff  caonot  recover  on  the  demise  of  A.  who  is 
estopped  by  the  subsequent  deed  to  C  ;  and  if  the  deed  ioB.  were  void, 
by  reason  of  an  adverse  possession  he  must  also  fail  on  that  demise.  Jack- 
son ex  dem,  Lathrnp  fy  AL  vs.  Demont,  9  Johns.  Rep.  55.  Same  Point, 
Jackson  ex  de/n.  Bonnel  vs.  Wheeler^  \()  Johns.  Rep,  164. 

The  plaintiff  in  Ejectment  relied  on  a  judgment  in  partition  only,  and 
that  being  void,  it  was  held,  that  he  could  not  recover  in  such  case,  hi3 
undivided  share,  without  deducing  a  regular  title,  as  if  no  such  judgment 
of  partition  had  been  entered.  Jackson  ex  dem,  Antell^  Ux.  vs.  Brown, 
3  Johns,  Rep.  459. 

Where  the  plaintiff,  in  an  action  of  Ejectment,  commenced  in  1809. — 
Showed  title  by  a  release,  made  in  1767  in  partition*  to  eighteen  twentieths 
of  the  premises  in  question,  and  proved  by  witnesses,  that  all  the  lots  in 
the  patent  so  divided,  with  which  they  were  acquainted,  were  held  agreea- 
bly to  that  partition,  and  no  outstanding  title  in  the  two  remaining  patentees 
appearing  ;  Held,  that  it  might  legally  be  inferred  that  the  lessor  had  a  per- 
fect title  to  the  whole.  Doe  ex  dent,  Clinton  8f  AL  vs.  Campbell,  10  Johns. 
Sep.  475. 

Where  by  an  act  of  the  Legislature,  passed  6th  of  April,  1792,  the  Sur- 
veyor General  wa.s  authoris«jd  lo  sell  such  lands  of  W.  as  C.  should  discov- 
er to  have  become  forfeited  Uy  the  attaitider  of  W.;  under  the  act  of  Octo- 
ber,  1779,  and  pay  the  money  arising  from  such  sale  to  the  Treasurer,  &c., 
out  of  which  the  Treasurer  was  to  pay  the  demand  of  C.  against  W  ;  and 
the  Surveyor  General  sold  all  the  estate  of  fV.  in  a  certain  lot  of  land;  in 
an  action  of  Ejectmennt  by  a  person  under  the  deed  of  the  Surveyor  Gener- 
al, it  was  heldf  that  the  act  of  the  Legislature,  and  the  deed  of  the  Survey- 
or Genera],  were  primafacie  evidence  of  title  sufficient  to  enable  the  plain- 
tiff to  recover.     Jackson  ex  dem.  Wickham  vs.  Belknap^  \%  Johns.  Rep.  96. 

A  title  derived  from  the  grant  of  a  foreign  government,  is  void.  Jack- 
son ex  dem.  Winthrop  vs.  Waters^  12.  Johns,  Rep.  365. 

Id  an  action  of  Ejectment  by  a  purchaser  nnder  a  sheriff's  sale  on  exe- 
cution, to  recover  the  possession  of  the  land,  the  plaintiff  mast  produce  not 
only  the  sheriff 's  deed  and  the  execution;  but  an  exemplification  of  the 
iudgment  on  which  the  execution  issued.  Jackson  ex  dem.  Sleight  vs. 
Hasbrouck,  12  Johns  Rep  213. 

A  fine  and  five  years  non-claim  are  conclusive  evidence  of  title  in  the 
cognizce  against-  all  persons  not  under  any  legal  disability  ;  and  a  fine  alone 
is  sufficient  to  support  an  action  of  Ejectment  against  a  person  who  has  en- 
tered during  the  five  years  without  title.  Jackson  ex  dem,  Watson  vs. 
Smith,  \3  Johns.  Rep.  426. 

Where  several  persons  are  devisees  and  tenants  in  common  of  land  which 
is  sold  by  two  of  the  executors  and  devisees,  under  a  power  in  the  will  of 
the  devisor,  and,  afterwards,  one  of  the  execut>>rs  and  devisees  who  made 
the  sale,  purchases  from  the  grantee,  and  takes  a  conveyance  of  the  lands 
to  himself  absolutely,  the  title  becomes  vested  in  him  sol«fly  ;  and  his  de- 
clarations that  he  held  in  common  with  his  co  devisees  are  insufficient  to 
entitle  them  to  recover  a  portion  of  the  land  as  tenants  in  common  with 
bim.     Jackson  ex  detn.  King  vs.  Burtiss  f-  j3/.  14  Johns.  Rep,  391. 

A  purchaser  at  a  Sheriff's  sale  of  all  the  right  and  title  of  a  mortgagor  itk 
possession,  is  entitled  to  recover  in  Ejectment  against  the  mortgagor 
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defendant's  claim.  [2]    The  possession  of  the  latter,  gives  him  a  right 

^ ,,     ■  ■  •  •     ■ -— — — — ^-^-^ 

thoagh  the  mortgagee  wah  made  a  co  defend  ant,  and  the  mortgage  wasoat- 
fttandiog.     Jackson  ex  dem.  Randall  vs.  Davis,  18  Johns,  Rep,  1, 

Though  the  exemplification  of  the  record  of  the  judgment  stated  that  it 
was  filed  aod  docketed  on  the  2Sd  of  May ;  and  the  execution  directed 
the  Sheriff  to  levy  on  lands  of  which  the  defendant  was  seised  on  the  2d  of 
May;  and  the  clerk  of  the  Court  certified  that  there  was  a  mistake  in  the 
exemplication ;  and  that  the  record  was  in  fact  filed  on  the  2d  of  May; 
Heldy  that  the  error  in  the  exemplification  produced  at  the  trial,  was  not 
fiofficteot  to  affect  or  defeat  the  plaintiff's  title.  Jackson  exdem^RandcM 
vs.  Davis f  18  Johns,  Rep,  7. 

C  who  derived  his  title  from  E.  of  a  lot  of  gronnd  of  60  acres  mortgaged 
the  whole  to  £.,  who  afterwards  sold  and  conveyed  six  acres,  part  of  the 
lot,  in  fee  to  B. ;  Held^  that  C.  the  mortgagor,  might  maintam  Ejectment 
against  B„  the  grantee  of  the  mortgagee.  Jackson  ex  dem,  Curiiss  vs.  Bron* 
aon^  19  Johns,  Rep.  325. 

To  warrant  one's  being  made  a  lessor  in  Ejectment,  he  must  have  a 
claim  to  a  subsisting  title  or  interest  in  the  premises.  Jackson  ex  dem.  Col- 
den  ^  AL  vs.  Paul,  2  Cowen's  Rep,  602. 

It  is  not  enough  that  it  may  be  a  question  on  the  trial  whether  the  legal 
title  is  not  vested  in  him.  Jackson  ex  dem.  Colden  ^  Al^  vs.  PatU^  2  Cotu* 
en's  Rep.  502, 

A  defendant  in  Ejectment,  who  shows  no  title  cannot  take  exeeptioiis  to 
imperfections  in  the  plamtiff's  title.  MWllisicr  vs.  Williams^  1  Tenn. 
Rep.  107. 

A  mere  possessor  sued  in  Ejectment  will  not  be  permitted  to  go  into 
proof,  showiitg  that  a  mesne  conveyance  under  which  the  plaintiff  claims 
was  forged,  the  conveyance  having  been  proved  and  recorded.  Water' 
house  vs.  White,  2  Tenn.  Rep.  334. 

If  the  lessor  had  n®  title  to  enable  him  to  make  the  lease,  or  if  he  hare 
parted  with  his  title  titough  to  the  lessee  himself,  the  action  cannot  be  sup- 
ported.    Bates  ex  dem  Shattuck  vs.  Tucker,  Chipman'a  Rep.  73. 

In  Ejectment  the  plaintiff  in  deducing  his  title  must  show  a  grant  of  the 
land,  and  a  regular  title  from  the  grantee,  or  seisin  of  the  land,'for  which 
the  Ejectment  was  brouff^ht  and  a  dying  seized  of  the  person  under  whom 
the  lessor  of  the  plaintiff  derives  his  title,  and  a  regular  title  from  the  per- 
son dying  seized,  or  twenty  years  uninterrupted  and  exclusive  possessioa 
of  the  land.     Plumer  Sf  Al,  vs.  Lane  ^'  AL  4  Har,  ^  MHen.  72. 

*•  §  3.  No  person  can  recover  in  ejectment,  unless  he  has  at  the  time  of 
('  commencing  the  action,  a  valid  subsisting  interest  in  the  premises  claim- 


[2]  'It  is  a  settled  doctrine,  that  the  lessor  ef  the  Plaintiff  in  Ejectment 
^*  must  recover  on  the  strength  of  his  own  title,  and  not  on  the  weakness 
"  of  bis  adversary's."  {Per  Botlb,  Ch.  J.,  delivering  the  Opinion  of  th» 
Court.)     Colston  vs.  M'Kay,  1  Marsh.  (iTy.)  Rep.  251. 

In  Ejectment  a  plaintiff  mast  recover  on  the  strength  of  his  own  title  and 
not  on  the  weakness  of  the  defendant's.    Bat  a  defendant  cannot  avail  him-^ 


Digiti 


zed  by  Google 


€HAP.  111.]  T  ACTIOJ^  OP  EJ1BCTM£I?T.  "  29 

Bgaitfet  every  man  who  cannot  establUh  a  good  title ;  and  if  be  can  an* 
swer  a  prima  facie  case  on  the  part  of  the  lessor  of  the  plaintiff^  bj 
shewing  the  real  title  to  the  land  to  be  in  another,  it  wiH  be  sufficient 

'*  ed,  and  a  right  to  recover  the  same,  or  to  recover  the  possession  thereof, 
*'  or  of  some  share,  intereBt  or  portion  thereof,  to  be  proved  and  establish- 
"  ed  at  the  trial."—"  Revised  Statutes"  oi  New-York  Part  3,  Chap.  5.  Tit. 
1.  §3(ro/.  2|>.  303) 

Id  Pennsylvania^  if  the  Plaint ifiTs  title  is  founded  upon  a  warrant  only, 
without  survey  or  purchase  money  paid,  it  is  insufficient  to  entitle  him  to 
recover.     Lessee  of  Vanhern  vs.  Chesnutj  2  Wash,  Circ.  Ct  Rep,  166, 

Payment  of  pftrt  of  the  purchase   money  for  land,  a  survey,  and  taking/ 
possession,  clearing  and  building  a  house  by  the  purchaser,  give  a  title '^ 
though  the  contract  be  by  parol.     8mith  vs.  Lesse  of  Patton,  1  8erg,  Sf 
S.  Rep.  bO. 

It  is  a  general  rule  that  >f  hero  a  contract  has  been  made  for  the  purchase 
of  land,  the  purchaser  shall  not  recover  possession  till  he  has  paid  or  too-' 
dered  the  purchase  money.     Ibid,  # 

Query,  whether  this  must  be  done  previousno  the  commencement  of  the 
Ejectment     Ibid.  \ 

If  the  vendor  be  the  executor  of  the  vendee,  and  retain  effects  equiva- 
lent to  the  purchase  money,  such  tender  or  payment  need  not  be  made.  Ibid. 

If  the  plaintiff  in  Ejectment  have  not  a  regular  paper  title  it  is  sufficient 
if  he  show  a  right  of  entry.  Lessee  ofMUligan  vs.  Dickson^  1  Peter* s  Cire, 
Ct.  Rep.  435,  fin  note.) 

In  Ejectment  against  any  other  than  the  proprietary  or  one  claiming  un- 
der him,  it  is  not  necessary  for  the  plaintiff  to  show  the  title  out  of  the  pro- 
prietary, if  a  right  of  entry  is  proved.  Hylton*s  Lessee  vs.  Brown,  1  Wash, 
Circ.  Ct.  Hep.  204. 

In  order  to  recover  in  Ejectment,  the  plaintiff  must  prove,  first  that  he 
bad  title  at  the  time  of  the  demise  laid,  and  secondly  that  the  defendant 
was  in  possession  at  the  time  the  suit  was  brought.  Baiiey  ^  Al.  vs.  Fair* 
playy  Lessee,  ifc.  6  Binn.  Rep.  454. 

An  agreement  by  the  lessor  /of  the  plaintiff  for  the  sale  and  convey- 
ance of  the  land  to  the  defendant  cannot  be  given  in  evidence  in  a  trial  at 
Law  in  the  Circuit  Court,  as  it'is  at  most  only  evidence  of  an  equitable  title. 
Lessee  of  Willink  vs.  Miles,  1  Peter^s  Circ.  Ct.  Rep.  429. 

self  of  this  rule  against  a  plaintiff  whom  he  has  fraudulently  induced  to  pur- 
chase a  weak  title.  Lane  4*  AL  vs.  Reynard^  (in  error)  2  8erg.  Sf  R. 
Rep.  64.     Contra.     Lessse  of  Walker  vs.  Coulter  Addis.  Rep.  390. 

The  plaintiff  in  Ejectment  cannot  recover  on  the  weakness  of  the  defen- 
dant's title ;  he  must  show  title  in  himself  Covert  v.  Irunn,  3  8erg.  ^  R. 
Rep.  283.  Lessee  of  Walker  vs.  Coulter,  Addis.  Rep.  390,  Lane  vs. 
Reynard,  1  8erg.  ^  R.  Rep,  66. 
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for  bis  defence,  without  also  proving  that  he  holds  the  lands  with  the 

consent,  or  under  the  authority  of  the  real  owner.(v)[3]     And 

[*  SO]   the  case  will  *not  be  varied,  ahhough  the  lessor  can  prove 

that  be  has  previouHly  been  himself  in  possession  of  the 


(v)  Roe,  d.  Haldane,  r>  Harvey,  4  Bitrr. 
2484. 


[3]  An  outstiiDdiDg  title  must  be  a  present,  Kubsisting  and  operative  one ; 

otherwise  the  presumption  will  be,  that  it  has  become  extinguished. 

Jackson  ex.  dem.  Klock  vs.  Hudson^  3  Johns.  Rev.  375.     Sams  Point, 
Jackson  ex.  dem.  Dunbar  ^  Al,  vs.  Todd.  6  Johns.  Kep.  257. 

And  if  the  plaintifT  show  a  good  title,  the  presumption  of  the  extinguish- 
ment of  the  outstanding  title,  ought  to  be  liberally  indulged.  Jackson  ex. 
dem.  Klock  vs.  Hudson,  3  Johns.  Rep.  381. 

Though  the  defendant /'^rct^/y  entered  and  took  possession,  he  is  not 
precluded  from  setting  up  a  title  in  himself,  or  a  third  person,  in  bar  of  the 
action.  (^Per  Spencer,  CM.  J.,)  Jackson  ex.  dem.  Secley  vs.  Morse,  16 
Johns.  Rep.  20a  *: 

A  Defendant  in  Ejectment  may  defend  himself  by  showing  an  elder  out- 
standing patent  for  the  Land.  ih:in  that  under  which  the  Plaintiff  claims. — 
Colston  vs.  ATKay,  1  Marsh.  Rep.  (Ky.)  261. 

Where  upwards  of  twenty  years  of  adverse  possession  have  run  against 
an  out-standing  title,  it  cannot  be  set  up  as  a  bar,  for  the  presumption  is, 
that  it  is  no  longer  a  subsisting  title.  Jackson  ex.  dem.  Duncan  Sf  Al.  vs. 
Harder.  4  Johns.  Rep.  202. 

A  claim  or  title  which  could  not  beset  up  by  a  person  while  in  posses- 
sion, cannot  be  set  up  by  another  person  who  comes  into  possession  under 
him.     Jackson  ex.  dem.  Duncan  Sc  Al.  vs.  Harder^  4  Johns.  Rep,  202. 

A  mere  trespasser  shall  not  be  permitted  to  show  a  title  in  a  third  per- 
son in  opposition  to  the  title  of  the  plaintiff  in  Ejectment;  and  where  the 
defendant  is  permitted  io  set  up  a  title  in  a  third  person,  the  plaintiff  hav- 
ing first  shown  a  prima  facie  good  title  in  himself  at  the  time  of  bringing 
the  action,  may  show  that  since  issue  joined,  he  has  procured  the  title  of 
such  third  person     Ferryman^ s  Lessee  vs.  Callison^  1  Tenn.  Rep.  515. 

A  mere  trespasser  or  intruder  cannot  protect  himself  by  setting  up  an 
out-standing  title  in  a  stranger.  Jackson  ex.  dem.  Duncan  fy  Al.  vs.  Ear-- 
der^4Jokns.Rep.Z02. 

A.  in  1770,  being  indebted  to  B.  by  three  several  Bonds,  executed  a 
Mortgage,  including  the  premises  in  question,  and  covenanted  that  on  de- 
fault, the  Mortgagee,  his  heirs,  &c.  might  enter;  in  1771,  the  Mortgage 
had  became  forfeited,  and  a  judgment  had  also  been  recovered  by  B, 
against  A,  which  was  revived  in  1775,  and  in  1778,  under  which  the  premi- 
ses in  question  wero  sutd  to  C,  (who  also  derived  title  from  the  heirs  and 
devisees  of  B.,)  from  whom  the  Defendant  claimed  title,  bat  the  validity 
of  the  Sboriff^s  deed  was  questionable;  in  an  action  of  Ejectment  by  per- 
sons claiming  uuder  B. ;  Held,  that  although  the  mortgage  was  forfeited  as 
long  ago  as  1771,  it  was  still  outstanding,  the  presumption  of  payment  be« 


Digiti 


zed  by  Google 


fio/ 

QOtT 

•9 1 


CHAP.  III.]  ACTION    OF   EJECTMENT.  31 

[*31  ]       prcmi-*8es.    Thus,  where  a  lease,  made  by  a  rector,  was  ren- 
dered void  by  his  non-residence,  his  lessee  was  not  allowed  to 

* 
iDg  rebutted  by  the  proceedings  had  to  revive  the  Jadgment,  (which  Judg- 
ment had  been  revived  on  two  of  the  Bonds  recited  in  the  mortgage,)  and 
the  sale  under  the  execution,  notwithstanding  the  proceedings  and  sale 
might  have  been  defective;  and  that  from  1771  to  1790,  when  C.  took 
possession,  aAer  deducting  the  period  of  the  Revolutionary  War.  there  had 
not  been  sufficient  time  on  which  to  found  a  presumption  ;  and  that  conse- 
quently the  Mortgage  was  a. good  outstanding  title,  and  sufficient  to  pro- 
tect the  defendant's  possession,  independent  of  the  Sheriff's  deed.  Jack* 
9(m  ex.  dem.  Livingston  4r  Al  vs.  Delancey  Sf  AL  11  Johns,  Rep,  365. 

A  satisfied  Mortgage,  though  paid  off  by  the  Defendant,  is  not  a  bar  in 
Ejectment.     Jackson  ex.  dem.    Watson   vs.    Oris,  1 1  Johns.  Rep,  437. 

An  outstanding  title  in  a  person  other  than  the  lessor  of  the  plaintiff  in 
£jectment,  is  sufficient  to  defeat  his  recovery,  though  the. defendant  do  not 
claim  under  that  title.     Jackson  ex.  dem.  Loop  et.  AL  vs.  Harrington 
Cowen*s  Rep.  86. 

And  this,  it  seems^  though  the  title  be  outstanding  in  the  trustee  of  the 
lessor.     Jackson  ex  dem.  Loop  et.  Al.  vs.  Harrington^  9  Cotoen's  Rep.  86. 

A  mortgage  before  foreclosure  or  entry,  is  not  a  legal  title  which  a 
stranger  can  set  up.  Collins  vs.  Torrey,  7  Johns,  Rep.  278.  Jackson  ex 
dem.  Martin  vs.  Pratt^  \0  Johns.  Rep.  387. 

"  It  can  only  be  used  by  the  Mortgagee  and  his  representatives."  CoU^ 
li*n#  vs.  Torrey.l  Johns.  Rep,  282. 

When  the  Mortgagee  has  never  entered,  and  there  has  been  no  foreclo-^ 
sure,  and  interest  has  not  been  paid  within  twenty  years,  a  Mortgoge  is  not 
a  subsisting  title.     Collins  vs.  Torry,  7  Johns.  Rep.  278.     Same  Pointy 
Jackson  en.,  dem.  Klotkya.  Hudson^  3  Johns.  Rep.  381.     (Per  Kent,  Ch. 
J.,  delivering  the  Opinion  of  the  Court.) 

But  the  assignee  of  a  Mortgage  in  possession,  is  protected  by  the  Mort- 
gage, though  no  foreclosure  of  it  is  shown. — Jackson  ex.  dem.  Minkler  vs. 
Mnkler  4^  ii/.,  10  Johns.  Rep.  480. 

Where  no  possession  had  been  taken  under  a  Mortgage,  nor  any  interest 
paid,  nor  steps  taken  to  enforce  it  for  19  years  ;  held  not  to  be  a  subsisting 
outstanding  title,  and  that  a  jury  might  presume  it  satisfied.  Jackson  ex. 
dem.  Martin  vs.  Pratt^  10  Johns.  Rep.  381. 

In  the  case  of  Jackson  ex.  dem,  Dox  vs.  Jackson^  (5  Cow.  Rep.  1 74.)** 
Sutherland,  J.,  in  delivering  the  Opinion  of  the  Court,  said : 

'*  But  it  is  perfectly  immaterial  whether  Jackson,  the  mortgagor  was 
^'dead  or  alive.  The  defendant  professed  to  derive  all  his  title  from  him. 
"  He  supposed  him  dead,  and  therefore  claimed  as  his  heir.  But  if  he  was 
"alive,  then  the  defendant  was  merely  his  tenant.  In  neither  case  could 
his  possession  be  adverse  to  that  of  Jackson^  on  his  mortgagee."  S^  Fide 
Bigginson  vs.  Mein.  4  Cranch*s  Rep.  419. 

Where  premises  were  mortgaged  in  fee,  with  a  proviso  for  conveyance, 
if  the  principal  were  paid  on  a  given  day,  and  in  the  mean  time  that  the 
mortgagor  should  continue  in  possession ;  upon  special  verdict,  it  was  found 
that  tihe  principal  fvas  not  paid  on  the  given  day,  but  that  the  mortgagor 
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recover  against  a  stranger,  who,  without  any  title  whatsoever,  ousted  hiniy 
and  got  po8ses8ion«(uy)    So,  also,  where  a  man  leased  land  for  years,  and 

(id)  D6e  d.  Crup,  r.  Barber,  2  T.  R.^49.  plaintiff  hat  a  priority  of  poiiession,  and  do 

It  i»  Mid  in  the  ease  of  AUen  t.  BMngUm^  title  is  foand  for  the  defendant,  the  plaintiff 

2  Samid.  Ill,  that "  in  cjeetment,  if  it  appear  shall  hare  jadgynent;*'  but  this  doctrine  seems 

by  the  reeoid  of  a  speeial  Tordict,  that  the  directly  oTemiled,  by  the  case  here  cited. 

coDtinaed  in  possession.  There  was  no  finding  by  the  jury  either  that  in- 
terest had;  or  had  not  been  paid  by  the  mortgagor :  Held,  that  npon  this 
finding,  it|must  be  taken,  that  the  occnpation  was  by  the  permission  of  the 
mortgagee ;  and  consequently,  that  althoagb  more  than  twenty  years  had 
elapsed  since  default  in  payment  of  the  money,  still  the  mortgagee  was  not 
barred  by  the  Statute  of  Limitations :  Held  aUo^  that  an  entry  is  not  neces- 
sary to  avoid  a  fine  levied  by  the  mortgagor.  Hall  vs.  Doe  ex.  dem.  Surtees 
/l^AL,6  Bamew,  4^  Aid.  Rep.  687. 

But  where  a  bona  fide  purchaser  from  a  mortgagor,  entered,  without 
notice  of  the  mortgage,  (which  was  not  registered  till  aAer  the  commence- 
ment of  the  Ejectment  suit,}  and  he  and  those  claiming  under*  him,  had 
'*  been  in  the  continued  possession  of  the  premises  under  a  colour  of  title 
*'  for  more  than  seven  years,"  It  was  held  a  sufficent  adverse  possession  to 
bar  the  mortgagee,  or  any  claiming  under  him.  from  recovering  in  eject- 
ment.    Baker  vs.  Evam,  2  N  Car.  Law  Bepos.  614,  616. 

**  Neither  a  mortgagor  nor  his  assignee  can  hold  adverse  possession  to 
(he  mortgagee,  unless  the  assignee  has  taken  a  conveyance  without  notice, 
otherwise  tbey  are  mere  tenants  at  will./  Newman  vs.  Chapman,  2 
Rand.  Rep.  93. 

When  a  person  who  had  a  mortgage  of  lands,  was  afterwards  attainted  ; 
Heldj  that  the  mortgage  might  be  set  up  against  the  people,  as  having  sue* 
ceeded  to  the  rights  of  the  mortgagor.  Jackson  ex.  dem.  People  vs«  Pierce, 
10  Johns.  Rep.  414. 

But  if  a  defendant  have  acknowledged  the  tttl  of  the  plaintiff,  he  can- 
not .afterwards  dispute  it.  Jackson  ex  dem.  Low  vs.  Reynolds.  .  1  Catnes* 
Rep.  444,  Jackson  ex  dem.  Smith  ^  AL  vs.  Stewart^  6  Johns.  Rep.  34.  Jack-' 
son  ex  dem.  Davy  vs.  De  Walts,  7  Johns.  Rep,  157.  Jackson  ex  dem. 
Bowne  v$.  Hinman,  19  Johns.  Rep.  202. 

And  even  where  the  predecessors  o£  the  Defendant,  had  acknowledged 
the  title  of  the  claimant,  it  was  Held  that  the  Defendant  was  equally  prec« 
luded  from  setting  up  the  defence  of  adverse  possession.  Jackson  ex  dem. 
Van  SchaickSf  Others  vs.  Davis,  5  Cow.  Rep.  129,  130. 

And  to  the  same  purport,  Fide  Jackson  ex  dem.  Crriswold  8f  Ah  vs.  Bard, 
4  Johns.  Rep.  2^0.  Brandter  ex  dem.  Fitch  vs.  Marshall,  1  Caxnes*  Rep.  394. 
RjowletUys.  Daniel.  4  Jlltf»/.  Rep.  473. 

A  possession  of  land,  taken  under  an  executory  contract  for  the  purchase 
thereof,  19  in  no  sense  adverse  to  the  person  with  whom  the  contract  is 
made.  Jackson  ex  dem.  Stwartwout  4"  Ux.  vs.  Johnson,  6  Cow.  Rep.  74. 
Jackson  ex  dem.  Young  Sf  AL  vs.  Camp,  1  Cow.  Rep.  610*  BotU  ^  Al.  vs. 
Shields'  heirs,  3  Liit  Rep.  34.  Morris  vs.  Thomas,  b  Binn.  Rep.  77.  The 
Proprietors  of  Township  Number  Six,  vs.  M^Farland^  12  Mass.  Rep.  325. 
Higfnnbotham  ^Al  vs.  Fishback,  1  Marsh.  Rep.  (Jify.)  506.  Wilkinson  ^t, 
vs.  rficholsy  Monr.  Rep.  36.    Richardson  ^  Al  vs.  Broughfon,  tiNott  ^ 
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his  lessee,  after  having  been  in  possession  a  considerable  <i/ue,  made  an  ua- 

KTCorcTs  Rep,   417.  Jackson  ex  dem,  Griswold^  AL  vs.  Bard,  4  John9. 
Rep.  230. 

Where  one  takes  by  descent  as  a  co-heir  aod  teoant  io  common,  lie  can^ 
not  shew,  (in  ejectment  by  his  co-lieir,  or  one  claiming  under  him  )  that  the 
ancestor  had  no  title.     Jackson  ex  dem.  Hill  vs.  Streeter^  5  Cow.  Kep.  529. 

In  the  case  of  Pender  vs.  Jones,  (2  Hayw.  Rep.  294.)  Taylor,  J.  said  : 
'*  I  am  of  opinion,  that  a  deliberate  avowal  on  the  part  of  the  possessor,  of 
*^  title  in  the  claimant,  or  a  serious  assent  to  the  validity  of  his  title,  will 
*'  render  an  entry  or  claim  unnecessary,  aad  is  equivalent  in  its  effects  to  an 
**  entry  or  claim.'' 

Bat  where  the  lessors  proved  no  seisin  or  title  in  themselves,  and  relied 
iipon  proof  of  an  agreement  by  the  persons  in  possession  to  take  a  lease 
from  them,  but  there  was  no  proof  that  any  lease  was  ever  executed  or  any 
rent  paid,  and  the  defendant  claimed  to  hold  adversely,  and  shewed  a  title 
in  third  persons,  theCoart  after  stating  these  facts,  added,  *'It  does  not  ap- 
''  pear  that  the  defendant  was  put  into  possession  by  the  lessors,  or  that  be 
*'  ever  p&id  them  any  rent.  The  defendant  must  have  judgment."  Jaei- 
son  ex  dem.  Southampton  if  AL  vs.  Cooiey^  2  Johns.  Cas,  223. 

And  where  A.  in  the  year  1779,  as  the  tenant  of  B.  and  by  his  directions 
entered  into  the  premises  in  question  and  took  possession,  which  was  regu- 
larly continued  down  to  the  defendant ;  and  h.  at  the  time  wrote  to  C,  (who 
also  claimed  the  premises,  as  lying  on  his,  C.'s  side  of  the  division  lino,) 
that  he,  (C.)  was  mistaken  in  supposing  the  land  to  be  his  own  ;  bat  that 
when  the  times  became  more  peaceable  he,  B.  and  C.  would  have  the  land 
surveyed,  and  jf  the  land  did  belong  to  C.  then  A.  should  pay  rent,  &c. 
It  was  held  that  this  letter  merely  saspended  the  operation  of  the  Statute 
of  Limitations  during  the  War ;  and  that  there  having  been  more  than 
twenty  years  adverse  possession  under  B.'s  title  since  1783,  C,  could  not 
recover.     Jackson  ex  dem,   Brott  4*  Ai  vs.  Hunt  6  Johns.  Rep.  16. 

The  defendant  went  into  possession  of  land  under  Ganttvoori^  whom 
he  supposed  to  be  the  owner  of  the  soil ;  but  afterwards  believing  that 
Mrs.  Clark  was  the  owner,  he  applied  to  her  Xo  purchase  the  land  :  after 
that  application,  Mrs.  Clark  convt^yed  the  premises  to  Viely^  who  before 
bringing  suit  ordered  the  Defendant  to  leave  the  premises.  Held^  that  the 
Defendant  could  not  set  up  an  adverse  possession  of  twenty  years  ;  though 
he  might  shew  that  he  made  the  application  under  a  mistake,  and  prove  a 
title  oat  of  the  lessors  of  the  Plaintiff.  Jackson  ex  dem.  VielyS^  Clark  vs. 
Cuerden,  2  Johns.  Cos.  353. 

'*  The  repeated  acts  of  the  Defendant,  recognizing  the  plaintiff's  title 
"  by  applications  to  purchase  from  him  both  before  and  after  he  entered 
*'  into  possession  of  the  premises,  afforded  the  strongest  reason  to  presume 
''  that  the  defendant  was  in  possession  under  David  Russell  [one  of  the  Leg* 
**  9or9  0f  the  Plaintiff.']  We  are  accordingly  of  opinion  that  the  Plain- 
**  tiffoogbt  to  have  judgment."  Jackson  ex.  dem.  D.  RusseU  jjf  Al.  V8« 
Oroy^  12  J^na.  Rep.  430.  {Per  Yates,  J.  delivering  the  Opinion  of  tho 
Court.)  if  Fide  Jackson  ex  dem.  Brown  ir  AL  vs.  Avers.  14  Johns.  Rep* 
224. 

Where  an  acknowledgment  of  tenancy  on  ihe  part  of  the  defendant  in 
Ejectment  has  been  proved,  be  will  not  be  allowed  to  give  evidepc^  to  con- 
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der  lease,  the  under  lessee,  upon  an  ejectment  brought  by  his  immecliate 


tradict  or  disprove  the  title  of  his  landlord  Jackson  tx  dem.  Van  Alen 
Ts.  Voaburgh,  7  Johns.  Rep  186.  Jackson  ex  dem.  VanSchaXck^  Al  vs. 
Davis^  6  Cow,  Rep.  129, 13U.Le«e€«  of  Galloway  vs.  Ogle.  2  Binney's  Rep. 
472.  Graham  8f  AL  vs.  Moore  8f  M  4  Serg  ^  R.  Rep.  467.  Brandier  ex 
dem.  Fitch  vs.  ManhalU  1  Caines*  Rep.  401.  Jackson  ex  dem.  Webber  ^ 
AL  vs.  Harsen  ^  Al.  7  Cow.  Rep.  323.  Jackson  ex  dim.  Low  ^  Al,  T9. 
Reynolds,  1  Caines'  Rep.  444.  ^  Vide  Jackson  ex  dem.  Bleecker  vs.  Whit- 
ford,  2  Caines'  Rep  2\b  Jackson  ex  dem.  Klein  vs.  Graham^  3  Cainea*  Rep. 
188.     Barr  vs.  Gra<^*«  H«w,  4  Wheat.  Rep    222,  223. 

A  tenant,  who  endeavours  to  deprive  his  landlord  of  the  benefit  of  pos- 
session, under  a  fraudulent  pretence  of  giving  it  up,  is  still  to  be  consider- 
ed a  tenant,  and  cannot  defend  himself  as-  a  stranger,  nor  prevent  by  any 
pretence  under  such  circumstances,  his  landlord  from  regaining  pos- 
session. A  person  who  comes  into  possession  under  a  tenant,  is  in  no  bet- 
ter condition  than  the  tenant  himself;  and  cannot  defend  his  possession 
against  the  landlord.  Graham  ^  AL  vs.  Moore  ^  AL  4  Serg  Sf  R.  Rep. 
467.  470. 

'^It  has  been  decided,  and  is  the  settled  law  of  the  Country,  that  a  ten-' 
"  ant  shall  not  resist  the  recovery  of  his  Landlord,  bv  virtue  of  an  adverse 
*'  title  acquired  during  his  lease."  Lessee  of  Galloway  vs  Ogle,  2  ^inneys' 
Rep.  472.     ^  Vide  Graham  8fAL  vs.   Moore  8f  Al  A  Serg.  ^  RRep.  467. 

The  rule  of  law,  that  the  tenant  cannot  contest  his  landlord's  title,  is 
not  applicable,  where  the  title  of  such  landlord  is  a  Connecticut  title,  ex- 
isting in  violation  of  the  laws  of  Pennsylvania.  Therefore,  such  tenant, 
afterwards  purchasing  a  Pennsylvania  title,  and  continuing  to  bold  under 
it,  may  ftet  it  up  against  his  original  landlord,  who  claimed  under  a  Con" 
necticut  title,  though  subsequently  to  such  purchase,  the  landlord  also  took 
out  another  Pennsylvania  title.  Satterlee  Sf  Al.  vs.  Matthewson,  13  Serg. 
Sf  R.  Rep,  133. 

Inthe  case  of  Miller  vs.  M'Brier,  in  Error,  (14  Serg.  &  R.  Rep.  384, 386.) 
Gibson,  J.  delivering  the  Opinion  of  the  Court,  said,  <^  That  a  tenant  can- 
**  not  deny  his  landlord's  title  is  certain  ;  and  by  an  application  of  this  rulo 
**  to  the  circumstances  of  the  case,  the  Court  excluded  the  evidence 
*'  with  which  the  defendant  offered  to  impeach  an  original  title,  with 
<*  which  also  the  landlord  set  out.  Where  a  landlord  shows  no  title,  but 
'*  asks  to  be  restored  to  the  possession  with  which  he  parted,  good  faith 
'*  requires  it  should  be  redelivered  to  him,  it  being  no  answer  to  say  be  is 
**  not  the  owner  of  the  land.  But  where,  as  iu  this  case,  be  claims  on  the 
**  separate  grounds  of  original  title,  and  as  having  parted  with  the  posses- 
*'  sion  pursuant  to  a  lease,  the  defendant  will  be  permitted  to  meet  biooi 
**  separately  on  each."     ^Vide  Camp.  vs.  Camp.  5  Conn.  Rep.  300,301. 

Payment  of  rent  by  a  lessee  to  a  lessor  after  the  lessor's  title  has  expir- 
ed, and  after  the  lessee  has  notice  of  an  adverse  claim,  does  not  amount  to 
anacknowledgmen^of  title  in  the  lessor,  or  to  a  virtual  attornment,  unles^ 
at  the  time  of  payment  the  lessee  knows  the  precise  nature  of  the  advers^ 
claim,  or  the  manner  in  which  the  lessor's  title  has  expired.  Fenner  va 
Dvplnck  4"  Another f  2  Bing.  Rep,  10. 

A  tenant  deriving  title  under  a  lease,  cannot  dispute  his  landlord's  righ^ 
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lessor,  ^vras  allowed  to  shew  that  the  lease  from  the  original     [  ^SZ  ] 
lessor  had  expired,  and  thereby  nonsuited  the  plaintiff,  (x) 

(x)  England  d.  Sybum^  j,  SHade,  4  T.  R  682. 


by  shewing  that  the  premises  are  in  another  patent.    Jackson  ex  dem. 
Bleecker  vs.  Whitford,  2  Caines*  Rep  216. 

A  parchaser  at  a  Sheriff's  sale  becomes  quasi  tenant,  and  it  is  not  to  be 
presumed  that  ho  holds  adversely.  Jackson  ex  dem,  Klein  vs.  Graham^  3 
Caines*  Rep.  189.  ^  Vide  Waring  vs  Jackson  ex  dem.  Eden  ^  AL  1  Pe- 
ters' Rep.  (Sup.  Ct.  U.  S.)  670. 

The  possession  of  a  defendant  after  a  sale  under  an  execution  is  not 
deemed  adverse,  for  he  becomes  quasi  a  tenant  at  will  to  the  purchaser. 
Jackson  ex  dem.  Kanes  vs.  Stembergh^  1  Johns.  Cas.  1 63.  Russell  vs.  Do- 
ty^ Sheriff,  ^c.  4  Cow.  Rep.  676.  *•  Vide  Langdon  vs.  Potter  ^  AL,  3  Mass- 
Rep.  128. 

One  claiming  under  a  deed  from  a  judgment  debtor  has  not  such  an  ad- 
verse possession  as  will  avoid  a  conveyance  executed  by  a  purchaser  un- 
der an  execution  upon  the  judgment.  Jackson  ex  dem.  Scofield  vs  Collinsy 
3  Cow.  Rep.  89. 

(But  in  M'Raa  vs.  Smith,  [2  Bay's  Rep.  339.]  It  was  Held;  That  pos- 
session of  land  6ve  years,  under  a  sale  from  defendant,  who  has  a  judg- 
ment against  him,  will  be  a  good  bar  against  a  judgment  creditor  or  those 
claiming  under  him,  who  has  lain  by  that  time  without  reviving  his  judg- 
ment, or  bringing  suit  against  such  possessor.) 

If  the  equitable  estate  be  confiscated,  the  Court,  in  Ejectment,  will 
not  allow  the  outstanding  legal  title  to  be  set  up  in  bar  of  the  title  of  the 
purchaser.  Lessee  of  Delancy  vs.  MKean,  1  Wath.  Circ.  Ct.  Rep.  364. 

In  Ejectment  when  the  defendant  has  shown  title  in  a  third  person,  the 
plaintiff  cannot  demur  to  the  evidence  till  the  defendant  has  gone  through 
the  whole.     Proprietary's  Lessee  vs.  Ralston,  1  Dall.  Rep,  18. 

An  application  on  which  a  survey  had  been  made  and  returned,  though 
the  proprietor  does  not  appear  to  have  pursued  his  claim  by  entering  up- 
on the  land  or  occupying  it,  or  paying  the  purchase  money  to  the  State,  or 
otherwise,  except  by  bringing  an  Ejectment,  in  which  there  was  a  verdict 
for  the  defendant,  is  a  subsisting  title  in  a  third  person,  under  which  the 
defendant  in  an  Ejectment  may  protect  himself.  Watson  vs.  Gilday,  1 1 
»Serg.  f  R.  Rep.  337. 

But  if  both  parties  claim  by  improvement,  and  the  plaintiff  prove  a  set-/ 
tiement  of  boundaries  between  the  defendant  and  himself  by  agreement. i 
the  defendant  cannot  set  op  a  title  in  a  third  person,  to  bar  the  plaintiffs' 
recovery.    Ibid.  \ 

If  the  plaintiff  in  Ejectment  claim  both  on  an  original  title  and  by  virtue 
of  a  lease  from  him  to  the  defendant,  it  is  competent  to  the  defendant  to 
depend  on  both  grounds  and  it  is  error  in  the  Court  to  assume  the  exist- 
ence' of  the  lease,  and  prohibit  the  defendant  from  showing  that  the  ti« 
tie  is  not  in  the  plaintiff,  but  in  a  third  person.  Miller  vs.  McBrier,  14  ' 
Serg.  4-  R.  Rep.  382. 

Where  a  copy  holder  has  been  admitted  to  a  tenement,  and  done  fealty 
to  the  Lord  of  the  manor,  he  is  estopped,  in  an  action  by  the  lord  for  a 
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In  order  to  enable  a  claimant  to  support  an  action  of  ejectment,  he 
must  be  clothed  with  tJie  IcsaltiQe  to  the  lands.  {y)[V    No  equitable  ti- 

^     (tf )  Goodmt^  d  JofM9  ▼.  Jonei,  7  T.  R.     R.  2.    Doe,  d.  JB/aic«  t.  LuxUm,  6  T.  R.  2Kh 
^43,  47.    JDo$,  d.  Da  Co9ia,  t.  IVharton,  9  T. 


forfeiture,  from  showing  that  the  legal  estate  was  not  in  the  lord  at  the 
time  of  admittance.  Doe  dem.  Nepean  vs.  Budden,  5  Bamew,  ^  Aid. 
Rep.  6^6. 

Since  the  rale  is  universal,  that  a  plaintiff  in  Ejectment  must  show  the 

/       right  to  possession  to  t)o   in   himself  positively,   and  it  is  immaterial  as  to 

/i       his  right  to  recover,  whether  it  be  out  of  the  tenant  or  not,  if  it  be  not  in 

'  ^     himself,  it  follows,  that  a  tenant  is  always  at  liberty   to  prove  the  title  out 

I    of  the  plaintiff,  although   he  does  not  prove  it  to  exist  in  himself.     Love 

¥8.   Simm^s  Lessee^  9  Wheat.  Rep.  615. 

If  defendant  rely  upon  the  original  title  of  the  proprietor,  he  mu.ot  shew 
the  title  to  be  subsisting  either  in  the  proprietor,  or  in  himself  derived 
from  the  proprietor.    Lessee  of  AUen  vs.  LyonSy  2  Wash,  Circ.  Ct  Rep. 

An  outstanding  legal  estate  cannot  in  Pennsylvania,  be  set  up  to  bar  a 
plaintiff  entitled  to  the  equitable  estate.  Lessee  of  Delancy  vs.  M*Keany 
I  Wash.  Circ.  Ct.  Rep.  364. 

/       If  defendant  8et»  up  an   outstanding  title  in  a  stanger  to  preclude  the 

/    plaintiff  from  recovering,  be  must  show  a  subsisting  and  available  title  on 

I       which  the  asserted  owner  might  recover  in  Ejectment  if  be  were  plaintiff. 

1^        The  defendant  cannot   avail  himself  of  a  title  barred  by  the  Statute  of 

Limitations.     Lessee  of  Foster  vs.  Joice,  3  Wash^  Cire.  Ct.  Rep.  498. 

♦     [1]  To  recover  in  Ejectment,  the  lessors  of  the  plaintiff  must  have  a  le- 
^  gal  title  in  the  land  at  the  commencement  and  trial  of  the  cause.     Carroll 
I"  Al.  Lessee  vs.  Norwood* s  Heirs,  6  Harr,  ^  Johns.  IRep.  164. 

Ad  equitable  claim,  cannot  prevail  ngainst  the  legal  estate.  Jackson  ex 
iem.  Potter  vs.  Sisson,  2  Johns.  Cas.  321.  Jackson  ex  dem.  Loop  ^  AL 
vs^^Marringtotij  9  Co  wen's  Rep.  88. 

\         Especially  if  such  equitable  claim  be  doubtful.     Ibid. 

<<  In  the  Action  of  Ejectment,  we  must  look  steadily  to  the  legal  title." 
{Per  Kent,  Ch.  J.  delivering  the  Opinion  of  the  Court,)  Jackson  ex  dem, 
Lathrop  vs.  Demont,  9  Johns  Rep.  60. 

If  the  plaintiff  have  the  legal  title,  the  defendant  cannot  set  up  an  equi- 
table title  in  bar.  Jackson  ex  dem.  Smith  vs.  Pierce,  2  Johns.  Rep.  221, 
8ame  point,  Jackson  ex  dem.  Potter  vs.  Sisson,  2  Johns.  Cas.  321.  Jackson 
ex  dem.  Kemhall  vs.  Van  8lyck,  8  Johns.  Rep.  487.  Jackson  ex  dem. 
WhiUock  ^  Al.  vs  Deyo,  3  Johns.  Rep.  422,  423.  Jatkson  ex  dem.  Sim- 
mons 4*  Al  vs.  Chase,  2  Johns.  Rep.  86. 

I  .  **  The  only  way  in  which  an  equitable  title  can  be  assisted,  at  law,  is, 
I  "  by  allowing  the  presumption,  in  certain  cases,  to  prevail,  that  there  baa 
*<  been  a  conveyance  of  the  legal  estate  "  {Per  Thompson,  J.  deUvering 
I  the  Opinion  of  the  Court,)  Jackson  ex  dem.  Smithy  Ai  vs.  Pierce,  2  Johns. 
\  JJ«p.  226. 

In  Pennsylvania^  it  seems,  a  valid  equitable  title  is  sufficient  to  sustain 
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tie  will  avail.    And  (his  principle  is  so  fixed  and  immutable,  that  a  trus* 
tee  may  maintain  ejectment  against  bis  own  cestui  que  trust  >{z)[^]  and 

(;r)  Rot,  d.  iUode,  r.  Read,  8  T.  R.  118, 123. 

Ejectment     Hawn  vs.  Norris  8c  Al.  4  Binn.  Rep.  77.     Sim's  Lessee  vs. 
irvine,  3  DalL  Rep.  425.  456,  457. 

It  seems  if  there  is  a  clear  intent  to  make  land  chargeable  with  money^ 
Ejectment  may  be  supported,  when  it  is  the  most  convenient,  or  only  way 
of  compelling  payment  from  the  proceeds  of  the  land  Galbraith  8f  Al,  vs. 
Faiton  ^  Ux.  3  Serg.  *  R,  Rep.  359.     (in  error.) 

If  the  plaintiff  in  ejectment  is  bound  in  equity  to  make  title  to  the  de- 
fendant, for  a  part  of  the  premises,  the  Court  will  do  the  defendant  justice, 
by  staying  execution  upon  the  judgment  until  the  title  is  secured.  Lessee 
0^  Mathers  vs.  Aktwright,  2  Binn.  Rep.  93. 

An  Ejectment  may  be  commenced  on  a  strict,  leg^l  title,  and  the  plain- 
ti/T  may  rebut  a  countef vailing  equity,  set  up  by  the  defendant,  on  the 
trial.     Innis  ^  Al.  vs.  Campbell  ^  Al.  1  Rawle's  Rep.  373. 

If  incumbrances  exist  they  may  be  valued  and  allowed  for  by  the  jurr.  ^ 
Ibid. 

The  remedies  in  the  courts  of  the  United  States  are  to  be  at  common  ' 
law  or  in  equity,  not  according  to  the  practice  of  the  state  courts,  but 
accordii^  to  the  principles  of  common  law  and  equity,  as  distinguished  and 
defined  in  England :  therefore,  a  title,  which  upon  general  principles,  is 
merely  equitable,  will  not  support  an  Ejectment,  unless  the  statutes  of  the 
state  have  changed  it  into  a  legal  title.  Robinson  vs.  Campbell,  3  Wlieat. 
Rep.  212. 

But  when,  by  the  statutes  of  a  state,  a  title  which  would  otherwise  be 
deemed  merely  equitable,  is  recognised  as  a  legal  title ;  or  a  title  which 
would  l>e  good  at  law  is  under  circumstances  of  an  equitable  nature  de- 
clared void,  the  rights  of  the  parties  in  such  case  may  be  as  fully  considcr- 
e<l  in  a  suit  of  law,  in  the  courts  of  the  United  States,  as  they  would  in 
any  state  court.     Ibid. 

An  action  of  Ejectment  cannot  be  maintained  in  the  circuit  Court  in 
Pennsylvania,  upon  an  equitable  title  alone.  Carson's  Lessee  vs.  Bou* 
dinot,  2  Wash.  Circ.  Ct.  Rep.  33. 

In  an  action  of  Ejectment  brought  against  a  third  person,  he  cannot  ob- 
V  ject  that  the  title  of  the  lessor  of  the  pli.intiff,  founded  on  a  conveyance 
/  by  a  trustee  of  the  legal  estate,  is  invalid,  because  in  making  it  the  trus- 
tee had  abused  his  truet.     Even  those  who  may  be  injured  can  have  re* 
dress  only  in  eqiuty.     Lessee  of  Bayard  vs.  Colfax  ^  Al.  C.  C.   U.  S. 
N.  J.  .Bprily  1821.  MS.  (Cited  in  Coxe's  Digest,  272,  \  41.) 

An  agreement  signed  by  the  agent  of  the  lessor  of  the  plaintiff  in  Eject- 
ment, for  the  sale  and  conveyance  of  the  land  to  the  defendant,  cannot  be 
given  in  evidence  in  a  trial  at  law  ;  it  is  at  most  evidence  only  of  an  equi- 
table title.    Lessee  of  Willink  vs.  Mills,  1  Peters'  Circ,  Ct.  Rep.  429. 

The  plaintiff  in  ejectment  must  shew  that  be  has  the  oldest  legal  title  in 
himself.  Talbot  va.  Callaway,  Hard.  Rep.  35.  Quarles  vs.  Brown,  Rrid. 
36.    {Cited  by  the  Court.) 

[2]  A  trustee,  holding  the  legal  title,  may  maintain  ejectment,  even  af- 
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an  unsatisfied  term  outstanding  in  tiustees  will  bar  the  recovery  of  the 
heir  at  law,  even  though  he  claim  only  subject  to  the  charge,  (a) 
[  *33  ]  In  the  time  of  Lord  Mansfield^  *indepd,  the  Court  of  Eing^s 
Bench  seemed  inclined  to  adopt  a  different  principle,  and  to 
exercise  a  species  of  equitable  jurindiction  in  this  action.  Thus,  a 
mortgagee  was  permitted  to  maintain  ejectment  against  a  tenant,  claim- 
ing under  a  lease  granted  prior  to  the  mortgage,  provided  he  gave  no- 
tice to  the  tenant,  that  he  did  not  intend  to  disturb  the  possession,  but 
only  to  get  into  the  receipt  of  the  rents  and  profits  of  the  estate  ;(6)  the 
legal  estate  of  a  trustee  was  not  allow  ed  to  be  eet  up  against  the  cestui 
que  trust  ;{c)  and  a  reversioner  was  allowed  to  recover  his  reversionary 
interest,  subject  to  a  lease  and  immediate  right  ot  possession  in  an- 
other.(d)  These  cases,  however,  have  long  been  overruled,[l]  and  the 
clearness  and  certainty  of  the  principle  since  adopted  amply  compensate 
for  the  partial  inconvenience  it  may  at  times  occasion. 

(a)  Doe,  d  Hodion,  t.  Staple,  2  T.  R  6S4  r.  Staple,  2  T.  R.  6B4.    Doe,  d.  Gibbon,  r. 

(6)  Keeth,  d.  Wame,  t.  Hall,  Doog.  21.  Pott,  Dong  710,  721,  et  vide  Oatee,  d.  fVig. 

Mote  ▼.  Qallimore^  ]>OBg.  279.  B  N.  P.  96.  fall,  t.  Brydon,  Borr.  1885. 1901. 

(e)  Lade  t.  Holford,  B.  N.  P.  110.    8.  C  {d)  Per  Buller,  J.  in  Doe,  d  Brietow,  T. 

Barr.  1416.    S.  C.  BUc.  428    Doe,  d  Hodeon,  Pegge,  1  T  R.  759  (tn  noHe.) 


tet  the  trast  is  satisfied.     Although  a  cestui  que  trust,  after  the  trust  is  sat- 
^    isfied,  may  maiDtain  ejectment,  t had t  oes  not  deprive  the  trustee,  holding 
■   the  legal  title  of  his  right  to  maintain  such  an  action.     Hopkins^  ^c.  vs. 
Stephens  Sf  M  2  Randolph's  Rep.  422. 

Where  the  defendant  in  Ejectment,  has  only  an  eqnitable  title  to  hold 
real  estate  till  certain  monies  are  reimbursed,  the  plaintiif  is  entitled  to  re- 
cover if  such  monies  are  reimbursed  at  the  time  of  trial ;  but  if  the  defen- 
dant has  a  legal  title  of  that  description,  the  plaintiff  cannot  recover  unless 
the  monies  were  reimbursed  at  the  institution  of  the  ejectment.  Thomas 
vs.  Wright  (in  keror)  9  8erg.  ^  R.  Rep.  87. 

In  Pennsylvania  Ejectment  is  an  equitable  action  and  wherever 
Chancery  would  execute  a  trust,  or  decree  a  conveyance,  the  Courts  of 
this  State  with  the  instrumentality  of  a  Jury  will  direct  a  recovery  in  Eject- 
ment.    Peebles  vs.  Reading,  8  Serg.  Sf  R  Rep.  4«4. 

[1]  But  ID  the  case  of  the  Town  of  J^orth-Hempstead,  &c  vs.  The  Town 
of  Hempstead,  d&c.  \2  Wend.  Rep.  109.  134.)  it  was  recently  adjudged  by 
the  unanimous  decision  of  the  Court  for  the  Correction  of  Errors,  That 
Cestuys  que  TVust,  in  the  case  of  a  resulting  Trusty  may  maintain  or  defend 
Ejectment  for  the  lands  which  constitute  the  trust  property.  In  that  clise, 
Savage,  Ch.  L  delivering  the  Opinion  of  the  Court,  said,  '*  There  is  still 
'*  another  ground  on  which  the  title  in- the  town  may  be  sustained  It  is 
"  fairly  inferrible,  that  if  any  consideration  was  paid  in  the  first  instance, 
**  all  tbe  inhabitants  contributed  to  it.  The  grant  is  to  the  patentees  and 
"  their  associatesy  heirs,  successors  and  assigns.    If  the  patentees  were 
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The  claimant  must  alw)  have  a  right  to  the  posseBnon ;  that  ie  to  say,  \ 
he  must  have  a  right,  of  entry  upon  the  landj*  at  the  time  of  the  demise  in   * 
the  declaration.     And  whatever  takes  away  this  rieht  of  entry  or  pos-  "" 
session,  and  turns  the  same  into  a  rifcht  of  action,  will  aWo  deprive  the 
claimant. of  his  remedy  hy  ejectm«  nt.  although  the  legal  title  still  remains '  ' 
in  him.  l^But  if  he  be  entitled  to  the  possession  at  the  time  the  demise  is  ■*. 
laid,  it  wjll^be  sufficient,  wihough  such  right  of  possession  be  divested 
before  trial';^'for  the  action  of  ejectment  is  intended  to  give  the  party 
compensatTon  for  the  trespass,  as  well  as  to  enable  him  to  recover  pos- 
possession  of  the  land;  and  he  has  a  right  to  proceed  for  ^ 

*such  trespass,  although  his  right  to  the  possession  should     [  *34  ]  "" 
cease,  (c)  [I] 

The  origin  of  the  principle,  that  the  lessor  must  have  a  right  of  entry,    .. 
has  already  been  considered,(/*)  and  we  must  now  notice  the  several 
ways  by  which  this  right  of  entir  or  possession  may  be  destroyed.    The 
consideration  of  the  e£fects  of  fines  levied  with  proclamations,  and  of  the 


(e)  Doe,  d.   Onrndy,  t.  ChHU,  14  East,  488.  (/)  Vide  ante,  10. 


**  trustees,  and  the  cestuia  que  (rust  paid  the  coDsideration,  there  was  then 
'*  a  resulting  trust  in  their  favor ;  and  such  cesiuis  que  trust  have  been 
*^  considered  as  possessing  the  equitable  estate,  and  the  legal  also,  so  far 
*'  as  to  eaable  tbem  to  defend  or  maintain  an  action  of  Ejectment  for  lands 
"  thus  held  by  them.' 

A  cestwy  que  trust,  after  the  purposes  of  the  deed  have  been  satisfied, 
may  maintain  Ejectment,  upon  a  demise  in  bis  own  name,  although  the 
hffol  estate  is  still  in  the  trustee.  Hopkins  ^  Watson  vs.  Ward  and  Olherst 
6  Munford  Rep.  38. 

[1]  **  This  suit  was  brought  before  the  termination  of  the  life  estate ;  and 
'^  it  appears  by  the  plaintiff's  own  shewing,  not  only  that  his  estate  is  end- 
**  ed,  but  that  the  defendant  has  the  reversiouHry  interest  The  plaintiff, 
'*  then,  has  no  title  to  turn  the  defendant  out  of  possession  ;  but  be  has  a 
**  title  to  the  mesne  prnfits  and  costs  of  this  soit,  and  must,  therefore,  have 
<'  judgment  to  enable  him  to  recover  them.*'  {Per  Spencer.  Ch.  J.  deli* 
vering  the  Opinion  of  the  Court)  Jackson  ex  dem.  Henderson  vs.  DaveU"^ 
port^  18  Johns    Rep.  302. 

'*§  1.  If  the  right  or  title  of  the  plaintiff  in  ejectment  expire  afVer 
"  the  commencement  of  the  suit,  bnt  before  trial,  the  verdict  shall  be  re* 
'*  turned  according  to  the  fact,  and  judgment  shall  be  entered  that  he  re- 
'*  cover  his  damages  by  reason  of  the  withholding  of  the  premises  by  the 
^*  defendant,  to  be  assessed  ;  and  that  as  to  the  premises  claimed,  the  de- 
*'  fendant  go  thereof  without  day."  '*  Reinsed  Statutes"  of  NewYorft^ 
Part  3,  Chap.  6,  Tit,  1.  §  31.  (,VoL  2.  p.  308.) 
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right  of  entry,  ae  between  landlord  and  tenant,  for  condition  broken,  will 
be  reserved  for  the  two  following  chapters :  those  arts  only  are  here  to 
be  condidered,\which  take  away  the  right  of  entry  from  the.  claimant, 
V  but  leave  in  him,  notwithstanding,  the  right  of  property  or  of  action.  ^ 

In  this  point  of  view,  a  right  of  entry  may  be  destroyed  in  three  sev- 
eral ways.  First,  by  Discontinuance ;  segondly,  by  Descent ;  and, 
thirdly,  by  the  Statute  of  Limitations. 

I.  Br  DiscotrriNUAKCE. 

A  discontinuance  of  an  estate  signifies  such  an  alienation  made  or 
suffered,  by  any  person  seised  of  an  estate-tail,  [2]  or  tn  autre  drait^  in 
things  which  lie  in  livery,  as  takes  away  the  entry  of  the  person  entitled 
after  the  death  of  the  alienor. 

"  This  injury  happens  when  he  who  hath  an  estate-tail, 
[  *36  ]  roaketh  a  larger  estate  of  the  land  than  by  law  he  is  en-*titled 
to  do ;  in  which  case  the  estate  is  good,  so  far  as  his  power 
extends  who  made  it,  but  no  farther.  As  if  a  tenant  in  tail  makes  a  fe- 
offment in  fee  simple,  or  for  the  life  of  the  feoffee,  or  in  tail ;  all  which 
are  beyond  his  power  to  make,  for  that,  by  the  common  law,  extends  no 
farther  than  to  make  a  lease  for  his  own  hfe  :  here  the  entry  of  the  fe- 
offee is  lawful  during  the  life  of  his  feoffor;  but  if  he  retains  the  posses- 
sion after  the  death  of  his  feoffor,  it  is  an  injury,  which  is  termed  a  dis- 
continuance ;  the  ancient  legal  estate,  which  ought  to  have  survived  to 
the  heir  in  tail,  being  gone,  or  at  least  suspended,  and  lor  a  while  discon- 


[2]  An  act  of  the  Legislature  of  the  state  of  New-York,  passed  23d  Fe- 
bruary, lt86 ,  (9th  Sess.  Chap.  12.  1  R.  L.  52.)  abolished  all  estates  Uil, 
and  converted  them  into  estates  *'  in  fee  simple  absolute." 

The  "  Revised  Statutes"  Part  2,  Chap.  1.  Tit.  2.  §^3  &  4,  (Vol.  h  p. 
722.)  contain  the  like  provisions. 

'  "  ^  3.  All  estates  tail  are  abolished ;  and  every  estate  which  would  b« 
'*  adjudged  a  fee  tail,  according  to  the  law  of  this  state,  as  it  existed  pre- 
'<  vioos  to  the  twelAh  day  of  July,  one  thousand  seven  hundred  and  eigbty- 
"  two,  shall  hereafter  be  adjudged  a  fee  simple  ;  and  if  no  valid  remainder 
*'  be  limited  thereon,  shall  be  a  fee  simple  absolute." 

"  §  4.  Where  a  remainder  in  fee  shall  l>e  limited  upon  any  estate,  which 
*'  would  be  adjudged  a  fee  tail,  according  to  the  law  of  this  state,  as  it  ex- 
**  isted  previous  to  the  time  mentioned  in  the  last  section,  snch  remain- 
*'  der  shall  be  valid  as  a  contingent  iimitation  upon  a  fee,  and  shall  vest  in 
<'  possession,  on  the  death  of  the  first  taker,  without  isstie  living  at  the 
"time  of  such  death.*' 
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tinued.  For,  in  this  case,  on  the  deatli  of  ihc  alienors,  neither  the  heir 
in  tail,  nor  they  in  remainder  or  reversion,  expectant  on  the  deternoina- 
tion  of  the  estate-tail,  can  enter  on  and  possess  the  lands  so  alienated ; 
because,  the  original  entry  of  the  feoffee  being  lawful,  and  an  apparent 
right  of  possession  being  thereby  gained,  the  law  will  not  suffer  that 
right  to  be  overthrown  by  the  mere  act  or  entry  of  the  claimant.(g) 

By  the  common  law,  an  estate-tail  may  be  discontinued  five  ways  : 
first,  by  confirmation  with  warranty ;  secondly,  by  feoffment;  thirdly,  by 
fine  ;  fourthly,  by  common  recovery ;  fifthly,   by  release. 

Ab  estate-tail  cannot,  however,  be  discontinued,  except  where  he,  who 
makes  the  discontinuance,  waa  once  seised  by  force  of  the 
ID-tail,  that  is,  seised  of  the  freehold  and*  inheritance  of  the  [*36] 
estate  install,  and  not  of  a  r«naind(jr  or  reversion  expectant  up- 
on a  freehold.  (A)  Hence,  if  there  be  tenant  for  life,  the  remainder  in 
tail,  &c.  and  tenant  for  life,  and  he  in  the'remainder  in-tail  levy  a  fine, 
this  is  not  any  discontinuance  or  divesting  of  any  estate  in  remainder, 
but  each  of  them  passes  that  which  they  have  power  and  autliority  tu 
pas8.(t) 

So,  also,  to  make  a  discontinuance,  by  levying  a  fine,  it  is  necessaiy 
that  the  estate  should  pass  to  the  alienee  by  virtue  of  the  fine ;  ifj  there- 
fore, the  tenant  in  tall  first  alienate  his  estate,  by  modes  of  conveyance, 
which  transfer  only  the  possession,  and  not  the  right,  as  by  bargain  and 
sale,  lease  and  release,  &c.  and  the  grantee  is  seised  hy  virtue  of  such 
conveyance^  a  fine,  levied  afterwards  by  the  tenant  in  tail,  will  not  oper- 
ate as  a  discontinuance  of  the  estate-tail ;  but  theriglit  of  entry  will  re- 
main to  the  remainder-man,  or  reversioner  for  the  first  five  years  after 
his  title  accrues,  (j) 

But,  where  tenant  in  tail-male,  with  remainder  over  in  fee,  in  considera- 
tion of  a  marriage,  conveyed  liis  estate-tail  by  lease  and  release,  to  trus* 
tees,  and  their  heirs,  to  several  uses,  and,  in  the  release,  covenanted  to 
levy  a  fine  to  the  same  uses,  and  did,  after  his  marriage,  levy  a  fine,  in 
pursuance  of  bis  covenant,  it  was  held  that  this  fine  operated  as  a  dis- 
continuance of  the  estate ;  because,  the  lease,  release,  and  fine,  were  all 
but  one  assurance^  and  operated  as  such ;  for,  that  the  deeds  could  only 
be  considered  as  a  covenant  to  levy  ajine^  and  were  incomplete  till  the  fine 
was  levied,  so  that  the  estate-tail  passed  by  the  Cne.(/c) 

ig)  aBltuCoip.  171,  5.  (i)  Seifmovf'M  caiie.  10 Go.  OS, («). 

{hy  1  Iii«t  8«r, (»),  ttvUU  UjJt^P'  &tO,  669*.  (M)  Pot  d  Odiame,  r.  IV^itehe^  Borr. 

(t)l,Iait.302(,(6)  704. 
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{•  37  ]  *This  case  tvas  distinguished  from  Seymour'Sy  because,  inr 
that  case,  the  fine  was  not  levied  until  a  year  after  the  bargain 
and  sale  was  enrolled,  and  it  was  expressly  found  by  the  verdict,  that 
the  bargainee  entered,  and  was  seised  by  force  of  the  bargain  and  sale 
only  ;  so  that  the  bargain  and  sale  was  totally  unconnected  with  the  fine  ^ 
nor  did  it  appear  that  any  fine  was  intended  to  be  levied  at  the  time 
when  the  bargain  and  sale  was  executed. 

In  tlie  case  of  Moor  v.  Blakey  {I)  which  was  an  ejectment  tried  be- 
fore  the  late  Mr.  Justice  Goulds  the  title  of  the  lessor  of  the  plaintiff  was 
under  a  marriage  settlement,  by  which  certain  premises  were  settled  on 
the  husband  and  wife  for  their  lives,  and  the  life  of  the  survivor,  re- 
mainder to  trustees,  to  preserve  contingent  remainders,  remainder  (af- 
ter a  power  of  appointment  which  had  never  been  executed)  to  all  and 
every  the  children  of  the  marriage,  as  tenants  in  common  tn-foU,  with 
cross  remainders,  in  defiaiult  of  issue  of  any  child,  to  the  survivors  ithtailf 
with  the  remainder  to  th^  survivor  df  husband  and  wife,  in  fee*  Three 
daughters  were  the  issue  of  the  marriage ;  the  first  of  whom  died  with- 
out  issue,  the  second  married  the  lessor  of  the  plaintiS|  and  the  third 
married  the  defendant  JBIafce,  and  died  wiUumt  issue  ;  previous  to  her 
deadi,  however,  she  and  her  husband  had  levied  a  fine  with  proclama- 
tions of  her  moiety,  to  recover  which  the  ejectment  was  brought.  The 
counsel  for  the  defendant  proved  the  fine  levied  with  proclamations,  up- 
on which  the  plaintiff  was  nonsuited  :  the  learned  judge  declaring,  that, 
in  his  opinion,  the  levying  of  the  fine  had  discontinued  the  estate-tail,  ta- 
ken away  the  claimant's  right  of  entry,  and  driven  him  to  his  writ  of  for- 
medon. 

[*  38]  *^6y  the  common  law,  the  alienation  of  a  husband,  who  was 
seised  in  right  of  his  wife,  worked  a  discontinuance  of  her  estate ;  but 
now,  by  the  32  Hen.  VIII.  c.  38.  s.  6.  it  is  provided,  that  no  act  of  the 
husband  only  shall  woric  a  discontinuance  of^  or  prejudice,  the  inheri- 
tance or  freehold  of  the  wife .  but  that,  after  his  death,  she,  or  her  heirs, 
may  enter  on  the  lands  in  question ;  and,  therefore,  the  wife,  or  her 
heirs,  may  now,  in  such  cases,  support  ejectment.[1] 

(0  Run.  V^U  45: 

[1]  The  Revised  Laws  of  1813,  (^Laws  of  New-York^  Vol.  1,  p.  182.) 
contain  the  following  sections  : 

'<  IL  And  he  it  further  enacted^  That  no  fine,  feoffment  or  other  act 
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A  feoffment  by  husband  and  wife  is  within  this  statute ;  because,  in 

*'  suffered  or  doDe  by  the  husband  only  of  ao}  lands,  tenements  or  heredita* 
**  meats  being  the  inheritaoce  or  freehold  of  his  wife,  during  the  coverture 
^'  between  them,  shall  prejudice  the  said  wife  or  her  heirs,  or  such  as  shall 
*^  have  right  or  interest  to  the  same  upon  the  death  of  such  wife ;  but 
•<  they  may  respectively  enter  into  and  enjoy  the  same,  according  to  their 
^'  rights  and  titles  therein^  as  if  no  such  act  had  been  done  or  suffered." 

*'  III.  And  be  it  further  enacted,  That  if  the  husband  lose  by  default  the 
'<  land  which  was  the  right  of  the  wife,  the  wifeailer  the  death  of  her  bus* 
'*  band  may  have  a  writ  of  right  or  an  action  of  ejectment  to  recover  the 
<*  same,  and  the  judgment  by  default  shall  be  no  bar  to  such  action ;  and  if 
*'  any  tenant  in  dower,  tenant  by  the  curtesy  or  other  tenant  for  term  of 
*'  life  or  lives,  who  shall  be  impleaded,  make  default  or  give  up  the  lands 
'*  demanded,  and  judgment  be  given  upon  such  default  or  surrender,  the 
'*  heirs  or  person  to  whom  the  reversion  or  remainder  doth  appertain  afler 
"  the  death  of  such  tenants,  may  have  their  action  of  ejectment  to  recover 
*«  the  same  lands."     {Uth  Sess.  Chap,  169,  Vol.  1,  p.  182.) 

The  provisions  on  this  subject  made  by  the  "  Revised  Statutes/'  now 
the  Law  of  the  State,  will  be  Ibund  in  Part  2,  Chap.  1,  Tit.  2  §§  136,  142, 
143,  144  ^  146.  (FoL  1,  pp.  738,  739);  and  in  Part  3,  Chap.  6,  Tit.  7,  §§ 
5,  6  &  24    Vol.  2,  pp,  340.  343,)  in  these  Words : 

"§  136.  The  mode  of  conveying  lands  by  feoffment  with  livery  of  sebiuy 
<*  is  abolished.'' 

^*§  1^.  Deeds  of  bargain  and  sale,  and  of  lease  and  release,  may  con* 
**  tinue  to  be  used,  and  shall  be  deemed  grants ;  and  as  such,  shall  be  sub* 
'' ject  to  all  the  provisions  of  this  Chapter,  concerning  grants." 

*'^  143.  No  greater  estate  or  interest  shall  be  construed  to  pass  by  any 
^  grant  or  conveyance,  hereafter  executed,  than  the  grantor  himself  pes- 
'<  sessed  at  the  delivery  of  the  deed,  or  could  then  lawfully  convey,  except 
**  that  every  grant  shall  be  conclusive  as  against  the  grantor  and  his  heirs 
'^  claiming  from  him  by  de.scent." 

''§  144.  Every  grant  shall  also  be  conclusive  as  against  subsequent 
*' purchasers  from  such  grantor,  or  from  his  heirs  claiming  as  such,  except 
**  a  subsequent  purchaser,  in  good  faith  and  for  a  valuable  consideration, 
**  who  shall  acquire  a  superior  title  by  a  conveyance  that  shall  have  been 
"^  first  duly  recorded." 

"§  146.  A  conveyance  made  by  a  tenant  for  life  or  years  of  a  greater 
<<  estate  than  he  possessed  or  could  lawfully  convey,  shall  not  work  a  for- 
^  feitore  of  his  estate,  but  shall  pass  to  the  grantee  all  the  title,  estate  or 
*' interest y  which  such  tenant  could  lawfully  convey.''  (FoL  Ifpp-  738, 
&  739.) 

^*§  5.  If  the  husband  lose  by  default,  any  land  which  was  the  right  of 
"  his  wife,  the  wife,  aAer  the  death  of  her  husband,  may  have  an  action  of 
'*  ejectment  to  recover  the  same,  and  the  judgment  by  default  shall  be  no 
"  bar  to  such  action." 

"  ^  6.  All  recoveries  had  by  agreement  of  the  parties,  or  by  fraud, 
'^  against  any  tenant  for  life,  in  dower,  or  by  the  curtesy,  of  any  lands,  tene- 
«<  meats  or  hereditaments,  shall  be  void  against  all  persons  to  whom  any 
*'  reversiun  or  remainder  of  such  lands  may  appertain,  and  against  their 
''heirs,  unless  the  appearance  of  the  person  having  such  reversion  or  re» 
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•ubstance,  it  is  the  act  of    the  Imsband  only  ;[3J  but  a  fine  levied  by 
ibe  buebaDd  and  wife  10  not.(ni) 

(m)  I  Inst. 826,  (a)  Cronrntirt  WM%,2Co.rn,  (6> 


''mainder,  shall  hnvc  been  duly  entered  in  the  court  where  such  recovery 
*' shall  be  had  Bot  this  provtsioo  shall  not  extend  to  any  person  who  shall 
*'  recover  any  lands,  tenements  or  hereditaments  without  fraud,  by  reason 
•*ofany  former  right  or  title/' 

**§  T4.  All  writs  of  right,  writs  of  dower,  writs  of  entry  and  writs  of 
<*  assize,  all  fines  and  common  recoveries,  and  all  other  real  actions  known 
**  to  the  common  law,  not  enumcrnted  and  retaine«l  in  this  Chapter  ;  and 
"all  writs  and  other  process  heretofore  used  jn  real  actions,  which  are  not 
'' specially  retained  in  this  Chapter;  shall  be,  and  they  are  hereby  abol- 
"  ished."     (Vol  2, pp.  310,  3'13,) 

Acording  to  the  decision  of  the  Supreme  Court  in  the  case  oiJatk»an 
ex.  dent.  MCrea  vs.  Mancius  4-  Al.  (2  Wind.  Rep.  357.)  {\\e  effect  of  (he 
above  provisions  in  the  Revised  Latcs^  of  1813,  and  the  *'  Revised  Sta- 
futes^^*  respectively,  must  be  the  same,  although  somewhat  different  ii> 
terms  :  The  Court  J/eW,  That,  a  deed  by  a  tenant  by  the  curtesy,  atthoagb 
purporting  to  convey  a  fee,  passes  only  a  life  estate,  when  it  is  affirmative- 
ly shewn  that  tbe  grantor  had  only  an  estate  for  life,  and  when  the  form 
of  conveyance  used  by  him  carries  only  such  estate  as  he  bad.  Savaok^ 
Ch.  J.  in  delivering  the  Opinion  of  the  Court,  made  the  following  remarks : 

<<  Could  not,  theu,  a  tenant  by  the  curtesy  convey  in  fee  witlmut  hav-* 
*'  ing  an  estate  hi  fee  ?  The  parliament  of  Great  Britain  supposed  tbat  such 
'*  an  act  might  be  done,  and  guarded  against  it  by  statute  32  Henry  8,  eh. 
^*  28,  which  provision  was  re-enacted  in  this  state  at  an  early  day,  (l  JR.  L. 
^*  181,  2,  3  ;}  by  which  it  is  enacted,  that  no  fine,  feoffment  or  other  act 
''  of  the  husband  in  relation  to  the  freehold  or  inheritance  of  his  wife,  shall 
"  prejudice  such  wife  or  her  heirs.'^ 

*'  I  conclude,  therefore,  that  there  is  nothing  in  the  fact  of  McCrea's 
*•  conveying  a  fee,  to  shew  that  he  had  the  capacity  to  convey  such  an  es- 
*^  tate  when  it  is  shewn  that  he  had  only  an  estate  for  life,  and  when,  also,. 
*«  the  Sorm  of  conveyance  used  by  him  carried  only  such  estate  as  the 
*•  grantor  had." 

'^  Estates  for  life  arc  considered  at  common  law  as  strict  feuds,  and 
*^  are  forfeitable  for  certain  causes.  If  tenant  for  life,  incladiAg  tenant  by 
"  the  curtesy,  takes  upon  him  to  convey  a  greater  estate  than  be  has,; 
^'  in  such  a  manner  as  to  divest  the  estate  in  reversion  or  remainder, 
**  such  conveyance  will  operate  as  a  forfeiture  of  bis  estate  for  life,  and  the 
\*  reason  given  (a  very  singular  one  in  this  conntry,)  is  because  it  is  a  re-^ 
**  Qunciation  of  the  feudfil  connection  between  him  and  his  lord  (1  Cruise^ 
**  122, §36.  and  173,  §  31.  Co  Litt.  262,  a  Com.  Dig.  Forf.  a.  1.) 
'*  The  form  of  conveyance  for  this  purpose  must  be  such  as  to  divest  the 
*^  estate  of  the  reversioner  or  remainderman,  and  these  were  three  :  fcofi^ 
"  ment  with  livery  of  seisin,  fine,  and  common  recovery  ;  but  a  conveyance 
**  by  Tease  and  release,  or  bargain  and  sale,  is  no  forfeiture. 

f23  •*  It.  And  be  it  further  enacted,  That  no  estate  of  a  feme  covert, 
**  residing  in  this  state,  shall  pass  by  her  deed,  nor  shall  the  same  be  re- 
^  Cotded  f^ithout  a  iirevious  acknowledgment  taken  in  manner  aforesaid 
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When,  also,  tlic  husband  and  wife  are  jointly  seised  to  them  and  their 
hetfd)  or  the  heirs  of  their  two  bodies,  of  an  estate  made  during  the 

"  If  the  conveyance  in  this  case  was  by  feoffment,  the  injury  is  one  which 
'*  is  termed  a  discontinuance,  the  entry  of  the  feoffee  being  lawful  during 
**•  the  continaance  of  the  parlicaUr  estate,  but  by  his  contiDsiiince  in  posses- 
'*.sion  aAer  the  death  of  the  feoffor,  the  legal  estate  of  the  heir  was  gone 
"  or  at  least  suspended,  and  for  a  while  discontinued.  Wbeif  the  right  of 
*'  entry  is^thus  lost,  and  the  party  can  only  recover  by  action,  the  posses- 
**  siou  is  said  to  be  discontinued.  By  the  common  law,  the  alienation  of  a 
"  husband  who  was  seised  in  right  of  his  wife,  worked  a  discontinuance  of 
*'  the  wife's  estate,  till  the  statute  32  Hen.  8,  ch.  28,  provided  that  no  act 
^'  by,  the  husband  alone  should  work  a  discontinuance  of.  or  prejudice  the 
"  inheritance  or  freehold  of  the  wife.  (^Jacob's  Law.  D.  tit.  Discontinue 
*'  ance.) 

••  In  order  to  prove  a  forfeiture,  therefore,  in  the  conveyance  by  Mc- 
"  Crea,  it  should  have  been  shewn  to  have  been  a  feoffment  with  livery  of 
*'  seisin.  As  this  mode  of  conveyance  is  nearly  obsolete  in  England  and 
^*  Very  liltie  aised,  apd  the  morie  common  species  of  assurance  being  fease 
"  and  roleate  and  bargam  and  sate,  we  will  not  presume  that  a  feoffment 
*'  with  firery  was  executed  in  this  instance.  It  is  equally  probable  that 
**  oae  of  the  other  modes  of  conveyance  was  adopted,  which,  though  in 
**.  terms  purporting  to  convey  a  fee.  yet  in  reality  transfer  no  more  or  greats 
^  er  estate  than  the  grantor  had.  The  fact,  then,  of  a  forfeiture  is  not  sa. 
'*  tisfactorily  shewn.  But  suppose  the  conveyance  to  have  been  a  feoff- 
''  meot,'2.  Did  a  right  of  entry  accrue  1  and  was  the  heir  hound  to  enter  ? 
**  Littleton  says,  {sect.  594,)/'  If  a  man  be  seized  of  land  as  in  right  of  bis 
'^  wife,  and  thereof  enfeoff  another  and  dieth,  the  wife  may  not  enter,  but 
**  is  put  to  her  action,  the  which  is  called  cut  in  riui.'*  But  this  is  altered^ 
••  says  Coke,  since  our  author  wrote,  by  th(i  statute  32  Uen.  8,  bjLthe  pro» 
**  vision  of  which  statute,  the  wife  and  hur  heirs,  after  the  decease  of  her 
*•  husband,  may  enter  into  the  lands  or  tenements  of  the  wife,  notwith- 
**  standing  the  alienation  of  her  husband. 

*'  From  «7hat  has  already  been  said,  and  from  the  cases  referred  to,  it 
'*  would  seem  that  the  criterion  of  the  forfeiture  is  the  actually  divesting  of 
'*  the  estate  of  the  remainderman  or  reversioner — the  passing  an  estate 
**  which  tlie  grantor  has  no  right  to  pass ;  and  as  the  statute  has  interpos* 
**  ed  in  this  case  to  prevent  socb  an  effect  from  the  feoffment  of  the  bus- 
**  band,  I  think  it  follows  that  a  feoffment  in  sUch  case  by  the  husband  of 
''  bis  wife^s  estate  does  not  work  a  forfeiture."   (2  Wend.  Rep.  363  to  366.) 

'*  By  the  common  law,  a  bargain  and  sale  could  not  work  a  forfeiture  or 
**  discontinuance  of  the  estate ;  it  being  a  general  rule  that  no  alienation 
"  which  is  not  made  by  livery  of  seisin,  or  by  that  which  is  equivalent,  can 
*•  work  a  discontinuance."  (Per  Wilde,  J.  delivering  the  Opinion  of  the 
Court.)     Stevens  et  U^.  vs.  Winship  tt  Ux.  1  Pickering* s  Rep.  327. 

A  conveyance  in  fee,  by  a  tenant  by  the  curtesy,  although  acknowledged 
and  recorded,  is  not  a  forfeiture  of  his  estate.  jiPKee's  Lessee  vs.  Pfont^ 
3  Ihn.  Rep.  488  489. 

'*  and  made  by  her  on  a  private  examination,  apart  from  her  husband,  that 
'*  she  executed  audi  deed  freely  without  any  fear  or  compulsion  of  her 
^  bii9ban^  whiefa  shall  in  like  maaner  be  contained  in  the  certificate  of 
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coverture,  and  the  husband  makes  a  feoffment  in  fee,  and  dies,  the  wife 
may  enter  under  the  provisions  of  this  statute,  although  it  was  the  inheri' 
tanceof  them  both.(n) 

(fi)  1  Inst.  326,  (a).  Greenley's  ctte,  8  Co.  142,  (6) 

■    ■       ■  I         '  ■        ■  I.  II  .  ■  !■  I  -I    ■■!  II  .    I      ■    l|»l  , 

^'  such  ackq^wledgment,  to  be  endorsed  od  such  deed.  Bat  where  any 
^*  feme  covert  not  residing  in  this  state,  shall  join  with  her  husband  in  any 
'  '*  deed  or  conveyance,  of  or  relating  to  any  lands  or  real  estate  situated 
"  within  this  state,  she  shall  (hereby  be  barred  of  and  from  all  claim  of 
<(  dower,  and  all  other  right  and  title  therein,  in  like  manner  as  if  she  were 
'*  sole,  and  the  acknowledgment  or  proof  of  such  deed,  conveyance  or 
^'  writing  may  be  {he  same  as  if  she  were  sole,  and  shall  entitle  such  deed, 
"  conveyance  or  writing  to  be  recorded  as  aforesaid.^'  (36th  Sess.  Chap, 
97,  %  2.  1  R.  L.  [of  NetD'York,  1813.]  p.p.  369.  370,) 

The  **  Revised  Statute^;'  Eart  2,  Chap.  3.  §§  10&  11,  (Vol  l,p.  768.) 
enact  as  follows  « 

^*§  10.  The  acknowledgment  of  a  married  woman  residing  within  this 
<^  state,  to  a  ct^-nveyance  purporting  to  be  executed  by  her,  shall  not  be 
<^  taken,  unless  in  addition  to  the  requisites  contained  in  the  preceding  sec- 
<^  tion,  she  acknowledge,  on  a  private  examination,  apart  from  her  hus- 
^*  band,  that  she  executed  such  conveyance,  freely,  and  without  any  fear 
*'  or  compulsion  of  her  husband  ;  nor  shall  any  estate  of  any  such  married 
^'  woman,  pass,  by  any  conveyance  not  so  acknowledged." 

^'^  11.  When  any  married  woman,  not  residing  in  this  state,  shall  join 
^*  with  her  husband,  io  any  conveyance  of  any  real  estate,  situated  within 
*'  this  state,  the  conveyance  shall  have  the  same  effect  as  if  she  were  sole  ; 
^'  and  the  acknowledgment  or  proof,  of  the  execution  of  such  conveyance 
'*  by  her,  may  be  the  same  as  if  she  were  sole." 

Whore  a  wife  joins  with  her  husband  in  the  execution  of  a  decd^of  her 
own  lands,  but  does  not  acknowledge  the  deed  before  a  magistrate,  accord- 
ing to  the  statute,  her  right  is  not  devested.  Jackson  ex  dem.  Carson  fy 
M  vs.  Cairnes  8f  AL  20  Johns.  Rep.  301.  Jackson  ex  dem.  8insaba«gh  ^ 
AL  vs.  Sears f  10  Johns.  Rep.  435. 

A  deed  executed  by'a  Feme  Covert  is  not  binding  upon  her,  until  acknow- 
ledged, and  her  subsequent  ackowledgment  does  not  relate  back  to  the  time  . 
of  the  acknowledgment  of  the  deed.  So,  where  a  husband  and  wife  execute 
a  deed  for  land  of  the  wife,  but  which  she  does  not  then  acknowledge,  and 
the  husband  and  wife  afterwards  execute  another  deed  of  the  same  land, 
which  is  acknowledged  by  the  wife,  and  the  wife  then  acknowledges  the 
first  deed,  the  title  to  the  land  is  vested  in  the  grantee  in  the  second  deed. 
Jackson  ex  dem.  Stevens  vs.  Stevens^  16  Johns,  liep,  1 10. 

The  certificate  of  the  acknowledgment  of  a  deed  by  a  married  woman, 

for  the  conveyance  of  her  lands,  under  the  act  of  the  24th  February,  1770, 

^      [Laws  of  Pennsylvania,  Chap.  616,  §  2,  Vol   1.  of  DaUas\Ed.  p,  636.] 

\    /     ought  to  stato  substantially,  that  she  was  separately  examined,  that  she 

\|      had  a  knowledge  of  the  nature  and  consequences  of  the  act  she  was  about 

\     to  perform,  and  that  her  will  in  the  performance  of  it  was  free.     Therefore 

a  certificate  merely  stating,  that  she  was  of  full  age,  and  separately  and 

apart  examined,  and  the  contents  of  the  deed  made  known  to  her,  without 

mentioning  that  she  voluntarily  consented  to  the  execution  of  it,  is  inanf* 
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By  the  the  statute  of  11  Hen.  Vllt  c.  20.  it  is  also  provided, 
*that  **  if  a  woman  has  any  estate-tail  jointly  with  lier  husband,  [*  89  ] 
or  only  to  herself,  or  to  her  use,  in  any  lands  or  hereditaments 
of  the  inheritance  or  purchase  of  her  liusband,  or  given  to  the  husband 
and  wife  in  tail,  by  any  of  the  ancestors  of  the  husband,  or  by  any  other 
person  seised  to  the  use  of  the  husband,  or  his  ancestors,  and  shall 
hereafter,  being  sole,  or  with  any  other  after-taken  husbsfid,  discon- 
tinue,  &C.  the  same,  every  such  discontinuance  shaU  be  void,  and  it 
shall  be  lawful  for  every  person  to  whom  the  interest  title,  or  inherit 
tance,  after  the  decease  of  the  said  woman,  should  appertain,  to  en* 
ter,''  &c. 

This  statute  is,  for  the  most  part,  confined  to  conveyances  b^the  bus* 
band,  or  his  ancestor,  for  the  advancement  of  the  wife.(b)  Hence,  if 
land  be  settled  by  the  ancestor  of  the  wife,  in  consideration  of  the  maP'* 
riage,  it  is  not  within  this  act ;  for  it  shall  be  intended  that  the  advance- 
ment of  the  wife,  was  the  principal  cause  of  the  gift.(p)  But,  where  the 
conveyance  is  by  a  stranger,  in  consideration  of  the  wife's  fortune  paid 
by  ner  father  to  the  vendor,  and  other  money  paid  by  the  husband,  it  is 
within  the  act.  (9)     So,  if  the  conveyance  be  by  the  husband,  or  his  an* 

(o)  FnUr  ▼.  Pitfall,  Cfo.  Ettz.  2.  S.  C.  (p>  KvnoiUm  ▼.  Ll<^,  Cro.  J«e.  S2I. 

1  LcoD.  an.  iq)  Ptggot  F.  Paitner,  Moore,  260. 

ficient.  Evans  vs.  The  Comfnontoealth,  (in  BRaoR.)  4  Serg.  Sf  jR.  Rep, 
272.  ^  Vide  Watson  vs.  Bailey^  1  Binn.  Rejp.  470.  Thompson  vs.  Mor- 
row,  5  Serg.  ^  R.  Rep.  289. 

But  if  the  directions  of  the  law  ore  substantially  complied  with,  it  is  not 
necessary  that  the  prescribed  form  should  be  strictly  pursued.  liPIntire 
vs.  Wardj  5  Binn,  Rep.  301.  Shatter^  Al  Admra.  vs.  Brand,  6  Binn. 
Rep.  435. 

Querf.  Whether  it  is  necessary  that  it  should  appear  on  the  face  of  the 
certificate  that  the  contents  of  the  deed  were  made  known  to  the  wife. 
Aflntire  vs.  Ward,  6  Binn.  Rep.  296.  301. 

Baron  and  feme  have  issue,  and  mortgage  the  lands  of  the  feme,  with- 
out acknowledging  the  same  :  the  lands  of  the  feme  are  bound  only  during 
the  life  of  the  husband.     James  vs.  Lyon,  3  Yates'  Rep,  471. 

Parol  declarations  of  the  wife  that  she  executed  the  deed  voluntarily, 
and  if  it  was  not  sufficient,  would  execute  and  acknowledge  it  again,  or  do 
any  other  act  to  make  the  deed  good,  are  inadmissible  in  evidence.  Les' 
see  of  Watson  ^  Wife  vs.  BaUy  Sf  AL  1  Binn.  fiep.  470. 

*'  A  Feme  Covert ,  can't  pass  her  legal  title  without  a  deed,  accompanied 
**  by  privy  examination,  to  evince  that  she  does  not  do  it  under  her  bus-  • 
<(  band's  influence.  And  I  presume  a  court  of  equity  would  require  some 
**  equivalent  testimony  of  her  freedom  of  mind  in  parting  with  her  equita- 
*•  ble  title.''  (Pendleton.  Presidbnt,  delivering  the  Resolution  of  the 
Cotarti)  Conntz  vs.  Geiger,  1  CalVs  Rep.  167, 
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cestor,  in  condideration  of  caarriage^  although  it  be  j<Hned  irith  a  money 
cODsideration,  yet  it  id  within  the  8tatute.(r)  But  no  estate  is  within 
the  meaning  of  this  statute,  unless  it  be  for  the  jointure  of  tlie  wife. 
Hence,  although  an  estate  devised  by  the  Imsband  to  the  wife  in  tail, 
with  remainder  over  to  a  stranger  in  fee,  be  within  the  words,  yet  it  19 
not  ivithin  the  meaning  of  the  statute;  for  it  shall  Bot  be  intended  to  be 

for  a  jointure,  where  no  inheritance  is  reserved  to  the  hus* 
[*  40]  band  or  his  heirs,  and  the  meaning  of  the  sta-'^tute  is,  that 

the  wife  shall  not  prevent  the  lands  descending  to  the  heirs  of 
the  husband.  (<) 

If  the  issue  in  special-tail,  with  reversion  in  fee  expectant,  levy  a 
fine,  and  afterwards  his  mother,  being  tenant  iu  tail  within  this  act, 
make  a  lease  for  three  lives  (not  warranted  by  the  statute  32  Hen.  VIH. 
c.  28.)  living  the  issue;  the  conusee  may  enter. (I)  But  if  the  rever« 
sion  in  fee  had  been  in  another,  the  conusee  could  not  enter,  because  be 
would  have  nothing  but  by  estoppel ;  nor  the  heir,  because  he  bad  con* 
eluded  himseU* by  the  fine;(ti)  nor  the  issue.(t) 

Formerly  an  alienation  made  by  a  sole  corporation,  as  a  bishop,  or  a 
dean,  without  the  consent  of  the  chapter,  was  a  discontinuance ;  but 
since  the  disabling  statutes, (to)  which  declare  such  alienations  absolute- 
ly void,  abinitiOy  no  discontinuance  can  by  such  means  be  ef&cted.(a;) 

3.  Br  Descent. (2/)[l] 

<r)  KUhnan  t.  Utonuon,  Cro.  Jao.  474.  cao  be  uoir  so  applied,  n  to  praveiit  a  elva- 

(•)  F9$ier  w.  PitfaUy  Cro.  £Uz.  3.  S.  C.  1  ant  from  majataioia|(  ejactaant,  aa,  from  Uia 

Leoa.  261.  principles  of  disaeisio  at  elcotion,  ha  aoay  al« 

(0  Brown* s  ease,  3  Co.  50,  (6)  irajs  lay  his  demise  in  the  time  of  Cha  anoei* 

(u>  Ward  r.  WaUhew,  Cro.  Jac*  178.  (or,  and  eleet  not  to  be  diaaeisaed;  but  a  gen* 

(o)  Lincoln  Coll,  case,  8  Co.  61,'  (a),  eral  acconat  of  the  doctrine  of  deaoant  cast  ia 

(10)  1  Eliz.  c.  19.    13  EUz.  c.  10.  giFen  here,  in  order  to  render  thia  pari  of  the 

(2)  F.  N.  B.  194.  subject  complete.    Vide  Ta^or^  d.  Aikint  , 
[y]  It  Is  scarcely  possible  to  suggest  a  '    y.  Horde^  (Bnrr.  GO.)  where  the  hiatoiy  and 

case,  in  which  the  doctrine  of  descent  cast 


[t]  Where  the  first  possessor  died,  and  a  descent  was  cast,  and  the  infant 
heirs  were  driiren  from  the  actual  possession  by  n  public  enemy,  the  posses* 
sion  was  considered,  by  the  equity  of  ih&  jus  potilimmi^  as  revested  in  tfaa 
heirs  on  the  removal  of  the  hostile  force.  sSmiih  ex  dem.  Teller  vs.  L^r^ 
illardj  10  Johm.  Rep.  338. 

Where  a  person  dies  possessed  of  land,  it  is  pri/na  facte  evidence  of  title 
in  bis  heirs  by  descent.  8mith  ex  denu  Teller  vs.  Lorillard,  10  Johns. 
jRep.  356 

''It  has  been  decided  in  our  CourtSi  that  to  constitute  a  Disseisio,  upon 


Digiti 


zed  by  Google 


CHAP.  III.]  ACTION  PF   EJECTMENT.  40 

^'  Descents^  which  lake  avray  entrie^  are,  when  any  one,  seised  by 

priocipleg  of  Um  ^octriae  of  4eie«iit  cast  are  i      Vide  aUo  William,  d.  HughM,  t.  T^omof . 
—  ably  iairesUgated  by  Lord  MwMfUld,        (12  Ea«t.l^.[2] 


<*  which  a  descent  may  be  cast,  it  must  be  commenced  by  wrong,  andjfoan- 
*^  ded  OB  an  ouster  of  the  trae  owner.  There  mast  be  a  Disseisin  in  fact.'' 
Dot  ex  dtm.  Arden  Sf  AL  vs.  Thompson^  6  Cow.  Rep.  374.  6  Johns.  Rfip. 
216.     7  Wheat  Rep.  107, 

"The  Law  will  never  construe  a  possession  tortious  unless  from  ofeces-/ 
*'  94ty.    Oo  the  other  band,  it  will  consider  every  possession  lawful,  the/ 
'^cemmeBoement  aad  continuance  of  which,  is  not  proved  to  be  wroBgful.'| 
Ruiard  vs.  Williams.^  AU  7  Wheat.  Rep   107 — {Per  Story,  J.  delivering 
the  Opinion  of  the  Court)  Sed  Vide,  Den  ex  dem,  Clark  vs.  Lane,  1  Penn\ 
B$p,  417,  Contra,  (ut  semble.) 

There  cannot  be  an  actual  Ouster  of  n  Reversion.  Doe  ex  dem.  Tr»> 
coU  vs.  EUioU  1  Barnm,  fy  Aid.  Rep.  86. 

In  an  Ejectment,  the  plaintiff  must  shew,  and  it  is  sufficient  if  he  does 
shew,- a  right  of  entry,  or  in  other  word?,  a  right  of  possession.  If  he 
prove  20  years  possession,  or  the  seisin  of  bis  ancestor,  and  a  descent  cast,  ■ 
it  is  sufficient  prima /a«t>,  an«l  unless  defendant  shew  a  better  right  the 
plaintiff  must  succeed.  Ifylton's  Lessee  vs.  Brown,  I  Wash.  Circ.  Ct 
Sep.  204. 

The  Doctrine  of  "  Descent  cast"  is  abrogated  by  the  "  Revised  Statutes'' 
of  NeuhTork,  Part  3,  Chap.  4,  Tit.  2.  §16,  {Vol.  2, p.  296.) 

"  §  16.  The  right  of  any  person,  to  the  possession  of  any  real  estate, 
'*  shall  not  be  impaired  or  affected,  by  a  descent  being  cast  in  consequence 
^  of  the  death  of  any  person  in 'possession  of  such  estate." 

In  the  case  of  Lessee  of  Rugge  vs.  Ellis  (l  Bay's  Rep.  1 1  \.)  Waties, 
3.^  delivering  the  Opinion  of  the  Court,  said  ;  '*This  action  [Ejcclment'} 
**  has  been  allowed  in  this  country,  even  where  the  right  of  entry  has  been 
''  tolled  by  descent  cast.  It  ought  to  be  so — the  rigid  forms  of  ancient 
**  real  actions  have  long  since  been  mouldering  away,  and  giving  place  to 
'*  others,  more  liberal  and  better  calculated  to  iinswer  the  ends  of  justice.^ 

[23  **  The  distinction  between  a  disseisin  by  election,  as  contradistinguish** 
**  cd  from  a  disseisin  in  fact,  was  taken  for  the  benefit  of  the  owner  of  the 
'Wand,  and  to  extend  to  him  the  easy  and  desirable  remedy  by  assize,  in* 
"stead  of  the  more  tedious  remedy  by  a  writ  of  entry.  Whenever  an  act 
<^is  done  which  of  itself  works  an  actual  disseisin,  it  is  still  taken  to  be  an 
**  actual  disseisin,  as  if  a  tenant  for  years,  or  at  will,  should  enfeoff  in  fee. 
**  On  the'  other  hand,  those  acts  which  are  susceptible  of  being  made  dis« 
^'seisins  by  election  are  no  disseisins  till  the  election  of  the  party  makes 
'*  them  80,  as  if  a  tenant  at  will,  instead  of  making  a  feoffinent  in  fee, 
**  should  only  make  a  lease  for  years."  Jackson  ex  dem.  Van  Alen  vs.  Ra* 
gersy  I  Johns.  Cos.  36,  37.     (Per  K»»t,  J.)  Ond.  43. 

^*  Making  a  devise  has  been  deemed  an  intimation  of  an  election  not  to 
'*  be  disseised.  (Pottsly  vg.  Blackman,  Palm.  206.  Cro.  Jac.  660,^'^— I 
Jahn^.  Cos.  37,  44.     2  Caines'  Cos.  Er.  316.  . 

*^The  conveyance  in  fee  of  the  tenant  was  a  disseisin  of  the  landlord, 
*'or  not,  at  bis  election.  For  the  sake  of  his  remedy,  he  had  a  rig^t  to  con* 
"  sider  the  grantee  a  disseisor.    Sat  be  cannot  constitute  himrteit  a  4i^sei- 
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any  means  wkatsoever'orthe  inheritance  of  a  corporeal  here- 
[  *41  ]     ditament,  dies,  whereby  the  same  descends  *to  his  heir  :  in 

this  case,  however  feeble  the  right  of  tlie  ancestor  might  be, 
the  entry  of  any  other  person  who  claims  title  to  the  freehold  is  taken 

"  8or  in  spite  of  his  landlord."     Jackson  ex  denu  Van  Schaick  4*  AL  vs. 
Davisj  6  Cow,  Rep.  134. — (  Per  Sutherland,  J.  deUvtrtng  the  ()pini9n  of 

the  Court) 

**  It  has  also  l>eeD  argned  at  the  bar,  that  a  person  who  commits  a  dtsset- 
**  sin  cannot  qualify  his  own  wrong,  but  must  be  considered  as  a  disseisor 
"  in  fee.  This  is  generally  trne  ;  but  it  b  a  rule  introduced  for  the  beoe- 
**  fit  of  the  disseisee,  for  the  sake  of  electing  his  remedy.  For  if  a  man 
*'  enter  into  possession,  under  a  supposition  of  a  lawful  limited  right,  as  un- 
''der  a  lease,  which  turns  out  to  be  void,  or  as  a  special  occapaDf^  where 
'*  he  IS  ttot  entitled  so  to  claim,  if  he  be  a  disseisor  at  all,  it  is  only  at  the 
"  election  of  the  disseisee.  (Cam.  Dig.  Seiain.  jP.  2  4^  F.  3.  1  RoU,  Abrid. 
*'662. 1  46.  Id.  661.  /.  45.^  There  is  nothing  in  the  law  which  prevents 
*<  the  disseisee  from  considering  such  a  person  a  mere  trespasser,  at  his 
^*  election ;  or  which  makes  such  an  entry,  under  a  mistake  for  a  limited  ea- 
'*  tate,  a  disseisin  in  fee  absolutely,  and,  at  all  events,  so  that  a  descent  cast 
'^wooldtoU  the  entry  of  the  disseisee."  Ricard  \s.WiUiam»^  7  Wheat* 
Rep,  107,  (Per  Story,  J.  delivering  the  Opinion  of  the  Court.) — ^  Vidct 
Proprietors  of  Kenneheck  Purchase  vs.  CalL  1  Mass.  Rep.  488.  William^ 
Lessee  of  Hughes  Sf  CTz.  vs.  Thomas^  12  East  Rep.  152. 

'<  Where  there  has  been  an  actual  disseisin,  the  disseisee  cannot  elect  to  con-/ 
sider  himself  as  no^  disseised.    Davis  ^  Ux.  vs.  Martin^  3  Munf.  Rep,  285«. 

In  the  case  of  Prsicott  Sf  Ai  vs.  Nevlrs  Sf  AL  (\  Mason's  Rep.  326, 
3i9,)ETosiY^  J.  delivering  the  Opinion  of  the  Court,  said;  '* There  is  a 
"distinction  between  disseisins,  which  are  in  wite  of  the  owner,  and  dis« 
^^  seisins  at  his  election.  But  the  distinction  often  turns  upon  other  princi- 
"  pies  than  those  which  have  been  stated.  The  owner  cannot  elect  tocon- 
"  sider  himself  disseised,  where  the  act  is  not  of  such  a  nature  as,  in  law, 
'^affords  a  presumption  of  a  disseisin.  But  where  an  act  is  done,' which  is 
'*  equivocal,  and  may  be  either  a  trespass  or  disseisin,  according  to  the  in- 
*'  tent,  there  the  law  will  not  permit  the  wrongdoer  to  qualify  his  own 
'*  wrong,  and  explain  it  to  be  a  mere  trespass,  unless  the  ownef  elects  so 
''to  consider  it." 

In  the  case  of  Varick  ^  Al.  vs.  Jackson  ex  dem.  Eden  if  Ah  in  error, 
(2  Wend,  Rep.  166.)  Walworth,  Chancellor,  who  delivered  the  unani^ 
mous  Opinion  of  the  09urt,  said ;  '*  But  the  principal  question  in  this  cause 
•«  is  as  to  the  validity  of  the  devise  of  Medcef  Eden  the  younger.  Two 
<«  kinds  of  disseisin  are  mentioned  in  the  English  law  books.  The  one  waa 
<<  a  disseisin  in  fact,  which  actually  changed  and  divested  the  seisin  of  the 
<<  original  owner  of  the  freehold,  abd  deprived  him  of  all  right  in  relation 
^Uhereto,  except  the  mere  right  of  entry  and  of  property ;  and  which,  uo* 
«« der  certain  circumstances,  was  still  further  reduced  to  a  mere  right  of  ac* 
*<  tion,  the  right  of  entry  being  lost." 

**  By  this  species  of  disseisin  the  wrong  doer  acquired  a  fee  simple,  aoA 
**  the  actual  seisin  of  the  property,  together  with  nearly  all  the  rights  of 
'^  the  real  owner ;  and  all  estates  depending  on  the  original  seisitt  were  di- 
'^  tested  or  displaced.    The  other  kind  of  disseisin  was  called  disseisib  by 
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•way ;  nad  he  cannot  recover  possession  against  the  heir  by  this  sum- 
tnary  method,  but  is  driven  to  his  action  to  gain  a  legal  seisin  of  the 
estate.  And  this,  first,  because  the  heir  comes  to  the  estate  by  act  of 
law,  and  not  by  bis  own  act ;  the  law,  therefore,  protects  his  title,  and 
wiH  not  suffier  his  possession  to  be  divested,  till  the  claimant  hath  prov« 
ed  a  better  right.  Secondly,  because  the  heir  may  not  suddenly  know 
the  true  state  of  his  title;  and,  therefore,  the  law,  which  is  ever  indulg- 
ent to  heirs,  takes  away  the  entry  of  such  claimant  as  neglected  to  en- 
ter on  the  ancestor,  who  was  well  able  to  defend  his  tide ;  and  leaves  the 

'^electioo,  becaasetbe  ofrner  might  elect  to  consider  himself  disseised  for 
'*  the  sake  of  the  remedy  by  action  of  novel  disseitin^  but  if  he  did  not 
'*  elect  to  consider  himself  disseised,  the  freehold  was  not  divested,  but 
'^slitl  continued  in  him.     {Blendcn  vs.  Baugh^  Cro.  Car.  302.) 

<*  Bisseisin  in  fact  and  difiseisin  by  election  have  been  so  frequently  con- 
^' founded,  that,  in  examining  the  dicta  of  judges,  it  is  sometimes  difficult 
<*  to  understand  to  which  species  of  disseisin  they  allude,  without  refering 
^particularly  to  the  facta  of  the  case  which  they  had  under  consideration 
'*  at  the  time  such  dicta  were  delivered.  But  by  a  careful  examination  of 
**  the  authorities,  it  will  be  found  that  there  could  be  no  disseisin  in  fact,  ex- 
*'  cept  by  the  wrongful  entry  of  a  person  claiming  the  freehold,  and  an  ac- 
'^tual  ouster  or  expulsion  of  the  true  owner,  or  by  some  other  act  which 
'*  was  tantamount ;  such  as  a  common  law  conveyance,  with  livery  of  sei- 
^'  sin,  by  a  person  actually  seised  of  an  estate  of  freehold  in  the  premises; 
"or  some  one  lawfully  in  possession  representing  the  freeholder,  (\  Instit. 
**  330,  Cnote  1 ;)  or  by  a  common  recovery,  in  which  there  was  a  jndg- 
**  ment  for  the  freehold,  and  an  actual  delivery  of  seisin  by  the  execution, 
**  or  by  levying  a  fine,  which  is  an  acknowledgment  of  a  feoffment  of  re- 
•*cord.  (Z  BL  Com.  348.  Co.  Litt.  330,  C.  note  1.  Doe  vs.  Thompson, 
•*  6  Coteen*s  Rep.  371.     Smith  vs.  Burtis,  6  Johns,  Rep.  197.^ 

**  In  this  case  there  was  no  expulsion  of  the  tenant  of  the  freehold,  and 
«<  Medcef  Eden  the  younger  did  no  act  which  could  possibly  be  construed 
''into  an  election  to  consider  himself  disseised.  When  Boyd  took  posses- 
''  sion  of  the  premises  in  1805,  it  was  during  the  life  of  Joseph  Eden,  and 
''  of  course  before  the  happening  of  the  contingency  which  afterwards  di« 
'*  vested  the  estate  acquired  under  the  conveyances  of  the  first  of  Septem- 
'*  ber,  1804,  and  the  first  of  May,  1805.  By  those  conveyances  Boyd  acquir- 
''  ed  all  the  right  of  Joseph  Eden,  which  was  an  estate  in  fee,  subject,  how- 
'*  ever,  to  be  defeated  by  the  death  of  Joseph  without  issue,  during  the 
"life-tioie  of  Medcefl  His  entry,  therefore,  was  congeabler  and  diveated 
''no  estate.  None  of  the  conveyances  executed  during  the  Hfe  of  Joseph 
''Eden  were  common  law  conveyances,  with  livery  of  seisin,  and  of  course 
"divested  no  rights  but  those  .of  the  grantors.  By  the  death  of  Joseph 
''Eden  in  1813,  the  title  vested  in  Medcef;  and  the  holding  over  of  the 
"  person  in  possession,  after  the  termination  of  iiis  estate  to  the  ptemisea, 
"  could  not  be  a  disseisin  of  the  rightful  owner.  After  that  time,  the  rights 
"of  the  parties  were  not  altered  previous  to  the  death  of  Medcef  Eden. 
"  Tbere  was  then  nothing  to  prevent  the  operation  of  his  will,  unless  the 
"  bare  holdiog  over  of  a  tenai|j|r.  for<Kfe,  aAer  the  determination  of  his  es* 
"  iuttj  and  claiming  the  fee,  caiilHvothat  effect." 
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claimant  only  the  remedy  of  an  action  against  the  heir.  Thirdly,  tliis 
was  admirabfy  adapted  to  the  military  spirit  of  the  feudal  tenures,  and 
fended  to  make  the  feudatory  bold  in  war;  since  his  children  could  not, 
by  any  mere  entry  of  another,  be  dispossessed  of  the  lands  whereof  he 
died  seised.  And,  lastly,  it  is  a^eeable  to  the  dictates  of  reason,  and 
general  principles <)flaw."(r) 

This  doctrine  of  descent  cast  does  not  apply,  if  the  claimant  be  unr 
der  any  legal  disabilities  during  the  life  of  the  ancestor,  either  of  infancy, 
coverture,  imprisonment,  insanity,  or  being  out  of  the  realm ;  because,  in 
an  th^e  cases  there  is  no  neglect  or  laches  in  (he  claimant,  and,  there* 
fofej  no  descent  shall  bar  or  take  away  his  entry.(a)  Nor  does  it  affect 
copyhold,  or  customary  estates,  where  the  freehold  is  in  the  lord  ;(fe) 
nor  cases  where  the  party  has  not  any  remedy  but  by  entry,  as  a  de«- 
▼isce.(€) 

[  *42  }        *The  right  of  entry  may  be  tolled,  or  taken  away,  by  a  de* 
scent  cast,  in  cases  of  abatement,  iofrusion,  and  disseisin.  [1} 

(z)  Z  BDC.  Com.  176,  (6)  Ihe,  d.  Cfooft  r.  Xkamen,  7  Eut,  299, 

(a)  Litt.  1. 3.  c.  6.  (c>  Co.  Litt  240,  (6). 

'  Disseisin  is  an  estate  gained  by  wrong  and  injury ;  and  therein  it 
»from  dispossession  which  may  be  by  right  or  wrong.  This  is  the  ani- 
^<  form  language  of  the  best  authorities  from  the  time  of  Littleton,  (Lift.  5. 
*'  279.  Co.  Litt  3  6.  18  ft.  153  6.  181  a.  Cro.  Jac.  685.  1  Salk,  US  «. 
'*  S.  1  Burr.  109.";  Per  Kent,  Ch.  J.  delivering  ihe  Opinion  of  the, 
Court  in  Smith  ex  dem.  Teller  ^  AL  vs.  Burtis  ^  AL  6  Johns  Rep.  217. 
Doe  ex  dem.  Arden  i'  Al  vs.  Thompson^  5  Cow.  Rep,  374. 

If  A.  be  tenant  of  the  freehold,  and  B-  toriiously  enter  upon,  and  turn 
the  sub-tenant  of  A.  out  of  possession,  claiming  the  land  as  his  absolute. 
Property;  and  he,  or  those  claiming  under  him,  continue  to  hold  the  same^ 
by  actual  adverse  Possession^  until  the  death  of  A.^  this  is  ao  actual  Dis^ 
seisin  of  A, — Davis  ^  Kc.  vs.  Martin,  3  Munf.  Rep.  285- 

Where  one  had  driven  piles  in  the  ground  which  was  covered  by  a  MHU 
pond  belonging  to  another,  and  had  erected  and  maintained  buildings  on 
tbo  said  piles  for  sixty  years,  the  water  flowing  between  the  piles,  it  was 
held  to  constitute  a  Disseizin  of  the  Owner  of  the  Mill-pond,  and  he  was 
barred  of  hia  right  to  the  land  so  occupied. — Boston  Mill  Corporation  vs. 
Bvifinch,  6  Mass.  Rsp.  229. 

If  a  man  enters  upon  land  under  a  Deed  duly  registered,  though  from 
one  having  no  legal  title  to  the  land,  and  has  a  visible  possession,  occupan- 
cy, and  improvement  of  only  a. part  of  it,  such  occupation  and  improve- 
ment, unless  controlled  by  other  facts,  Is  a  disseisin  of  the  true  owner,  as  to 
the  whole  tract;  because  the  extent  and  nature  of  bis  claim  ouiy  be  known; 
by  inspection  of  the  public  Registry;  for  the  6th  Section  o^  the  Act  of 
Liinitation^  of  Maine>  Ch.  2.  was  enacted  to  abolish  the  distinclioii  existisg 
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*By  the  common  law,  if  an  abator,  or  intruder,  or  disseisor,     [  *4S  ] 
died  in  psaceable  possession,  the  descent  to  the  heir  gave  to 


between  a  possession  ander  a  Deed  recorded^  or  a  possession  wilbout  such 
tille. — Proprietors  of  Kennebec  Purchase  vs.  Lahoree  8f  Jil  2  Greenl, 
Rep.  275,  *  ride  {8.  P.)  Little  vs.  Megquier.  Ibid.  176. 

In  the  case  of  Small  vs.  Procter^  (15  Mass.  Rep,  498)  Wilde,  J.  deliv' 
ersng  the  Opinion  of  the  Court,  said — "  Whatever  may  have  been  the  an- 
''cient  doctrine  of  disseizin,  in  relation  to  feudal  tenures,  it  has.  ever  been 
**  held  in  this  State,  that  an  .entry  on  vacant  or  uncultivated  land,  by  one 
**  claiming  to  hold  it,  having  no  right,  and  without  permission  of  the  Owner» 
f*  accompanied  with  occupation  or  open  visible  possession,  is  sufficient  to 
'< constitute  a  disseizin.  This  principle  has  been  too  frequently  recognized 
*«  to  he  now  controverted.  (4  Mass.  Rep.  416.  6  Mass.  Rep.  229.  UMass. 
''Rev.  200.) 

^'  Disseizin  does  not  necessarily  imply  9^  forcible  entry,  or  an  actual  ouster  - 
'*  hyviolence  or  fraud:  for  in  cases  of  vacant  possessions,  a  simple  tortious  ^ 
'^enfry"  ancT  open  exclusive   possession  under   claim  of  adverse  title,  are 
"equivalent  to  such   entry  and   ouster." — ^  Vide  Hall ^  Al.  vs.  Powell 4 
Serg.  ^  R.  Rep.  466. 

'*  A  lAere  entry  upon  another  is  no  disseisn,  unless  it  lie  accompanied 
"  with  expulsion,  or  ouster  from  the  freehold. "-r-SmtM  ex  denu  Teller  if  AL 
vs.  Burtis  4r  AL  6  Johns.  Kep.  217  {Per  Kewt  Ch.  J.  delivering  the  Opin- 
ion  of  the  Cburt.  (Doe  ex  dem.  Arden  Sf  AL  vs.  Thompson^  5  Cow.  Rep. 
374.  {Per  Woodwobth,  J.  delivering  the  Opinion  of  the  Court.)  Jackson 
ex  dem.  Van  Alen  vs.  Rogers  1  Johns.  Cqs.  36.  4r  Vide  Jackson  ex  dem. 
Hardenbcrgh  ^  AL  vs.  Schoonmaker^  4  Johns.  Rep.  390. — Simpson  ^  AL 
vs.  Shannon's  Heirs^  3  Marsh.  Rep.  (iCy.)  463.  Nor  cross.  Executrix  vs. 
Widgery,  2  Mass.  lisp.  608. — Jackson  ex  dem.  June  vs.  Raymond,  1  Johns. 
Cos.  86.  {note.) 

'*  A  peaceable  entry  upon  Land,  apparently  vacant,  furnbbes  per  se^  no 
<<  presumption  of  wrong."     6  Johns.  Rep.  218. — 6  Cow.  Rep.  374. 

The  Disseisor  is  *'  bound  to  shew  his  tortious  seisin  affirmatively.''  5 
Cotr.  Ref.  374. — 6  Johns.  Rep.  1 18. 

Where  the  entry  is  congeable,  it  cannot  work  a  Disseisin.  Rxcard  vs. 
WilUamsSfAL  1  Wheat.  Rep.  107.  6  Johns.  Rep.  218.  Higginbotham 
^AL  vs.  Fishback.  1  Marsh.  Rep.  (Ay.)  606.  6  Johns,  Rep.  218.— 6  Cow. 
Rep.  374.  Jackson  ex  dem.  Van  Alen  vs.  Rogers^  1  Johns.  Cas.  37.  47. — 
Jackson  ex  dem,  June  vs.  Raymond^  Ibid.  86.  {in  note.)^  Vide  Brown  vs. 
Porter^  10  Mass.  Rep.  100. 

Tenant  for  life  levied  a  fine,  and  afterwards  devised  the  premises,  and 
died  seised  ;  the  Devisee  {the  Defendant  in  Ejectment^)  entered  and  con- 
tinued in  possession ;  and  his  counsel  contended  that  this  case  fell  within 
tbe  definitions  of  a  Disseisin  which  had  been  referred  to  from  Littleton  and 
Lord  Coke.  But  Lord  Ellenboaough,  Ch.  J.  answered  him  thus  .  '*  All 
*' the  Definitions  include  an  Ou^^er  of  the  tenant,  a  wrongful  putting  of 
**  him  out:  and  there  lies  your  difficulty :  there  is  an  entry  of  the  one  par- 
**  ty,  but  what  ouster  or  putting  out  of  the  other  is  there?" — Willtanu,  Les* 
''see  of  Hughes  ^  Ux.  vs.  Thomas,  12  East's  Rep.  141,  162. 

If  the  original  entry  of  a  Party  were  lawful  or  congeable^  no  subsequent 
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him  a  right  of  possession,  and  took  away  from  the  true  owner  his  right 


act  of  his  whilst  coDtiDuiog  in  the  possesion  acquired  by  such   entry,   can     1 
amount  to  a  technical  actual  Disseisin  of  the  true  owner.  ^^ 

Id  the  case  of  Doe  ex  dem  Davis  vs  Davis^  (I  Car.  Sf  P*$,  Rep.  130.) 
the  Plaintiff  was  the  eldest,  and  the  Defendant  the  second  son  of  a  Mr. 
-  Davis,  who  was  seized  in  fee  of  the  bouse  for  which  the  present  eject* 
ment  was  brought.  It  appeared  that  the  Defendant  had  lived  with  bis  fa- 
ther for  some  time  previous  to  bis  death,  at  tbe  bouse  in  question,  and'Con* 
tinned  to  reside  in  the  house  after  tbe  father's  death,  wlieo  be  levied  a  6ne 
with  proclamations,  which  was  proved;  and  the  Defendant's  counsel  con- 
tended, that  be  must  succeed,  as  there  had  been  no  actual  entry  by  the  les- 
sor of  tbe  Plaintiff;  but  Park,  J.,  considered  such  entry  unnecessary,  as 
the  second  son  merely  continued  in  the  house  be  had  rightfully  resided  in 
during  his  father's  lifetime ;  and  that  he  was  not  seized  of  tbe  freehold 
rightfully,  or  by  disseisin.  His  lordship  therefore  directed  a  verdict  for 
the  Plaintiff. 

A  rule  nisi  for  a  new  trial  having  been  obtained,  and  the  case   argued  in 
the  Court  of  Exchequer — 

Geaham,  B.|  now  delivered  the  Opinion  of  the  Court,  "  In  this  case  a 
''second  son  is  left  in  possession  at  the  death  of  his  father,  and  levies  a 
^  fine.  Tbe  question  is,  whether  he  has  a  freehold  by  disseisin.  A  per- 
^'8on,  to  levy  a  fine,  must  either  have  a  freehold  by  right  or  by  wrong. 
*^And  if  by  wrong,  tbe  cases  show,  that  the  possession  must  be  adverse. 
'^ There  must  be  a  wrong  in  the  original  entry.  Now  here  the  Defendant' 
*'  was  permitted  to"6nter  by  his  father  which  is  clearly  not  a  tortious  entry; 
'Snd  in  Doe  vs.  Perkins^  Lord  EtLEitBORouGH  and  the  rest  of  the  Court 
**  Heldy  that  if  a  man  held  over  on  a  lease,  and  a  descent  was  cast,  the  entry 
' '  was  not  tolled  ;  because  the  possession  of  the  Defendant's  ancestor  did  not 
"  originate  tortiously.  We  aro  therefore  of  opinion,  that  the  present  Defen- 
*'  dant's  po8se.ssion  was  not  n  disseizin  of  the  freehold.''     Rule  discharged. 

In  the  case  of  The  Proprietors  of  the  Kennebec  Purchase  vs.  Springer 
(4  Mass.  Rep.  4»8.  419.)  Parsons,  Ch.  J.  delivering  the  Opinion  of  iShe 
Court,  said:  *'  When  a  man  not  claiming  any  right  or  title  to  the  Land 
'*  shall  enter  on  it,  he  acquires  no  seizin,  but  by  tbe  ouster  of  him  who  was 
"  seized,  and  he  is  himself  a  disseizor.  To  constitute  an  ouster  of  him  who 
'^  was  seized,  the  disseizor  must  bnve  the  actual  exclusive  occupation  of  tbe 
"  Land,  claiming  to  hold  it  against  him  who  was  seized,  or  he  must  actually 
"  turn  bin  out  of  possession.  When  a  disseizor  claims  to  be  seized  by  bis  t 
^*  entry  and  occupation,  his  seizin  cannot  extend  farther  than  his  actual  ex- 
'*  elusive  occupation;  for  no  farther  can  tbe  party  seized  be  considered  as 
"  ousted  I  for  tbe  acts  of  a  wrongdoer  must  be  construed  strictly,  when  he_ 
"  claims  a  benefit  from  his  own  wrong.*' 
/■  *'  On  considering  tbe  evidence  we  are  satisfied  that  the  Demandants  were 
^  "not  disseized  until  1792,  by  the  entry  of  the  Tenant:  that  the  running 
*'  round  tbe  Land  by  a  Surveyor,  and  marking  the  lines,  by  the  direction 
*'  of  one  who  claims  no  title  to  the  Land,  is  not  such  an  exclusive  occnpa- 
"  tion  of  the  Land  as  can  amount  to  an  ouster  or  disseizin  of  the  Demand- 
"ants.  Neither  can  tbe  occasional  cutting  of  tbe  grass  on  the  meadow 
*<  by  Springer^  who  does  not  appear  to  have  claimed  the  Land,  amount  to 
"  disseizin." 

•*To  constitute  a  disseizin  of  the  Owner  of  ancnltivated  Lands,  by  the^ 
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of  entry,  although  such  death  liappened  immediately  after  Uie  wrongful 


} 
'*  entry  and  occppation  of  a  Party  not  claiming  title  to  the  Land,  the  occu- 
■*pation  must  be  of  that  nature  and  notoriety,  that  the  Owner  may  be  pre- 
*'  sumed  to  know  that  there  is  a  possession  of  the  Land  adverse  to  his  title  : 
'<  otherwise  a  man  may  be  disseized  without  bis  knowledge,  and  the  Stat- 
**  ute  of  Limitations  may  run  against  bim,  while  be  has  no  ground  to  be- 
**  lieve  that  his  seizin  has  been  interrupted." — f  Vide  Watrous  vs.  Souths 
worth,  b  Conn.  Rep.  305j  S\ I. 

In  the  case  of  Prai;  vs.  Pierce,  (7  Mass.  Rep.  381,  383.)  The  tenant 
read  in  evidence  a  Deed  from  one  James  Witherill,  a  Collector  of  Taxes, 
to  one  Charles  Clark,  dated  October  18th,  1791,  duly  executed  and  record- 
ed Z)«c6m6er  16th,  1792,  wherein  for  the  consideration  of,  d&c.  the  said 
Collector  granted,  &c.  the  demanded  premises  in  fee,  saving  to  the  owner 
the  right  of  redeeming  the  same. 

There  was  no  evidence  that  the  said  Collector  had  conformed  to  the  re- 
quirements of  the  law,  in  relation  to  the  sale  of  the  land  ;  Clark,  under  col- 
oar  of  the  said  conveyance,  fenced  the  land  and  depastured  his  cows  upon 
it ;  he  demised  it  by  parol  to  the  tenant,  Pierce^  who  occupied  it,  under 
the  said  demise  from  the  year  1798,  to  the  time  of  trial,  at  October  Term, 
1810. 

The  Demandant  showed  a  regular  chain  of  title  to  the  demanded  premi- 
ses, by  sundry  conveyances  (commencing  in  the  year  1779)  down  to  hory 
Hovey;  and  also  a  Quit-claim  Deed,  dated  February  1st,  1793,  duly  exe- 
cuted, and  recorded  June  24th  1794,  wherein  the  said  Hovey  m  considera- 
tion, dLC.  conveyed  the  demanded  premises,  together  with  other  parcels  of 
Land  to  the  Demandant,  Pray, 

On  the  trial  a  verdict  was  rendereded  for  the  Demandant,  and  upon  a 
motion  for  a  new  trial  upon  Exceptions  taken  by  the  tenant,  the  Court 
said — '*  Another  exception  is,  that  at  the  time  when  Hovey  conveyed  to 
"  Pray,  the  Demandant,  Hovey  was  disseised  by  Clark,  under  whom  the 
'*  tenant  claims. 

*'  iliis  objection  must  depend  upon  the  facts  which  are  in  the  Case. 
''From  Hardison's  testimony  it  is  in  evidence,  that  he  had  the  care  of  the 
'*  Land  for  Hovey,  until  he  understood  that  Hovey  had  made  a  conveyance 
<*  of  it  to  the  Demandant.  I'o  control  this  testimony,  the  tenant  has  pro- 
*'  doced  to  us  testimony  that  Clark,  previous  to  the  conveyance  from  Hovey 
^Motbe  Demandant,  had  under  color  of  the  Collector's  conveyance  to  bim, 
<'  fenced  the  Land,  and  depastured  his  cows  upon  it  But  there  was  no  evi- 
*'  dence  that  Hovey  bad  any  notice  of  these  acts  of  Clark.  Unquestiona- 
"blyhad  Clark  bad  a  good  title,  and  had  he  under  that  titl^  done  those 
'*  acts,  it  would  have  been  good  evidence  of  a  legal  seisin  in  him.  But  us 
''  nothing  passed  by  the  Collector's  deed  to  him,  those  acts  of  his  must  be 
^'  deemed  to  be  trespasses.  But  they  cannot  amount  to  an  ouster  of  JETo- 
'*  vey,  until  evidence  that  Hovey  had  notice  of  them.  Otherwise  a  private 
^'  act  of  trespass  on  the  soil  of  another  might  be  evidence  of  an  ouster, 
*'  without  any  (knowledge  on  the  part  of  the  owner  of  the  Land.  This  no* 
'Uicemay  be  proved  either  by  direct  evidence  of  the  fact ;  or  the  Jury 
'*  may  presume  it  from  circumstances  in  evidence ;  as  when  it  is  proved  that 
^*  the  owner's  Cattle  have  been  turned  off  the  Land,  or  his  servant's  re- 
'*  fused  an  entry,  &c. ;  or  a  continuance  of  the  trespass  for  a  long  time  iv 
**  shewn,  when  the  Owner  or  his  Agent  lives  in  the  neighbourhood.     But 
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acquisitioa  of  the  lands  ;  but  by  the  statute  of  32  Hen.  YUI.  c.  S3,  it  ie 

'*  whatever  may  be  the  evideoce  of  this  notice,  it  is  a  fact  to  be  found  by 
*^  the  Jory,  and  the  Court  cannot  presume  it.  And  as,  in  the  case  before  us, 
^'  this  notice  is  not  stated  as  a  fact  proved,  Hove^  must  be  considered  as 
'*  seised  at  the  time  of  his  conveyance  to  the  Demandant :  and  so  this  ob- 
' ejection  fails." 

In  the  case  of  WilUamj  Lessee  of  Hughes  ^  Uz.  vs.  Thomas,  (19  fleasC 
Rep.  154,  {Lord  ELLENBOBouoHy  Ch.  J.  said — **Now  here  tenant  for  life 
'Mevied  a  fine,  and  coDtioued  in  possession  ti]l  her  death ;  having  devised 
^*  to  the  defendant,  who  aAer  her  death,  entered  and  continues  in  posses- 
'*  sion ;  and  this  is  contended  to  be  of  necessity  a  disseisin  :  but  what  act 
'*has  he  done  to  make  him  a  disseisor  1  The  lessor  of  the  plaintiff  never 
'*  was  in  possession,  and  therefore  could  not  be  disseised  or  put  out  of 
'  possessoin.  It  does  not  even  appear  that  the  defendant  was  ct^izant  of 
**  the  claim  of  the  lessor.  Disseisin  was  formerly  a  notorious  act,  when  the 
^*  disseisor  put  himself  in  the  place-  of  the  disseisee  as  tenant  of  the  free- 
*'  bold,  and  performed  the  acts  of  the  freeholder,  and  appeared  in  that 
**  character  in  the  Lord's  Court.N  But  what  act  of  notoriety  is  here  stated 
to  have  been  done  by  the  defendant,  as  claiming  to  put  himself  in  the 
'* place  of  the  rightful  freeholder?  It  would  be  carrying  the  doctrine  of 
"  disseisin  further  than  any  other  case  has  done,  to  say,  that  the  mere 
*'  taking  of  the  rents  and  profits,  as  devisee  of  the  land,  is  a  disseisin,  with- 
**  out  meaning  to  do  this  adversely  to  the  party  entitled  ;  for  it  does  not 
*^  even  appear  that  when  he  entered  he  knew  of  the  lessor'n  claim.*' 

.  l*o  constitute  a  disseisin,  the  possession  of  the  Disseisor  must  have  been 
adverse  to  the  Title  of  the  true  Oumer^  as  well  as  open,  notorious,  and  exclu- 
sive J—LtM/e  vs.  Libby,  2  GreenL  Rep.  24?. 

''  After  a  Mortgage,  if  the  Mortgagor  remains  in  possession,  it  is  hot  a 
*"  disseisin  of  the  Mortgagee." — Gould  vs.  Newman,  6  Mass.  Rep.  241  (Per 
Taksoks,  Ch.  J.  delivering  the  Opinion  of  the  Court) 

Where  one  enters  upon  land  under  a  Deed  duly  acknowledged  and  re- 
corded, he  acquirers  a  freehold  either  by  right  or  ^rong:  if  by  wrong,  it  is 
an  actual  disseisin  of  all  claiming  the  land  under  a  dif^rent  title. — Sigbee 
^  Al  vs.  jRtce.  5  Mass.  Rep.  344. 

Ad  entry  on  land  under  a  Deed  recorded,  and  payment  of  taxes,  is  no 
evidence  of  a  Disseisin  of  the  true  owner,  unles  the  person  who  entered 
has  continued  openly  to  occupy  and  inwove  it. — Little  vs.  Megquier,  2 
Greenl  Rep,  176. 

**  And  it  is  also  to  be  observed,  that  the  acts  of  disseisors  are,  in  respect 
'*to  the  lawful  owner  or  true  proprietor,  to  be  limited  to  an  actual  ouster 
'^  and  exclusive  occupation  of  such  disseisors,  and  shall  not  be  extended 
**  by  construction  according  to  their  claims  under  invalid  deeds  or  other 
'*  conveyancing." — Brimmer  vs.  the  Proprietors  of  Long  Wharf-^S  Pick' 
er.  Rep.  136.  {Per  Putitam,  J.  delivering  the  Opinion  of  the  Court) 

One  join-tenant  cannot  convey  a  part  of  the  land  holden  in  join-tenancy 
by  metes  and  bounds  to  a  stranger,  nor  can  one  entering  under  such  a  con* 
veyance  be  a  Dbseisor  of  the  other  join-tenants ;  for  one  join-tenant  cannot 
be  dbseised  by  a  stranger  unless  all  are  disseised,  and  the  Grantor  was  not 
disseised,  as  the  Grantee  entered  by  his  consent.  The  Grantee  in  such  a 
conveyance  therefore  gains  no  seisin  either  by  right  or  by  mrong.^^Porter 
V9.  Hill,  9  Mass.  Rep.  34. 
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V 

provided,  that  ^^  the  dying  seised  of  any  disseisor  of  and  in  any  lanfl:?, 

A  conveyance  by  a  Disseisee  is  unlawful  and  void,  but^the  title  remains 
in  the  grantor  ;  so  that  in  a  writ  of  entry,  thu  tenant  cannot  plead  that  the 
Demandant,  after  the  Disseisin,  made  such  an  unlawful  conveyance,  and 
that  the  action  is  brought  at  the  expense  and  for  the  use  of  the  grantee  in 
pursaance  of  an  unlawful  agreement  between  him  and  the  Grantor. — Brin-' 
hy  vs.  Whiting,  6  Piker,  Rep.  348. 

'^  A  Disseisin  maybe  purged  either  by  the  Disseisor's  abandonment  of  the 
'*' possession,  or  his  consent  to  hold  under  the  J)isseisee." — Small  vs.  Proc- 
ter,    15  Mass.  Rep,  490.     (Per  Wilde,  J.  deliverinir  the  Opinio7i  of  the 

Whether  an  Infant  can  be  disseised,  and  is  then  bound  to  bring  his  action 
within  ten  years  after  coming  of  age  1 — Quare,  Jackson  ex  dem,  Rensselaer 
vs.  Whitlock^  1  Johns.  Cas.  213. 

There  can  be  no  Disseisin  of  an  equitable  estate.' — Marquis  Ckolmon" 
dthy  4-  AL  vs.  Lord  Clinton  8f  Al,  2  Meriv.  Rep.  361.        . 

In  the  State  of  Maine,  ^'  Where  a  person  enters  into  possession  under 
''  a  recorded  deed  claiming  title  to  the  entierity,  and  exercises  acts  of  own- 
^'  ersbip,  it  is  a  disseisin  of  all  persons  who  claim  title  to  the  same  land  to 
'*the  extent  of  the  boundaries  in  the  deed."  Prescott  Sf  AL  vs.  Nevers  8f 
Al.  4  Mason's  Rep.  326. 

''After  a  sale  of  land  by  articles  of  agreement  and  payment  of  the  pur* 
*^  chase  money,  the  vendee  died,  and  his  wife  and  children  lefl  the  land : 
''the  vendor  placed  a  tenant  on  it,  and  the  possession  continued  in  him  and 
''those  claiming  under  him,  twenty-one  years ;  Held^  that  it  was  erroneous 
"  to  charge  the  jury  that  the  putting  on  the  tenant  was  not  an  ouster,  unless 
"they  believed  that  the  vendor  intended  to  commit  an  ouster.*^  Pipher 
fy  Another  vs.  Lodge  Sf  Others,  16  Serg.  Sf  R.  Rep,  214. 

"  There  can  be  no  legal  doubt,  thdt-  one  tenant  in  common  may  dis- 
"  seise  another.  The  only  difference  between  that  and  other  cases  is  that 
"  acts,  which,  i(  done  by  a  stranger,  wou\d  per  se  be  a  disseisin,  are,  in 
"  the  case  of  tenancies  in  common,  perceptible  [susceptible  ?]  of  explana- 
'*  tion,  consistently  with  the  real  title.  Acts  of  ownership  are  not,  in  ten- 
"  ancies  m  common  necessarily  acts  of  disseisin.  It  depends  upon  the  intent* 
"  with  which  they  are  done,  and  their  notoriety.  The  law  will  not  presome 
'*  that  one  tenant  in  common  intends  to  oust  another.  The  fact  must  be  no* 
"  torious,  and  the  intent  must  be  established  in  proof"  Prescott  Sc  AL 
Vs.  Nevers  fy  AL  4  Mason^s  Rep,  330,  (Per  Story,  J.  delivering  tiie  Opin^ 
ion  of  the  Court) 

A  disseisin  may  be  effected  without  I  he  actual  knowledge  of  the  owner 
of  the  land  ;  acts  of  notoriety,  such  as  putting  a  fence  round  the  land  or 
erecting  buildings  upon  it.  being  constructive  notice  to  all  the  world.  Poig^ 
nard  vs.  Smith,  6  Picker.  Rep.  172.        . 

Successive  disseisins  do  not  aid  one  another  in  creating  a  title  by  posses- 
sion. Thus  where  a  disseisor  conveys  part  of  the  land,  and  the  grantee, 
under  colour  of  the  deed,  enters  upon  the  whole,  the  possession  of  the  first 
disseisor  will  not  avail  the  grantee,  in  regard  to  the  part  not  embraced  by 
the  deed.     Ward  vs.  Bartholomew,  6  Picker.  Rep.  409. 

The  question  of  Disseisin,  is  to  be  left  to  the  decision  of  the  jury. 
In  the  ca^e  of  jfackson  ez  dem.  Van  Alen  vsf.  Rogers,  1  Johnf.  Cfis.  49. 

8 


Digiti 


zed  by  Google 


45  OP    THE   TITLE   NECESSARf  tS   THE  [CHAF^  iU^ 

Sec.  baviog  no  title  therein,  shall  not  be  deemed  a  descent,  to  take  fiway ' 
the  entry  of  the  person,  or  his  heir,  who  had  the  lawful  tide  of 
[  ^44  ]      entry  at  the  time  of  the  descent,  ^unless  the  disseisor  has  bad 
peaceable  possession  for  five  years  next  after]  the  disseisin^ 
without  entry  or  continual  claim  by  the  person  entitled.^'fl]    This  sta- 
tute, however,  being  a  penal  one,  is  construed  strictly,  and  does  not  ex-     / 
tend  to  the  feoffee,  or  donee  of  the  disseisor,  mediate  or  immediate^  and,    / 
therefore,  the  descent  in  such  cases  remains  as^  at  the  common  ]aw.(i{)    •' 
It  is  also  said,  that  abators  and  intruders  are  not  within  the  statute  :  but    I 
the  successors  of  bodies  politic  and  corporate  in  cases  of  disseisin  are    j 
within  its  remedy,  although  the  statute  speak  of  him,  that  at  the  time  of  ' 
such  descent  had  title  of  entry,  or  his  heirs  ;  for  the  statute  clearly  ex-   . 
tends  to  the  predecessor,  being  disseised,  and,  consequently,  without   1 
naming  his  successor,  extendeth  to  him,  for  he  is  the  person  that,  at  the    ' 
time  of  such  descent,  had  tide  of  entry.(e) 

If  there  be  tenant  for  life,  the  reversion  in  fee,  and  tenant  for  life  be 
disseised,  and  die,  and  the  disseisor  afterwards  die  within  five  years,  the 
reversioner  is  within  the  benefit  of  the  statute,  and  his  entry  is  not  taken 
away ;  for,  after  the  death  of  the  tenant  for  life,  it  is  a  continuation  of 
tbe  same  disseisin  to  the  reversioner.  But  if  the  disseisor  had  died 
seised,  and  the  tenant  for  life  had  afterwards  died,  there  the  descent 
would  have  taken  away  the  entry  of  the  reversioner,  because  there  was 
no  |K)ntiDaalion  of  the  same  disseisin  upon  the  reversioner.  The  act 
only  continues  a  right  of  entry  in  the  disseisee,  where  a  right  of  entry 
was  once  in  him  ;  but  in  the  last  case  a  right  of  entry  never  was  in  the 
reversioner,  and  consequently  never  having  had  the  right  of  possession, 

he  is  not  a  disseisee  within  the  statute,  to  punish  the  posses- 
[  *45  ]     sion  of  the  heir  as  an  actual  ouster,  *since  the  reversioner  was 

never  actually  ousted  either  by  the  original  disseisor,  or  his 
heir.(e) 

id)  Co.  litt  ass.  (<)  Co.  Litt.  SBS     mmbiA  T.  TMbois, 


;Co.  Litt.  288.    TVimbiih  r.  TnlMi,      Flow.  S8. 47. 
Plow.  88  47. 


Lbwis,  J.  said,  '*  Tbe  reference  of  Holland's  interest  to  tbe  jury  was  right 
^*  upon  every  principle.  Whether  be  was  or  wa?  not  a  disseisor,  is  not,  as 
«*  has  been  mistakenly  supposed,  a  question  of  lair,  but  of  fact.  Dttm- 
**  «t}i,  says  Lord  Mansfield,  in  the  case  last  cited.  {Taylor  ex  dem.  Aikynf 
**  vs.  Horde^)  tea  fact  to  befound  by  a  Jury'*  _^    >^ .  _ 

[1]  The  Laws  of  New-York,  (24tb  Ses^  Chap;  M  V^^  <  ^  ^-  W^ 
ceatained  the  like  provision.  The  ^*  Revised  StatuU^^lAyfi  entirbly  abro- 
gated the  doctrine  o( Descent  c<^t.    Vidt  *RJe,  j>:  40,  n\'iV\  '  ' 
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It  is  immaterial  whether  the  descent  be  in  the  coUateral  line  or  li- 
neal ;  (/)  but  a  dying  seised  of  an  estate  for  life,  or  of  a  reversioni  or 
remainder,  wiQ  not  take  avray  an  entry  ;{g)  because^  for  this  purpose, 
it  is  essentially  necessary  that  the  disseisor  sliould  die  seised  both  of 
the  fee  or  fee-tul  and  freehold.  U|  therefore,  the  disseisor  make  a  lease 
for  his  own  life,  or  the  life  of  another,  and  die  seised  of  the  reversion, 
this  descent  will  not  take  away  the  entry,  because,  although  he  had  the 
fee,  he  had  not  the  freehold  at  the  time  of  his  death ;  but  if  he  make  a 
lease  for  years  and  die  seised  of  the  reversion,  the  entiy  will  be  taken 
away,  for  the  fee  and  freehold  are  both  in  him.  The  law  is  the  same  in 
the  case  of  a  remainder,  and  when  the  land  is  extended  upon  a  statute, 
judgment,  or  recognizancc.(/i) 

It  is  also  necessary,  that  the  descent  of  the  fee  and  freehold  be  im- 
mediate to  bar  the  entry.  Hence,  if  feme  disseisoress  take  husband, 
and  have  issue,  and  afterwards  the  husband  die,  such  descent  wiD  not 
take  away  the  entry  of  the  disseisee  \  because  the  heir  comes  not  to 
the  fee  and  freehold  at  once,  the  latter  having  been  suspended  until  the 
death  of  the  father,  who  was  tenant  by  the  curte8y.(t) 

To  constitute  a  descent,  therefore,  which  shall  take  away  an  entry^ 
it  appears,  that  there  must  be  a  dying  seised  in  demesne  of  a  corporeal 
inheritance,  either  in  fee  or  fee-iaU,  that  the  rightful  owner  be  under  no 
legal  disability  in  the  time  of  the  ancestor,  and  also  in  those 
cases  *to  which  the  statute  of  32  Hen.  VIII.  c.  33.  extends,  [^46  ] 
that  the  disseisor  have  five  years  quiet  possession  of  the  lands. 

3.  Br  THE  Statute  of  Limitations. 

By  the  statute  of  21  Jac.  h  c.  16.  s.  l.[l]  it  is  enacted,  that  ^^ao  per-* 

<f )  Co.  LHL  889,  (b)  (A)  Co  LitL  28S,  (6> 

<g)Litt.t.887,88B.  (t)  LMt.  i*  8ML 

'    '    ■ '  ■■■■■■  I  —^—B — — ^ 

[1]  This  Statute  appears  to  be  the  model  after  which  the  Statutes  of 
Limitations  in  most  of  the  States  of  the  American  Union  have  been  fra- 
med. The  Times  of  limitations,  however,  are  variant  in  many  of  the  States. 
The  following  is  a  Summary  of  their  provbions  as  to  rights  of  Entry,  and 
Actions  for  the  recovery  of  Land. 

ALABAMA. 

t.  No  Enir^  to  be  made  into  lands  but  within  20  years  after  right  or  title 
accrued. 

2.  Real,  possessory,  ancestral,  mixed  or  other  action  for  lands,  to  be 
commenced  within  30  years  nest  after  right  or  title  thereto^  or  oivse  of 
action  accrued. 
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son  sliali  make  any  entry  upon  any  lands,  &c.  but  within  twenty  yearsr 

Proviso.  Thai  Ihe  Time  daring  winch  the  person  wh«)  has  huch  a  right 
of  oDtry  or  of  action,  sbnll  have  been  under  ti  Years  of  Age,  Feme  Co- 
vert, or  Inasnet  shall  not  be  computed  part  of  the  period  of  Limitation. 

CONNECTICUT. 

''  An  act  for  the  Limitation  ol  civil  actions,  and  of  crrminal  prosecu* 
**  tions.''     {Revision  <?/  1821,  Title  69.     Ldinilations.) 

Ist  Section  enacts^  That  no  person  shall  make  entry  into  lands,  ^c.  but 
within  Bfleen  years  next  after  his  right  or  title  shall  first  descend  or  ac- 
crue to  the  same.  And  no  such  entry  shall  be  sufficient,  unless  an  action 
shall  be  commenced  thereupon  and  prosecuted  with  effect,  within  one  year 
next  after  the  making  thereof. 

Proviso,  in  favour  of  any  person  who  *'  at  the  time  of  the  first  def^cend- 
ingor  accruing  of  the  said  right  or  title,*'  is  an  Infant^  Feme  Covert^  Lu- 
natic, or  Prisoner,  *'  so  as  such  person  shall,  within  five  years  next  after 
full  age,  discoverture,  coming  of  sound  mind,  enlargement  out  of  prison,  or 
the  heirs  of  such  person,  shall  within  five  years  after  the  death  of  such 
person,  bring  stich  action  or  make  such  entry,  and  take  benefit  of  the 
same." 


DELAWARE. 
Act  of  19lh  June,  1793.  (Laws,  Vol.  2,  p.  1155,  Ch.  40,  §J.) 
Sect.  1.  Enacts,  Thnt  no  person  shall  make  entry  into  Lands,  6lc,  but 
"within  twenty  years  after  his  right  or  title  first  descended  or  accrued.  Nor 
shall  any  person  have  any  writ  of  right,  or  any  action,  real,  personal  or 
mixed,  for,  or  make  any  prescription  to  or  in  any  lands,  &c.  but  only  upon 
an  actual  seissin  or  possession  of  himself,  his  ancestor  or  predecessor, 
within  twenty  years  next  before  suit  brought.  "  Provided  nevtrthelessj 
That  any  person  or  persons  now  having  right  or  title  of  entry,  and  the 
heirs  of  such  person  or  persons,  may,  within  ten  years  from  this  time  pro- 
ceed as  might  have  been  done  heretofore :  And  pn  vided  also.  That  if 
any  person  having  right  or  title  of  entry,  was  and  now  is,  or  if  any  person 
hereafter  having  right  or  title  of  entry,  shall  he  at  the  time  of  such  right 
or  title  first  descended  or  accrued,  an  Infant,  Feme  Covert,  Non  Compos 
Mentis,  of  a  Prisoner,  then,  but  in  no  other  case  whatever,  except  as  oc- 
fore  provided,  such  person,  or  the  heirs  of  such  person,  may  within  ten 
years  next  aAer  the  removal  of  such  disability,  but  not  aflerwards,  pro* 
ceed,  notwithstanding  the  said  twenty  years  be  expired,  as  might  have 
been  done  before  J  he  same  were  expired,  and  if  any  such  person  shall 
die  under  any  of  the  disabilities  aforesaid,  the  heirs  of  such  person  shall 
have  the  like  benefit  that  such  person  might  have  had  by  living  till  the 
disability  had  ceased." 

Act  of  2d  February,  1811.     {Ath  Vol  459.  463,  Ch.  158.) 
Section  2.2.  Repeals  all  savings  in  favour  of  persons  beyond  sea,  or  out 
6f  the  State,  and  enacts^  that  they  shall  bring  their  actions  within  the  same 
times  as  other  persons  for  whom  no  saving  is  given. 

GEORGIA. 

Limitation  of  all  suits  for  real  estate  and  for  entry  on  lands,  seven  years 
after  title  and  cause  of  action  shall  accrUe. 

Proviso,  Saving  the  rights  of  Infants,  Femes  Covert f  Persons  Non  Com-^ 
l»osy  imprisoned^  and  beyond  Seas. 
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next  after  his  right  or  title  shall  first  descend,  or  accrue,  and,  in  default 


ILLINOIS. 

(First  Session,  Third  General  Assembly  ;  Act  of  February  18,  1823.) 

Limitation  of**  action  of  Ejectment,  writ  of  right,  or  other  action  for  the 
recovery  of  any  lands,*'  d&c.  and  of  any  avowry  or  cognizance  thereof,  ten 
years. 

Proviso,  Saving  to  Infants,  Femes  Cttvert,  Persons  Insane,  or  impri' 
soned,  their  right,  so  as  they  or  their  heirs  commence  their  actions  with- 
in five  years  after  disahility  removed. 

In  case  of  disseisin^  descent  cast,  will  not  toll  right  of  entry  without  ten 
years  peaceable  possession. 


INDIANA. 

No  statatory  provision  on  the  subject  of  real  actions.     Limitation  in  ac- 
tion of  Ejectment,  twenty  years. 


KENTUCKY. 

Limitation  of  Writs  of  Right  upon  the  seisin  or  possession  of  the  ances- 
tor or  predecl;ssor  of  the  demandant,  fifty  years. 

Any  other  possessory  action  upon  the  possession  or  seisin  of  the  ances-^ 
tor  or  predecessor  of  demandant,  forty  years. 

Any  real  action  upon  the  demandaYit's  own  possession  or  seisin,  thirty 
years. 

And  there  are  no  savings  in  favour  of  infants  or  any  others. 

Limitations  of  writs  o£  Formedon  in  Descender^  Remainder,  ox  Reverter^ 
twenty  years. 

Of  Entry  into  Lands,  twenty  years. 

Proviso,  S:iving  the  rights  of  Infants,  Femes  Covert,  persons  fion  Com- 
pos Mentis,  or  imprisoned,  and  their  heirs ;  so  as  thoy  bring  and  maintain 
their  action,  or  make  their  entry  within  ten  years  next  after  such  disabili- 
ties removed,  or  the  death  of  the  person  so  disabled.  {Persons  **  not 
within  this  Commonwealth,''  were  also  originally  included  in  the  saving, 
until  the  Act  of  January  22,  1814.) 

An  act  passed  February  9,  1809,  commonly  called  the  "ten  years*  act," 
bars  claims  after  ten  years,  where  the  claim  is  set  up  under  or  by  an  ad- 
rerse  interfering  entry,  survey,  or  patent,  against  one  who  had  actually 
settled  thereon  (the  premises)  before  the  passage  of  the  Act,  and  to  which 
at  the  time  of  settlement  such  person  had  a  connected  Title  in  Law  or 
Equity  deducible  from  the  Commonwealth,  And  where  such  title  is  ac- 
quired after  the  settlement  mdde,  the  limitation  is  to  run  from  the  Time  of 
such  acquirement :  and  where  possession  acquired  as  above,  has  b^en 
transmitted  by  sale  or  other  legal  act  of  conveyance,  the  purchaser.  6lc.  is 
entitled  to  the  same  benefit  of  the  act  to  which  the  vendor  waa  entitled. 

Exceptions,  This  act  shall  not  extend  to  Infants.  Feme  Covert,  or  to 
persons  of  unsound  Mind;  nor  to  persons  out  of  the  United  iStates,  in  the 
service  of  the  United  States  or  (his  state  ;  but  such  persons  have  seven 
years  within  which  to  sue  after  the  disability  rem«ived,  or  after  the  expi- 
ration of  their  employments  beyond  ihe  limits  oft  be  United  States;  and 
ifhere  the  limitation  shall  have  begun  to  run,  and  the  Right  or  Title  shall 
by  the  Act  of  God  or  tht  Operation  of  Law j  be  cast  upon  any  person  with^ 
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thereof  such  person  so  not  entering,  and  his  heir,  shall  be  utterly  dia^ 

in  the  Time  of  sach  disabilities  and  exceptions,  the  time  of  such  disability 
or  privilege  shall  not  he  computed  as  part  of  the  Limitation. 

By  an  act  of  January  22,  18 14,  it  is  declared,  that  persons  whose  causes 
of  action  accrue  while  they  are  out  of  this  Connnon wealth,  shall  by  the 
Courts  of  the  same  in  every  description  of  action  relating  to  the  title  or  pos* 
session  o£Land,  be  considered  in  the  same  light  and  no  other  or  better  than 
the  citizens  of  this  Common  wealth. 

And  that  Femes  Covert,  upon  whom  lands  have  descended  or  to  whom 
they  shall  have  been  devised  by  will  during  coverture^  and  in  no  other 
case,  shall  be  allowed  three  years  only  «if)cr  discovert ure  :  And  hfaniMf 
and  Persons  Non  Campos  Mentis^  only  three  Yeare^  ailer  the  disabilities  re- 
moved. 

The  time  between  April  12,  1774,  and  April  12,  1778;  and  between 
January  1,  1781,  and  January  1,  1782;  and  between  May  5,  1783,  and 
October  20,  1783,  are  not  to  be  accounted  in  any  case  as  part  of  the  period 
of  Limitations. 


LOUISIANA. 

This  State  has  properly  speaking  no  Statute  of  Limitations;  the  law  of 
"  Prescription**  in  use  in  this  State  is  derived  from  the  Civil  Law,  and  differs 
from  the  English  and  American  Statutes  in  this,  that  while  those  Statutes 
only  6ar  tAe  Remedy  of  the  true  owner,  without  extinguishing  his  right ; 
the  law  of  Pr««crtpli<in  of  Louisiana,  bars  both  remedy  and  right:  and 
moreover  vests  a  right  in  the  occupant,  hofirever  wrongfully  his  possession 
may  have  been  acquired.  The  following  extracts  from  the  '*  Civil  Code  of 
the  State  of  Louisiana/^  indicate  the  difference  between  it  and  the  several 
Statutes  of  Limitations  in  force  in  this  country,  and  in  Great  Britain. 

Title  23,  Chapter  2. 

''Art.  3414.  The  possessor  in  good  faith  is  he  who  has  just  reason  to 
believe  himself  the  master  of  the  thing  which  he  possesses,  although  he 
may  not  be  in  fact,  as  happens  to  him  who  buys  a  thing  which  he  supposes 
to  belong  to  the  person  selling  it  to  him,  but  which  in  fact  belongs  to 
another." 

*'  Art.  3415.  The  possessor  in  bad  faith  is  he  who  possesses  as  master, 
but  who  assumes  this  quality,  when  he  well  knows  that  he  has  no  title  to 
the  thing,  or  that  his  title  is  vicious  and  defective^ 

Title  23,  Chapter  3,  Sectiov  1. 

*^  Art.  3420.  Prescription  is  a  manner  of  acquiring  property,  or  dis- 
charging debts,  by  the  effect  of  time,  and  under  the  conditions  regulated 
by  law. 

Each  of  these  prescriptions  has  its  special  and  particular  definitions.'* 

''Art  342  J.  The  prescription,  by  which  property  is  acquired,  is  a  right 
by  which  a  mere  possessor  acquires  the  property  of  a  thing  which  he  pos- 
sesaes,  by  the  continuance  of  bis  possession  during  the  time  fixed  by  law.*' 

*'Art.  3422.  The  prescription  by  which  debts  are  released,  is  a 
peremptory  and  perpetual  bar  to  every  species  of  action,  real  or  personal, 
when  the  creditor  has  been  silent  for  a  certain  time  without  urging  his 
claim." 
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Med  from  such  entry.''    Section  tbe  second  enac(S|  ^'  that  if  anj  per* 

'  ■  ■  ■ 

Title  23,  Chapter  3.  Section  2.  §  1. 

"  Art.  3450.  By  the  term  Just  tiile^  io  cases  of  prescription,  we  do  not 
uaderstaod  that  which  tbo  possesor  may  have  received  from  the  real  own- 
er, for  then  no  prescription  would  be  oecessary,  hot  a  title  which  the  pos- 
sessor may  have  received  from  aoy  person  whom  he  honestly  believed 
to  be  the  real  owner,  provided  tbe  title  were  sach  as  to  transfer  the  pro- 
perty.^' 

"Art.  3461.  Aod  in  this  case  by  the  phrase  transfer  the  property ,  we 
understand  not  such  a  title  as  shall  have  really  transferred  the  property, 
bot  a  title  which  by  its  nature,  would  have  been  sufficient  to  transfer  the 
property,  provided  it  had  been  derived  from  the  real  owner,  such  as  a  sale, 
exchange,  legacy  or  donation. 

Thns  prescription  could  not  be  acquired  under  a  lease  or  loan>  because 
these  contracts  do  not  transfer  the  property." 

**  Art.  3462.    It  is  necessary  besides : 

1.  That  the  title  be  valid  in  point  of  form;  for  if  the  possession  com- 
menced by  a  contract  void  in  that  respect,  it  cannot  serve  as  a  foandatioa 
for  prescription. 

2.  That  the  title  be  certain;  thus,  every  possessor,  who  cannot  fix  exact- 
ly the  commencement  of  his  possession  cannot  prescribe. 

3.  That  the  title  be  proved,  for  as  it  is  created  by  deed  it  is  not  pre- 
sumed, and  every  man  who  founds  hb  title  on  an  act  must  produce  it,  or 
prove  tbe  contents,  if  it  be  lost.'' 

Title  23,  Chapter  3,  Sectioit  2. 

'^  Art.  3436.  The  time  necessary  to  prescribe  for  property,  is  difierent, 
whether  the  property  be  immoveable,  slaves  or  moveable. 

'*  Art.  3436.  The  property  of  immoveables  and  slaves  is  acquired  by  a 
longer  or  shorter  time,  according  as  the  possessor  has  been  in  good  or  bad 
faiin,  as  laid  down  in  the  following  paragraph. 

'*  Art.  3437.  Immoveables  are  prescribed  for  by  ten  years  between  per- 
sons present,  and  twenty  years  between  absentees,  when  the  possessor  has 
been  in  good  faith,  and  held  by  a  just  title  during  that  time. 

"  Art.  3438.  The  same  species  of  property  is  prescribed  for  by  thirty 
years  without  any  title  on  the  part  of  the  possesor,  or  whether  he  be  in 
good  faith  or  not. 


MAINE. 

After  the  16th  of  March,  1826,  the  following  Limitations  of  Actions  are 
prescribed : 

Writs  of  Bight  upon  the  seisin  of  ancestor  or  predecessor  of  demandant ; 
thirty  years. 

Writ  of  entry  upon  disseisip  of  ancestor  or  predecessor,  or  possessory 
action  upon  the  possession  of  ancestor  or  predecessor ;  twenty  five  years. 

Any  action  upon  demandant's  own  seisin ;  twenty  years. 

Writs  of  Formedon,  in  descender,  remainder  and  reverter ;  twenty 
years. 
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son  having  a  right  or  title  of  entry,  shall  be,  at  the  time  of  the  said  right 

Entry  into  Lands,  must  be  made  witbin  twenty  years. 

Proviso.  When  any  person  that  is  or  sbali  be  entitled  to  any  of  the  Writs 
of  Formedun  aforesaid  or  to  make  any  entry  into  lands,  tenements  or  here- 
ditaments, shall  at  the  time  the  said  right  or  title  first  descended,  accrued 
or  fell,  be  within  the  age  of  Twenty  One  Years^  Feme  Covert^  nan  compos, 
imprisoned  or  beyond  seas,  or  without  the  limits  of  the  United  States,  that 
then  such  person  shall  and  may  bring  such  suit  or  make  such  entry,  at  any 
time  within  Ten  Years  aAer  the  cxpiratioD  of  the  said  twenty  years  afore* 
said,  and  not  afterwards. 

There  is  also  a  provision,  that  if  the  proprietor  or  owner  make  entry  in- 
to lands,  &C.  *'  which  the  tenant  or  those  under  whom  he  claims,  have  had 
ID  actual  possession  for  the  term  of  Six  Years  or  more  before  such  entry, 
and  withhold  from  such  tenant  the  possession  thereof,  such  tenant  may  in  an 
action  for  money  laid  out  and  expended  recover  from  the  proprietor  or 
owner  the  increased  Value  of  the  premises,  by  virtue  of  the  buildings  and 
iaiprovements  made  by  such  tenant  or  those  under  whom  he  claims.  Pro- 
vided such  entry  by  the  owner  shall  have  been  made  while  the  tenant  was 
in  the  actual  possession  of  the  premises  and  against  his  consent." 

Id  real  actions,  where  the  tenant  has  held  as  a  disseisor  for  more  than  six 
years  before  the  commencement  of  the  suit,  the  valueof  the  premises  may 
be  ascertained  by  the  jury,  and  also  the  value  of  the  demanded  premises 
without  the  improvements ;  and  if  during  the  term  in  which  such  verdict 
shall  have  been  given,  the  demandant  shall  make  his  election  on  record,  in 
open  Court,  to  abandon  the  demanded  premises  to  the  tenant  at  the  price 
estimated  by  the  Jury  exclusive  of  the  improvements,  then  no  judgment 
for  possession  shall  be  rendered  on  the  verdict,  but  judgment  for  the  sum 
80  estimated. 


MARYLAND. 

The  Statute  of  Limitations  of  21  Jac.  1.  c.   16,   has  been  adopted  as 
Law  in  Maryland  ;  but  the  Statute  of  32  Henry  8,  Ch.  2,  has  not. 

By  an  Act  passed  February,  1819.  the  exceptions  in  favour  of  '*  Persons 
beyond  seas,"  is  repealed  in  every  case. 


MASSACHUSETTS. 
{Act  of  March  2d,  1808.) 

LimitatioDS  of  real  Actions  ;  Writ  of  Eighty  upon  the  possession  or 
seisin  of  the  demandant's  ancestor  or  predecessor  ;  forty  years. 

Writ  of  Entry  upon  disseisin  of  Demandant's  ancestor  or  predecessor ; 
or  any  action  possessory  upon  possession  of  demaDdaot's  aocestor  or  prede- 
cessor; thirty  years. 

Any  action  upon  demandant's  own  seisin  or  possession ;  thirty  years. 
{Act  of  July  A    1786.) 

Writs  of  Formedon.  id  descender,  remainder,  or  reverter  ;  twenty  years: 
— And  the  same  limitation  of  Entry  into  lands. 

**  Provided  always^  That  when  any  person  that  is  or  shall  be  entitled 
"to  any  of  the  writs  of  Formedon  aforesaid ;  or  to  any  entry  into  lands, 
"  tenements  or  hereditaments,  shall  at  the  time  the  said  right  or  title  first 
**  descended,  accrued  or  fell,  be  within  the  age  of  twenty-one  years,  Feme 
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or  title  first  descended,  accrued,  come,  or  fallen,  within  the  age  of  twen- 


'*  C^i>cri,  AVwt  Compos^  imprisooed,  or  beyond  seas,  or  without  the  limits 
<•  of  the  United  States,  that  then  socb  person  shall  and  may  bring  sach  suit, 
'^  or  make  such  entry  at  any  time  within  ten  years  after  the  expiration  of 
'*  the  twenty  years  aforesaid,  and  not  afterwards." 

Where  an  action  is  commenced  for  the  recovery  of  land  ivhich  the  ten- 
ant in  possession  or  those  ^'  under  whom  he  claims^has^had  in  actual  posses- 
sion for  the  term  of  six  years  or  more  bcfoce  the  commencement  of  such 
action,  the  jury  which  tries  the  same  if  they  find  a  %'erdictfor  the  domand- 
anty  shall  (if  the  tenant  requests  the  same)  also  enquire,  and  by  their  verdict 
ascertain  the  increased  value  of  the  premises,  at  the  time  of  trial  by  vir- 
tue of  the  buildings  and  improvements  made  by  such  tenant,  or  those  un- 
der whom  he  may  claim ;  and  (if  the  demandant  shall  reqiiire  it)  what 
would  have  been  the  value  of  the  demanded  premises,  had  no  buildings  or 
improvements  been  made  by  such  tenant,  or  those  under  whom  he  may 
claim;"  and  the  demandant  may  then,  "during  the  term  in  which  such 
verdict  may  be  given*'  *'  make  his  election  on  record  in  open  Court  to  aban- 
doa  the  demanded  premises  to  the  tenant  at  the  price  estimated  by  the  ju- 
ry as  aforesaid  ;"  but  if  the  demandant  shall  not  make  such  election  no  writ 
of  seisin  or  possession  shall  issue  in  his  favour,  unless  he  shall  within  one 
year  have  paid  into  (he  clerk's  office  or  otherwise  as  the  Court  may  ap- 
point, **such  sum  with  the  interest  thereof  as  the  jury  shall  have  assessed 
'*  for  buildings  pr  improvements  as  aforesaid.*'  {Acts  iff  March  S,  1808 ; 
March  2,  J810;  *  February  Z2,  1820.) 


MISSISSIPPI. 

Every  action,  of  whatever  kind,  for  the  recovery  of  lands,  tenements 
and  hereditaments,  must  be  brought  within  thirty  years  after  the  title  ac- 
crues. 

Jhroviso^  Saving  the  rights  ot  InfaniSj  Insane  Persons,  and  Femes  Co^ 
vert. 


MISSOURI. 

Limitation  of  actions  for  real  property, 

An  actions  of  whatever  kind  or  description,  for  any  ]and6,  tenements  xst 
Iieredhaments,  are  limited  to  twenty  Years ;  and  every  entry  into  lands 
must  be  made  within  tweoty  years  after  the  title  to  the  same  first  descend^ 
ed  or  accrued.     {Act  aft\  February,  1825,  Sect  2.) 

Persons  *'  within  the  age  of  twenty-one  years,  Femme  Covert^  Non  Com' 
*'  ^sM$m^t  iflEiprisoDed,  beyond  seas  or  without  the  limits  and  jurisdiction 
^  of  the  Uotted  States  of  America,"  may  bring  action  or  make  entry  with- 
ia  twesty  years  after  their  disabilities  removed ;  **  and  in  case  such  person 
^or  persons  shall  die  within  the  said  term  of  twenty  years,  or  under  any  of 
"  4be  disabilities  aforesaid,  the  heir  or  heirs  of  such  pel'son  of  persons  shall 
"  have  theaama  benefit  that  such  persons  would  or  might  have  had  by  liv- 
**  iag  nntil  their  disabilities  shoald4iave  ceased  or  been  removed."    (Ibid. 

Clatitos  against  the  state  for  eaehealed  lands,  most  be  made  withio  jfes 
9ars;  **  saviag,  however,  to  infants,  married  women,  and  persons  of  tin- 
"  jOQ0d||l»d,or  per8(«!8  beyood  the  Mguin  of  the  Vnit€d  States^  the  fig^t 
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ty-one  years,  Feme  Covert,  Mn  Compos  MttUis,  imprisoned,  or  beyond 

**  to  appear  aod  6Ie  their  petitions  as  aforesaid,  at  aoy  time  within  &V9 
*'  years  aAer  their  respective  ilisabilities  are  removed.'  {Ad  of  December 
18,  1824,  Sect.  9.) 

NEW-HAMPSHIRE. 

LimitatioDof  actions  for  real  property. 

No  person  can  maintain  any  action  for  the  recovery  of  Lands,  aniess 
upon  a  seisin  within  twenty  years. 

There  is  a  saving  of  five  years  after  disability  removed,  to  sach  as  were, 
at  the  time  the  right  or  title  descended  or  accrued  to  them^  either  under 
Twenty-One  Year$  of  Age,  Feme  Covert,  Non  Compos  Mentis^  imprison^ 
edf  or  without  the  Limits  of  the  United  States. 

NEW.JERSEY. 
(Act  for  the  Limitation  of  Actions^  passed  1th,  February  1799.) 

Sect.  **  10.  Md  he  it  enacted^  That  from  and  aAer  the  first  day  of  Jbnif* 
*^  ary,  which  will  be  in  the  year  of  oar  Lord  one  thousand  eight  hundred 
**  and  three,  every  real,  possessory,  ancestral,  mixed,  or  other  action,  for 
*^  any  lands,  tenements  or  hereditaments,  shall  be  brought  or  instituted 
'*  within  twenty  years  next  after  the  right  or  title  thereto,  or  cause  of 
*'  such  action  shall  accrue,  and  not  after  :  Provided  always,  That  the 
'*  time,  during  which  the  person  hath  or  shall  have  such  right  or  title,  or 
"  caupe  of  action,  shall  have  been  under  the  age  of  twenty-one  yeara,' 
'*  Feme  Covert ^  or  Insane^  shall  not  be  taken  or  computed  as  part  of  the 
"  said  limited  period  of  twenty  years.'' 

Sect.  9.  Limits  the  time  of  entry  into  lands^  &,c.  to  twenty  years  ;  but 
with  the  same  Proviso^  as  is  contain^  in  Section  10. 

Sect.  11.*'  And  be  it  enacted^  That  if  a  mortgagee  and  those  under  him, 
"  be  in  possession  of  the  lands,  tenements  and  hereditaments  contained  in  the 
**  mortgage  or  any  part  thereof,  for  twenty  years  after  default  of  payment 
*'  by  the  mortgagor,  then  the  right  or  equity  of  redemption  therein  shall 
**  be  for  ever  barred.'' 

Sect.  13.  Limits  suits  by  the  State,  for  land,  to  Twenty  Years. 


NEW-YORK. 

The  existing  Law  of  Limitations  of  Nem^'York,  relative  to  Real  Estate, 
will  be  found  in  Part  3,  Chap.  4,  Tit.  2.  Art  1  ;  in  %^  32  &>  45»  of  Art.  4  ; 
and  in  Part  2,  Chap.  1,  Tit  3,  §  18,  of  the  '*  Revised  Statutes.'^  {YoL  2. 
pp,  292,  298,  300  ;  Fol  1.  p.  742.) 

**  §  1.  The  people  of  this  state  will  not  sue  or  implead  any  person  for, 
or  in  respect  to,  any  lands,  tenements  or  hereditaments,  or  for  the  issues 
or  profits  thereof,  by  reason  of  any  right  or  title  of  the  said  people  to  the 
same,  unless, 

**  1.  Such  right  or  title  shall  have  accrued  within  twenty  years  before 
any  suit,  or  other  proceeding,  for  the  same  shall  be  commenced  :  or  unleas, 

**  a.  The  said  people,  or  those  from  whom  they  claim,  shall  have  re* 
ceived  the  rents  and  profits  of  such  real  estate,  or  of  some  part  thereof 
within  the  said  space  of  twenty  years. 

**  ^  2.  The  lest  preceding  section  shall  not  extend  to  any  suit  or  prosef 
CQtionfor,  or  ie  respect  tO|  any  liberties  or  franchises. 
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seas,  tl)eD  such  person,  and  his  heir,  may,  notwithstanding  the  ssdd 


<*  §  Sl  No  action  shall  bo  brought  for,  or  in  respect  to,  any  lands,  tene- 
ments or  hereditaments,  by  any  person  claiming  by  virtue  of  any  letters 
patent,  or  grants  from  the  people  uf  this  state,  unless  the  same  might  have 
been  ci^mmenced  by  the  people  of  this  state,  as  herein  speci6ed,  in  case 
such  patent  or  grant  bad  not  been  issued  or  made. 

**'  $  4.  When  letters  patent,  or  grants,  of  any  lands  or  tenements,  shall 
have  been  issued  or  made  by  the  people  of  this  state,^  and  the  same  shall 
be  declared  void  by  the  judgment  or  decree  of  some  competent  court,  ren- 
dered upon  a  suggestion  of  concealment,  or  wrongful  detaining,  or  defect' 
ive  title,  in  such  case,  ab  action  for  the  recovery  of  the  premises  so  con-  • 
veyed,  may  be  brought,  either  by  the  people  of  this  state,  or  by  any  subse- 
quent patentee  or  grantee  of  the  same  premises,  his  heirs  or  assigns,  with- 
in twenty  years  aAer  such  judgment  or  decree  was  rendered  ;  but  not  nf-* 
ter  that  period, 

**  ^  6.  No  action  for  the  recovery  of  any  lands,  tenements  or  heredita- 
ments, or  for  the  recovery  of  the  possession  thereof,  shall  be  maintained, 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecesfior  or  grantor,  was 
seised  or. possessed  W the  premises  in  question,  within  twenty  years  before 
the  commencement  of  such  action. 

''  §6.  No  avowry  or  cognizance  of  title  to  real  estate,  or  to  any  rents 
or  services,  shall  be  valid,  unless  it  appear  that  the  person  making  the 
avowry,  or  the  person  in  whose  right  the  cognizance  is  made,  or  the  ances- 
tor, predecessor  or  grantor  of  such  person,  was  seised  or  possessed  of  the 
premises  in  question,  within  twenty  years  before  the  committmgof  the  act,  . 
in  defence  of  which  such  avowry  or  cognizance  is  made. 

'*  §  7.  No  entry  upon  real  estate  shall  be  deemed  sufficient  or  valid  as  a 
claim,  unless  an  action  be  commenced  thereupon  within  one  year  after  the 
making  of  such  entry  and  within  twenty  years  from  the  time  when  the 
right  to  make  such  entry,  descended  or  accrued. 

^  §  8.  In  every  action  for  the  recovery  of  real  estate,  or  the  possession 
thereof,  the  person  establishing  a  legal  title  to  the  premises,  shall  be  pre- 
sumed to  have  been  possessed  thereof,  within  the  time  required  by  law  ; 
and  the  occupation  of  such  premises  by  any  other  person,  shall  be  deemed 
to  have  been  under,  and  in  subordination  to,  the  legal  title,  unless  it  ap- 
pear that  such  premises  have  been  held  and  possessed  adversely  to  such 
legal  title,  for  twenty  years  before  the  commencement  of  such  action. 

*'  §  9.  Whenever  it  shall  appear  that  the  occupant,,  or  those  under  whom 
he  claims,  entered  into  the  possession  of  any  premises  under  claim  of  title, 
exclusive  of  any  other  right,  founding  such  claim  upon  some  written  in- 
fttrnment,  as  being  a  conveyance  of  the  premises  in  question,  or  upon  the 
decree  or  judgment  of  some  competent  court ;  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  premises  included  in  such  in* 
strumeat,  decree  or  judgment,  or  of  some  part  of  such  prembes,  under 
such  claim,  for  twenty  years,  the  premises  so  included,  shall  be  deemed  to 
have  been  held  adversely  ;  except  that  where  the  premises  so  included, 
consist  of  a  tract  divided  into  lots,  the  possession  of  one  lot  shall  not  be 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

**  %  10.  For  the  purpose  of  constituting  an  adverse  possession,  by  any 
person  claiming  a  title  founded  upon  some  written  instrument,  or  some 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed  and  oc* 
copied  in  the  following  cases : 
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turenty  years  be  expired,  bring  Iiis  action,  or  make  his  enti^,  as  be 

.  "  1.  Where  it  has  been  usually  cultivated  or  improTed : 

^  2.  Where  it  has  been  protected  by  a  substantial  enclosure  : 

**  3.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  of 
fuely  or  of  fencing  timber,  for  the  purposes  of  husbandry,  or  the  ordinary 
use  of  the  occupant : 

'<  4.  Where  a  known  farm  or  single  lot  has  been  partly  improved,  the 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,. or  not  en- 
closed, according  to  the  usual  course  and  custom  of  the  adjoining  country, 
shall  be  deemed  to  have  been  occupied  for  the  same  length  of  time,  as  the 
part  improved  and  cultivated. 

*'  §  11.  Where  it  shall  appear  that  there  has  been  an  actual  continued 
occupation  of  any  premises,  under  a  claim  of  title,  exclusive  of  any  other 
right,  but  not  founded  upon  any  written  instrument,  or  any  judgment  or 
decree,  the  premises  *so  actually  occupied,  and  no  other,  shall  be  deemed 
to  be  held  adversely. 

*'  ^  12.  For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son  claiming  title  not  founded  upon  some  written  instrument,  or  some 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed  and  oc- 
cupied, in  the  following  cases  only.: 

^  1,  Where  it  has  been  protected  by  a  substantial  enclosure  : 

"  a.  Where  it  has  been  usually  cultivated  or  improved. 

^  §^  13.  Whenever  the  relation  of  landlordjand  tenant,  shall  have  exist- 
ed between  any  persons,  the  possession  of  the  tenant  shall  be  deemed  the 
possession  of  the  landlord,  until  the  expiration  of  twenty  years  from  the 
termination  of  the  tenancy  ;  or  where  there  has  been  no  writteti  lease,  until 
the  expiration  of  twenty  years  from  the  time  of  the  last  payment  of  rent ; 
notwithstanding  such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adversely  to  his  landlord.  But  such  presumption  shall  not 
be  made  after  the  periods  herein  limited. 

**  ^  14.  All  writs  of  sciere  facias  upon  fines,  heretofore  levied  of  any 
manors,  lands,  tenements  or  hereditaments,  shall  be  sued  out  wjthin  twen- 
ty years  next  after  the  title  and  cause  of  action  first  descended  or  fallen  ; 
and  not  afler  that  period. 

*'  ^  15.  The  right  of  any  person,  to  the  possession  of  any  real  estate, 
shall  not  be  impaired  or  affected,  by  a  descent  being  cast  in  consequence 
of  the  death  of  any  person  in  possession  of  such  estate. 

*'  §  16.  If  any  person  entitled  to  commence  any  action  in  this  Article 
specified,  or  to  make  any  entry,  avowry  or  cognizance,  be  at  the  time  such 
title  shall  first  descend  or  accrue,  either, 

•*  1.  Within  the  age  of  twenty-one  years  :  or, 

"  a.  Insane :  or, 

^*  s.  Imprisoned  on  any  criminal  charge,  Or  in  execution  upon  sdme 
conviction  of  a  criminal  offence  for  any  term  less  than  for  life  :  or, 

^  4.  A  married  woman  : 

The  time  during  which  such  disability  shall  continue,  shall  not  be  deem- 
ed any  portion  of  the  time  in  this  Article  limited  for  the  commencement  of 
such  suit,  or  the  making  such  entry,  avowry  or  cognizance  :  but  such  per- 
son may  bring  such  action,  or  make  such  entry,  avowry  or  cognizance,  after 
the  said  time  so  limited,  and  within  ten  years  after  such  disability  removed, 
but  not  after  that  period. 

$  17.  If  the  person  entitled  to  commence  such  action,  or  to  make  such 
entry,  avowry  or  cognizance,  shall  die  during  the  continuance  of  any  disa* 
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might  have  done  before  this  act,  bo  as  such  person,  or  his  heir,  shall, 

bility  specified  id  the  preceding  sectioo,  and  no  determination  or  jadgment 
be  bad  of  the  title,  right  or  action  to  him  accrued,  his  heirs  may  commence 
such  action,  or  make  such  entry,  avowry  or  cognizance,  a^er  the  time  in 
this  Article  limited  for  that  purpose,  and  ivithin  ten  years  ai\er  his  death  ; 
but  not  after  that  period.*' 

^  <*  §  32.  Whenever  any  person  shall  be  disabled  to  prosecute  in  the  courts 
of  this  state,  by  reason  of  his  being  an  alien  subject  or  citizen,  of  any  coun- 
try at  war  with  the  United  States,  the  time  of  the  continuance  of  such  war, 
shall  not  be  deemed  any  part  of  ^he  respective  periods  limited  in  the  first 
and  second  Articles  of  this  Title,  for  the  making  of  any  entry,  or  the  com* 
mencement  of  any  action.*' 

"  §  45.  The  provisions  of  the  preceding  Articles  of  this  Title,  shall  not 
apply  to  any  actions  commenced,  nor  to  any  cases  where  the  right  of  ac« 
fioQ  shall  have  accrued,  or  the  right  of  entry  shall  exist,  before  the  time 
when  this  Chapter  takes  efiect  as  a  law  ;  but  the  samo  shall  remain  sub- 
ject to  the  laws  now  in  force." 

Part  II,  Chap.  I.  Title  S. 

<'^  18.  A  widow  shall  demand  her  dower  within  twenty  years  after  the 
death  of  her  husband  ;  but  if,  at  the  time  of  such  death,  she  be  under  the 
age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal  charge  or 
conviction,  the  time  during  which  such  disability  continues*  shall  not  form 
any  part  of  the  said  term  of  twenty  years.*'     (Vol  \,p,  742.) 

The  "  Act  for  the  Limitation  of  Criminal  Prosecutions  and  Actions  at 
Law;'  {24th  Sess.  Chap.  183;  1  ll  L.  184.  185,  186,)  w^s  the  ''  Law  in 
force,"  when  the  **  Revised  Siatutes^^*-  went  into  operation :  It  contains  the 
following  sections. 

'*  III.  And  be  it  further  enacted,  That  all  writs  of  scire  facias  upon 
**  fines  of  any  manors,  lands,  tenements  or  hereditaments'  hereafter  to  be 
«•  brought,  shall  be  sued  and  taken  within  twenty  years  next  after  the  title 
''and  cause  of  action  first  descended  or  fallen  and  not  after  ;  and  no  per- 
**  son  shall  at  any  time  hereafter  make  any  entry  into  any  manors,  lands» 
**  tenements  or  hereditaments  but  within  twenty  years  next  after  his  right 
*'  or  title  descended  or  accrued  to  the  same,  and  in  default  thereof  such 
"  person  so  not  entering  and  his  heirs  shall  thereafter  be  barred  from 
*'  making  such  entry  :  And  further^  That  no  claim  or  entry  of  or  upon  any 
'«  manors,  lands,  tenements  or  hereditaments  shall  be  a  sufficient  entry  or 
'*  claim  within  the  meaning  of  this  act,  unless  an  action  shall  be  commen- 
'<  ced  thereupon  within  one  year  next  after  the  making  of  such  entry  or 
*'  claim,  and  prosecuted  with  effect  :  Provided,  That  if  any  person  enti- 
*'  tl^d  to  any  such  writ  of  scire  facias,  or  to  make  such  entry,  be  at  the  time 
'*  ducb  right  or  title  fir«t  descended  or  accrued  within  the  age  of  twenty- 
<c  cue  years,  Feme  Covert,  insane  or  imprisoned,  such  person  and  his  heirs, 
"  shall  or  may  after  the  said  twenty  years  be  expired,  bring  such  action  or 
**  make  such  entry  as  he  or  they  might  have  done  before  the  expiration  of 
'^  the  said  twenty  years,  so  as  such  person  within  ten  years  after  such  dis- 
^'  ability  removed,  or  the  heir  or.  heirs  of  such  person  within  ten  years  after 
**  his  death,  sue  forth  such  writ  or  make  such  entry,  and  at  no  lime  after 
''  ten  years  as  aforesaid. 

'*  IV.  And  bt  it  further  enacted^  That  any  disseisor  dying  seised  of  any 
^*  lands,  tenements  or  hereditaments,  having  no  right  or  title  therein,  shall 
^'  not  be  taken  or  deemed  any  such  descent  in  the  law  as  to  toll  or  take 
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within  ten  years  next  after  his  and  their  full  age,  discoverture,  coming 


**  away  the  entry  of  any  person  or  bis  heirs,  who  at  the  time  of  such  descent 
''  shall  have  lawful  right  of  entry  therein,  unless  such  disseisor  shall  have 
'*  bad  tbe  peaceable  possession  of  the  lands,  tenements  or  heredilemedts 
"  whereof  he  shall  so  die  seised  for  tbe  space  of  five  years  next  after  the 
*^  disseisin  by  him  committed,  without  entry  or  continual  claim  by  or  of 
"  tbe  person  or  persons  having  lawful  title  thereto." 


NORTH  CAROLINA. 

{Act  of  1715.) 

Entry  or  claim  into  lands,  tenements  and  hereditaments,  by  persons  that 
shall  have  right  or  title  thereto,  limited  to  seven  years. 

Proviso;  Saving  the  rights  of  such  persons  as  at  the  time  tbe  right  or  ti- 
tle first  descended  or  accrued  to  them,  were  within  the  age  of  twenty-one 
years,  Feme  Covert,  Non  Compos  Mentis^  imprisoned  or  beyond  seas,  ''so 
**  as  such  persons  shall,  within  three  years  next  after  full  age,  discoverture, 
'*  coming  of  sound  mibd,  enlargement  out  of  prison,  or  persons  beyond  seiis, 
*'  within  eight  years  after  tbe  title  or  claim  becomes  due,'  take  benefit  and 
''sue  for  the  same,  and  at  no  time  after  the  times  of  limitations  herein  spe- 
*^  eified  ;  but  that  all  possessions  held  without  suing  sucli  claim  as  aforesaid, 
''shall  be  a  perpetual  bar  against  all  and  all  manner  of  persons  whatsoever, 
''that  the  expectations  of  heirs  may  not,  in  a  (short  time,  leave  much  land 
**  unpossessed;  and  titles  so  perplexed,  that  no  man  will  know  of  whom  to 
''take  or  buy  land." 

Where  persons  in  possession  of  lands,  d&c.  or  those  under  whom  they 
claim  have  been  in  possession  twenty-one  years,  under  titles  derived  from 
sales  made  either  by  creditors,  executors  or  administrators  of  any  person 
deceased,  or  by  husbands  and  their  wives,  or  by  indorsements  of  patents  or 
other  colourable  title,  such  possessions  are  "  ratified,  confirmed  and  declar-^ 
"  ed  to  be  a  good  and  legal  bar  against  tbe  entry  of  any  person  or  persons, 
'*  under  the  right  or  claim  of  tbe  state,  to  all  intents  and  purposes  whatso-^ 
"ever;  any  ^rmcr  act,  law  or  usage  to  tbe  contrary  notwithstanding : 
''  Provided  nevertheless,  that  the  possession  so  set  up  shall  have  been  as- 
*'certained  and  identified  under  known  and  visible  lines  or  boundaries/' 
(Actqf  1791.   Chap.  15.) 


OHIO. 

"  Act  for  the  limitation  of  actions."     (Passed  4th  January^  1804.) 

''No  person  or  persons  shall  hereafter  sue,  have  or  maintain  any  wrk  of 
"ejectment,  or  other  action  for  the  recovery  of  any  possession,  title  or 
"claim  of,  to  or  for  any  lands,  tenements  or  other  hereditaments,  but  with- 
"  in  twenty  years  next  after  the  right  of  such  actions  or  suits  shall  have  ac- 
"  crued."     (Ch.  3.  Sect.  2.) 

"Sect  3.  Provided  always,  and  he  it  further  enacted,  That  if  apy  per- 
"  son  or  persons  [who"]  is  or  shall  be  entitled  to  have,  sue  or  bring  any  such 
"action  or  actions  as  aforesaid,  shall  be  within  the  age  of  twenty -one 
"years,  insane,  feme  cot^^r/,  imprisoned  or  beyond  sea,  at  the  time  when 
"  any  sdch  action  or  actions,  may,  or  shall  have  accrued,  then  every  such 
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of  Bound  mind,  enlargement  out  of  prison^  or  coming  into  this  realm,  or 

«<  person  or  persons  shall  have  a  right  to  have,  sue  or  bring  any  ot  theao* 
*'tion  or  actions  aforesaid  within  the  times  hereby  before  limited  in  this 
^'act,  after  such  disability  shall  hare  been  removed." 


PENNSYLVANIA. 

(Act  of  26th  March,  1785.  Chap.  1 1?4.  Sec.  2.-3  Rev.  Laws  p.  40.) 
Entry  into  lands,  &c. ;  writs  of  right  or  any  other  real  or  possessory  writ 
or  action  for  lands,  &c.  limited  to  twenty-ooe  yjsars. 

Proviso  /  Saving  the  rights  of  persons  '*  within  the  age  of  twenty*one 
years,  Feme  Covert^  JVon  Otmpos  Mentisy  imprisoned,  or  beyond  the  saas^ 
or  from  and  without  the  United  States  of  America,"  so  as  sach  persons  or 
the  heirs  of  such  persons,  shall  within  ten  years  next  ailer  disability  re« 
moved,  **  take  benefit  of  or  sue  for  the  same."  And  in  case  of  the  death  of 
such  persons  under  any  of  tho  disabilities  aforesaid,  their  heirs  '*  shall  haire 
the  same  benefit,  that  such  persons  might  have  had  by  living  until  such  dis* 
abilities  had  ceased  or  were  removed ;"  and  if  any  abatement  happen  in  any 
proceedings  upon  such  right  or  title,  they  may  be  renewed  and  continued^ 
*'  within  three  years  from  the  time  of  such  abatement  but  not  afterwards.'* 
(Oid.  8ect.4.) 

By  the  Act  of  11th  March,  1800,  Cilop.  2118,  (he  above  act  is  «'de- 
<*  dared  to  have  no  force  or  efiect  within  what  is  called  the  seventeen  town* 
*'  ships,  in  the  county  of  Luzerne,  nor  in  any  case  where  title  is,  or  has  at 
^<any  time,  been  claimed  under  what  is  called  the  Susquehanna  Company, 
**or  in  any  way  under  the  state  of  Connecticut,  for  any  lands  or  possessions 
"  irithin  this  Commonwealth." 


RHODE  ISLAND. 

The  Statutes  of  32  Henry,  8.  CA.  2.  and  of  21  James  1.  Ch.  16.,  are  in 
force  in  the  State  of  Rhode  Island.  (Fide  Inman  vs.  Barnes^  2  GaUison's 
Sep.  316.  317.; 

The  act  entitled  '*  an  Act  for  quieting  possessions  and  avoiding  suits  at 
'*  law,"  declares.  **  That  where  any  person  or  persons,  or  others,  from 
<•  whom  he  or  they  derive  their  titles,  either  by  themselves,  tenants,  or  lea- 
*'sees,  shall  have  been,  for  the  space  of  twenty  years,  in  the  uninterrupted, 
*'  quiet,  peaceable,  and  actual,  seisin  and  possession,  of  any  lands,  tenements, 
^^  or  hereditaments  within  this  State,  for  and  during  the  sv^id  time,  claiming 
*'the  same  as  his,  her,  or  their  proper,  sole  and  rightful  estate  in  fee  simple, 
**  such  actual  seisin  and  possesion  shall  be  allowed  to  give  and  make  a  good 
^'and  rightful  title  to  such  person  or  persons,  their  heirs  or  assigns  forever. 
**  And  this  act  being  pleaded  in  bar,  to  any  action  that  shall  hereafter  be 
'<  brought  for  such  lands,  tenements  and  hereditaments,  and  such  actual 
'*  seisin  and  possession  being  duly  proved,  shall  be  allowed  to  be  good,  val- 
-'id  and  effectual  in  the  law  for  barring  the  same."  To  this  act  there  is 
the  following  Proviso : 

**  Provided  further,  That  nothing  above  contained  shall  extend  or  be 
"  construed,  or  deemed  to  extend,  to  bar  any  person  or  persons  having  any  ' 
**  estate  in  reversion  or  remainder  expectant  or  depending  in  any  lands,  ten- 
*<  emants  or  hereditaments,  after  the  end  or  determination  of  the  estate  for 
'*  years,  life^  or  lives,  such. person  or  persons  pursuing  his  or  their  title,  by  ' 
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death,  take  benefit  o^  and  sue  forth  the  same,  and  at  no  period  ader  the 
«aid  ten  years.'' 

«  due  course  of  law,  within  ten  years  after  his  or  their  right  of  action  shall 
"  accrue,  any  thing  in  this  act,  to  the  contrary  notivithst«inding.''     {Rid.) 


SOUTH  CAROLINA. 

•  . 

(Public  Laws,  page  101.  Act  of  December  12, 1712.) 
-  '*  If  any  person  or  persons  to  whom  any  right  or  title  to  lands,  tenements 
*'  or  hereditaments,  within  this  province  shall  hereafter  descend  or  come>  do 
"  not  prosecute  the  same  within  6  years  after  such  right  or  title  accrued, 
**  that  then  he  or  they,  and  all  claiming  under  him  and  them,  shall  be  for- 
*'eyer  barred  to  recover  the  same,  excepting  any  person  or  persons  be- 
"  yond  the  seas,  or  out  the  limits  of  this  province,  feme  covert  or  imprison- 
"  ed,  who  shall  be  allowed  the  space  of  7  years  to  prosecute  their  right  or 
*'  title,  or  claim  to  any  lands,  tenements  or  hereditaments,  in  this  province, 
*'  after  such  ri^  and  title  accrued  to  them  or  any  of  theop,  and  at  no  time  af- 
**  ter  the  said  seven  years  ;  and  also  excepted,  any  person  or  persons  that 
''are  under  the  age  of  21  years,  who  shall  be  allowed  to  prosecute  their 
«« claims  of  any  time  within  2  years  after  they  come  to  age,  and  if  beyond 
"  tho  seas,  S  years/'     {Ibid.  Sect.  2.^ 

<*  Persons  under  21  years  shall  be  allowed  5  years  after  attaining  the 
<^  said  age  to  prosecute  their  right  or  title  to  lands*  and  4  years  after  attain* 
*^  ing  such  age  to  prosecute  any  personal  action  to  which  they  are  or  may 
**  be  entitled  ;  any  thing  in  the  said  Act,  passed  12th  of  December,  to  the 
'"^contrary  hereof  in  any  wise  notwithstanding."  (Act  of  29th  February, 
1788,  Sect  2.     Public  Laws, p.  455.; 

Claim  to  lands  to  be  effectual,  mast  be  made  by  '*  action  of  law  duly  en* 
*Mered  in  the  Court  of  Common  Pleas  within  this  province,  according  to 
*' the  former  practices  and  rules  of  the  said  Court.''  (Ad  of  December 
12th,  1712,  Sect.  3.) 

Not  only  the  persons  which  have  not  made  their  claim  to  any  lands,  &c. 
within  the  time  limited  by  this  act  shall  be  barred,  but  also  all  manner  of 
persons  whatsoever,  that  shall  at  any  lime  claim  under  such  person  or  per- 
sons who  have  lost  their  claim,  shall  be  in  like  manner  barred  by  this  Act. 
(Ibid.  Sett.  5.) 

"  And  whereas  by  this  Act  a  person  being  a  Feme  Covert,  is  limited  as 
«'  to  the  time  of  laying  claim  to  lands  or  tenements,  and  to  commencing  ac- 
"  tions  or  suits  of  law,  and  not  excepted  generally  until  discoverture  and 
<*  that  such  person  may  be  no  way  prejudiced  by  the  same.  Be  it  further 
«*  enacted.  That  in  case  any  feme  covert  have  any  right  or  claim  to  any  lands 
**or  tenements  within  this  province,  or  any  other  action  or  suit  whatsoever, 
•<  such  feme  covert  shall  have  power  to  constitute  an  attorney,  under  her 
*'  hand  and  seal,  to  prosecute  such  her  claim,  action  or  suit,  either  in  her 
•<  own  name  or  the  name  of  her  husband  and  self,  as  if  her  husband  had 
'*  joined  with  her  in  such  power  of  attorney,  and  such  person  so  constituted 
«'  shall  have  power  to  prosecute  snch  suit  or  claim  to  effect,  and  her  bus* . 
**iband  shall  not  have  power  to  abate,  discontinuance  of  release  her  claim  or 
*<  aotioo,  witbont  her  voluntary  consent  given  in  open  court,  and  recorded 
*«io  the  proceedings,  neither  shall  such  suit  or  action  be  any  way  abated 
''opontbe  account  of  such  woman  being  nnder  coverture,  bnt  tte  j^ro- 
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From  the  ancient  doctrine  of  nullum  tempus  occurrit  regij[t]  the  King 

«  ceedinga  shall  be  in  all  things  as  good  and  efiectaal  in  lavr,  as  if  snch  wo- 
^*  man  was  sole  or  her  busbaod  joined  with  her  in  soch  suit,  any  law,  statute^ 
**  act,  usage  or  custom  in  this  Province,  to  the  contrary  notwitbstanding." — 
(Ibid,  Sect  16.) 


TENNESSEE:. 
{Act  of  16  November,  1819.  Ch.  28.) 
Seven  years  possession  of  lands,  d&c.  which  have  been  granted  by  this 
State,  or  the  State  of  North  Caroliuai  where  tbe  same  have  been  held  or 
claimed  by  virtue  of  a  deed  or  deeds  of  conveyance,  devise,  grant,  or 
other  assurance  purporting  to  convey  an  estate  in  fee  simple,  and  no  claim 
by  suit  in  law  or  equity  effectually  prosecuted  against  such  possession  with* 
in  that  time,  entitles  the  possessor  to  keep  and  hold  in  possession  such 
quantity  of  land  as  shall  be  specified  and  described  in  his,  her  or  their  deed 
of  conveyance,  devise,  grant  or  other  assurance,  as  aforesaid  in  preference 
to,  and  against  all,  and  all  manner  of  person  or  persons  whatsoever  ;  and 
**  shall  have  a  good  and  indefeasible  title  in  fee  simple  to  such  lands,  tene^ 
'^  ments,  or  hereditaments :  any  law,  usage  or  custom  to  the  contrary  not- 
**  withstanding."    And  all  persons  having  a  legal  or  equitable  title  which 


_  The  maxim  ntdlum  tempus  occurrit  regi  applies  to  the  State  ;  and  no 
titie  to  Lands  can  be  acquired  against  the  State,  by  the  Statute  of  Limita* 
Cions.  The  Statute  of  Limitations  cannot  bar  an  escheat,  or  give  a  right 
to  escheated  property. — Harlock^  Al.  vs.  Jackson,  1  Constit,  Rep.  135. 

The  Statute  of  Limitations  does  not  run  against  the  Commonwealth. — 
Commonwealth  vs.  SfGowan,  4  Bibh'g  Rep.  62. — 1^  Fide  Kemp  vs.  Com-* 
mowmeaUh^  1  Hen.  j"  Munf.  Rep,  85. — Nimmo*9  Exort.  vs.  Commonwealth^ 
4  Bnd.  57. 

The  Commonwealth  cannot  be  dissebed ;  neither  does  the  Statute  of 
Limitations  run  against  tbe  Commonwealth. — CkiUi  vs.  Co/Ar,  4J9t66'j 
Rep.  554w 

'*  No  laches  can  be  imputed  to  tbe  Government  and  against  it  no  time 
**  runs  so  as  to  bar  its  rights." — 8touf(hton  Sf  Al.  vs.  Baker  Sf  ii/.,  4  Mass. 
Rep.  528.  (Per  Parsonb,  Ch.  J.  delivering  the  Opinion  of  the  Court.) 

**  The  Commonwealth  cannot  be  affected  by  the  Act  of  Limitations," 
JohmtM  vs.  Irtain,  3  8erg.  ^  R  Rep.  292.  (^Per  Tilghman,  Ch.  J.  de- 
Uoering  the  Opinion  of  the  Court.) 

Poasession  cannot  be  pleaded  against  the  Public,  unless  it  is  immemorial. 
Allard  t  AL  vs.  Lobau,  3  Marlines  Rep.  (N.  S.)  294. 

Statutes  of  Limitations  do  not  run  against  the  United  States. — Untied 
StaUs  vs.  Hoar,  2  Mason^s  Rep.  312. 

A  constructive  possession  of  lands  under  colour  of  title,  for  twenty-one 
years,  under  known  and  visible  boundaries  or  lines,  will  not  bar  the  right 
of  entry  under  the  State.  Nor  will  the  actual  possession  for  twenty-one 
years  of  different  parts  of  the  lands  covered  by  colour  of  title,  by  purcha- 
sers from  him  to  whom  the  colour  of  title  was  made,  avail  him  as  to  the 
parts  of  the  land  not  sold  and  actually  possessed.    For  they  are  distinct 
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I  •47  }    is  not  bound  by  this  8tatute,(  j)  nor  are  ecclesi-^astical  per-  /y^ 

sons  within  it,  because  it  would  be  an  indirect  means  of  evad- ir  . 
ing  the  statutes  made  to  prohibit  their  alienations ;  but,  with  these 

(S)  By  itat.  9.  Qm>.  III.  e,  16.  the  Hing  if  before  rait  or  eUum,  and  conseqaently  an  ad- 

diaabled  firom  elaiming  title,  (ezeept  to  liber-  Tene  posieesion  of  land*  for  sixty  yean  will 

tief  and  firanebiset,)  nnleu  the  tame  shall  now  be  a  good  title,  even  against  the  Crown.  ^ 
■eeme  within  the  spaee  of  sixty  yean  next 

they  Dsglect  for  seven  years  to  prosecute  e£fectually  agaiost  :»uch  possess- 
or, shall  be  for  ever  barred.     (^Section  1.) 

Proviso :  Saving  the  rights  of  persons  who  shall  be  at  the  time  the  said 
right  or  title  first  descended*  accrued,  come  or  fallen,  within  the  age  of 
twenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned  or  beyond 
the  limits  of  the  United  States  and  the  territories  thereof,  so  as  tfaey  bring 
their  action  within  three  years  next  after  such  disability  removed.  "  Pro- 
<*  vided  aho^  That  in  the  construction  of  this  saving  no  cumulative  disabil- 
**  ity  shall  prevent  the  bar  aforesaid  \  but  shall  only  apply  to  that  or  those 
"  disabilities,  which  existed,  when  the  right  to  sue  first  accrued  and  no 
*'  other  ;  and  provided  also,  that  such  suit  so  commenced  to  save  the  bar, 
"  shall  be  a  suit  prosecuted  with  effect  and  no  other." 

All  suits  or  actions  either  in  law  or  equity  for  any  lands,  d&c.  limited  to 
seven  years.    (^Section  2.) 

ProvisoeSf  the  same  as  to  the  first  section. 


tracts,  held  by  different  persons  in  different  rights. — Doe  ez^dem.  Clinton  Sf 
Al  vs.  Herring,  1  Murph.  Rep.  414. 

A  grant  of  land  by  the  Commonvveahh  will  pass  its  title,  notwithstanding 
an  adverse  possession,  the  Commonwealth  being  incapable  of  being  dis- 
seised.— Ward  vs.  Bartholomew^  6  Picker,  Rep.  409, 

In  the  case  of  Hall  vs.  GitHng^a  Leasee  (2  Harr.  ^  Johne,  Rep.  1 12.  114.^ 
Chasi,  Ch.  J.  {with  whom  the  other  Judges^  Duval  &  Done  concurred) 
said ;  '*  The  court  are  of  opinion,  that  there  is  no  adversary  possession  on 
**  the  part  of  the  defendant  which  can  defeat  the  right  derived  from  the 
'*  state.  Under  the  act  of  October,  1780,  ch,  49,*  the  state  became  actually 
"  possessed  of  the  land  ;  and  that  act  dispenses  with  the  requisites  neces- 
*'  sary  in  the  case  of  the  crown  to  avoid  a  possession  adversary  to  the 
**  right  of  the  crown,  to  wit,  an  office  found,  or  an  actual  entry.  By  an 
*'  office  found  in  Englandy  the  crown  becomes  actually  seized  and  possessed 
'^  of  any  escheat  land  in  question.  The  state  then  had  the  right  to  pass 
'Mhe  act  of  assembly ;  and  by  that  act,  the  state  by  its  commissioners, 
*'  was  in  as  full  possession  of  the  land  as  if  there  had  been  an  office  found, 
'*  or  actual  entry  by  the  commissioners,  and  ouster  of  the  defendant,  or 
**  those  under  whom  he  claims.*' 

Previous  to  the  first  of  January  1830,  by  the  1st  section  of  the  Act  of 
the  Legislature  of  the  State  of  New-York,  entitled  *^An  Act  for  the  Limi- 
tation of  Criminal  Prosecutions  and  of  Actions  at  Law ;"  passed  8th 
April,  1801.  (1  R.  L.  184.)  All  suits  by  the  State,  "for  or  in  respect  to 
"  any  lands,  tenements  or  hereditaments,  other  than  liberties  or  franchises, 
*'er  the  issues  or  profits  thereof,"  were  limited  to  forty  years. 

But  now  by  the  "  Revised  Statutes,"  Part  3,  Chap.  4,  Tit.  2.  Art.  1,  §  1, 
the  Limitation  Is  reduced  to  twenty  years.  And  §  2,  contains  an  exception 
as  *  to  any  Libecties  or  rrancWsesi"    (Vol  2.  jRp.  292,  293.) 


Digiti 


zed  by  Google 


CHAP.  III.]  ACTION    OF   EJECTMENT.  4? 

exceptions,  the  statute  applies  to  all  persons,  capable  of  a  right  to  en- 
ter ;  and,  therefore,  if  it  appear  that  there  has  been  a  possession  by  the 

VERMONT. 

(Act  of  6  November  1797,  Ck.  1 10.  2  Digested  Laws  page  406.) 
Writ  of  right  or  other  real  action  ;  action  of  ejectment,  or  other  possesso* 
ry  action,  of  whaterer  name  or  nature  limited  to  fifteen  years.  (Section  6.) 
Entry  into  lands,  d&c.  limited  to  fifteen  years.  (Ibtd,) 
**  This  act  shall  not  extend  to  bar  any  infant,  Feme  Covertj  person  im« 
'<  prisoned,  or  beyond  S^as,  viritbont  any  of  the  United  States,  or  Non 
^<  Compos  MentiSf  from  bringing  either  of  the  actions  before  mentioned, 
'*  within  the  term  before  set  and  limited  for  bringing  sach  actions,  calca- 
^*  lating  from  the  time  such  impediment  shall  be  removed.  And  if  any 
'*  person,  against  whom  there  is,  or  hereafter  may  be  any  cause  or  suit,  for 
*^  any  or  every  the  species  of  personal  actions  before  enumerated,  who  at 
'*  the  time  the  same  accrued,  was  without  the  State,  and  shall  not  have 
*'  property  therein  which  could  by  the  common  and  ordinary  process  of 
**  Taw,  be  attached  ;  that  then  and  in  every  such  case,  the  person  who  was 
*^  entitled  to  bring  such  action  or  suit,  shall  have  liberty  to  commence  the 
"  same,  within  the  respective  periods  before  limited  after  such  absent  per* 
**  son's  coming  or  return  into  this  State."     (Section  10.) 

*'  Nothing  contained  in  any  Statute  of  Limitation,  heretofore  passed, 
**  shall  be  construed  to  extend  to  any  lands,  granted,  given,  sequestered 
*^  or  appropriated  to  any  public  pious  or  charitable  use  ;  or  to  any  lands 
*^  belonging  to  this  State  And  any  proper  action  of  ejectment  or  other 
«  possessory  action  may  be  commenced,  prosecuted  or  defended,  for  the 
'*  recovery  of  any  such  land  or  lands  :  any  thing  in  any  Act  or  Statute  of 
'*  Limitations,  heretofore  passed  to  the  contrary,  notwithstanding."  Q<  Act 
relating  to  public  Lands,*'  Passed  1 1  th  November ,  1 802.  2  Digested  Laws, 
411.  ^  Fide  Act  of  26M  October,  1 80 1 .  2  Ibid.  410.) 
'  These  two  last  mentioned  acts,  however,  were,  by  the  act  of  6th  No- 
vember, 1819,  Chap.  15,  repealed,  **  so  far  as  they  relate  to  the  rights  of 
**  land  in  this  State,  granted  to  the  Society  for  the  Propagation  of  tbe 
'*  Gaspel  ID  foreign  parts." 


VIRGINIA. 

Writs  of  right  upon  the  seisin  or  possession  of  the  demandant's  ancestor 
or  predecessor,  limited  to  fifty  years. 

Other  possessory  actions,  upon  the  like  seisin  or  possession,  limited  to 
forty  years. 

Real  actions  upon  demandant's  own  seisin  or  possession  limited  to  thirty 
years. 

Writs  of  Formedon  in  descender,  remainder  or  reverter  of  any  lands, 
tenements  or  hereditaments,  limited  to  Twenty  Years  next  after  tbe  title 
or  cause  of  action  accrued.  And  entry  into  lands,  d&c  limited  to  the  same 
time. 

Proviso ;  Saving  the  rights  of  any  persons,  under  the  age  of  one  and  twen« 
ty  years.  Feme  Covert,  Non  Compos  Mentis,  imprisoned,  or  not  within  this 
Commonwealth  at  the  time  such  right  or  title  accrued,  who  and  his  heirs, 
may,  notwithstanding  tbe  said  twenty  years  are  expired  bring  and  main- 
Cain  his  action,  or  make  bis  entry,  within  ten  years  next  after  such  disabil- 
(fOf  removed,  or  tbe  death  of  the  person  so  disabled,  and  not  afterwards. 
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defendant,  or  those  under  whom  he  holds,  for  the  last  twenty  years,  ad- 
verse to  the  title  of  the  claimant,[l]  and  that  the  plaimant  has  not  been 
prevented  from  prosecuting  his  claim  earlier,  by  reason  ot  some  of  the 
disabilities  allowed  by  the  statute,  he  will  be  barred  of  his  remedy  by 
ejectment. 

It  i^not  easy  to  define  what  will  constitute  an  adverse  hold* 
[*48]  ing  of  this  nature,  but  it  may  be  safely  laid  down  ^'that  an  ad- 
verse possession  will  be  negatived,  when  the  parties  claim  un- 
[*49]  der  the  same  title,  when  the  possession  of  one  *party  is  con- 
sistent with  the  title  of  the  other,  when  the  party  claiming 
title  has  never  in  contemplation  of  law  been  out  of  possession,  and 
when  the  possessor  had  acknowledged  a  title  in  the  claimant. 

[*50]  *First,  where  the  parties  claim  under  the  same  title.  [1] 

flj  A  Defetidaat  in  Ejectment,  being  io  possession  of  the  land  for  which 
the  suit  is  brought,  holding  the  same  by  a  claim  of  title  adverse  to  that  of' 
the  Plaintiff  for  20  years,  is  not  necessarily  entitled  to  a  verdict:  as  where 
he  holds  as  Devisee^  under  a  devise  by  a  Husband  of  land  which  belongs 
not  to  himself,  but  to  bis  Wife.  For,  the  Will  of  a  Husband  does  not  pass 
his  Wife's  land,  and  no  possession  of  the  same,  by  a  Devisee,  under  the 
Will,  can  create  a  presumption  of  title.  Bowie  vs.  (fNeale  ^  Ah  Lessee^ 
b  Harr.  ^  Johns.  Rep  226. 

El  Vide^  Note  (A.,)  in  the  Appendix^  where  all  the  decisions  on  the  sub- 
ject arc  collected  and  arranged. 

[1]*'  For  in  general  where  '^  two  persons  claim  by  the  same  Htie,  there  shall 
*'  be  no  adverse  possession  so  as  to  toll  an  entry  of  the  one^  but  the  entry 
<*  of  the  other  be  at  all  times  lawful.''  2  Esp.  Ni.  Prt.  8.  (old  paging 
434.)  Carothers  ^  M  vs.  The  Lessee  of  Dunning  ^  Al  3  8erg.  ♦»  sFs 
Rep.  386. 

Purchasers  under  the  same  title,  without  partition,  cannot  prescribe 
against  each  other,  by  the  lapse  of  ten  years.  Broussard  vs.  Duhamelf  S 
Martin's  Rep.  NS.lh 

**  To  constitute  an  adverse  possession  there  must  be  a  possession  under 
*'  colour  and  claim  of  title ;  but  Beekman's  entry,  claiming  as  tenant  in  com- 
**  moo  under  the  same  title  as  that  of  the  Lessors  of  the  plaintiff,  qualified 
**  his  entry  and  admitted  the  title  of  the  Lessors ;  so  that  neither  Beekman 
'<  Dor  the  defendants,  \ihey  claimed  Title  under  Beekman"}  could  set  op 
"  that  entry  as  adverse  to  the  common  title,  or  as  injurious  to  the  rights  of 
**  the  other  tenants  in  common."  8mith  ex  dsm.  Teller  4^  Others  vs.  Birr- 
tis  ^  Woodward,  9  Johns.  Rep.  179,  180.  And  to  the  same  purport,  Vide 
Jadtson  ex  dem.  Fisher  vs.  Creal  S^  Kellogg,  13  Johns.  Rep.  116.  Jackson 
ex  dtm.  Sinsabaugh  ^  Others  vs.  Sears,  10  Johns,  Rep.  436.  Jackson  e» 
dem.  Stevens  vs.  Stevens^  16  Johns.  Rep.  116.  Jackson  ex  dem.  Corson 
^  Sehring  vs.  Cairns  ^  Coles,  20  Johns.  Rep.  301. 

In  Jackson  ex  dem.  Hill  vs.  8treeter,  (5  Cow.  Rep.  630,  631.)  Si7trbe» 
LAND,  J.  delivering  the  Opinion  of  the  Court^  said ;  **  I  do  not  understand 
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As  if  a  man  seised  of  certain  land  in  fee  bare  issue  two  sons,  and 
die  seised,  and  the  younger  son  enter  by  abatement  into  the  land,  (he 


^Mhe  Judge  sis  having  excluded  the  patent  to  Mile$  ^  but  only  as  deciding 
''  that  the  patent  itsolf  without  other  evidenpe,  would  not  bhew  a  subsist- 
"  ing  title  out  of  the  Lessor  of  the  Plaintiff.  In  this,  I  apprehend,  he  was 
*'  correct.  The  Plaintiff  had  shown  a  deed  for  the  premises  in  question 
^  from  Buck  to  John  Slreeier^  in  September^  1798  :  that  StreeUr  went  into 
"  possession  under  the  deed,  and  continued  in  possession  until  his  death, 
"  19  or  20  years  before  the  trial,  leaving  four  children  ;  (the  interest  of 
"two  of  them  being  owned  by  the  Lessor  ;)  and  that  the  Defendant  Beti" 
^^Jamin,  one  of  the  children,  has  been  in  possession  ever  since.  This  was 
'*  a  good  adverse  possession  against  the  patent  granted  in  1790. 

'*  The  evidence  that  Buck,  who  gave  the  deed  to  John  Streeter,  had  no 
''  title,  was  properly  rejected  on  several  grounds.  John  Streeter  was 
**  the  common  source  of  title  to  both  parties.  His  children,  there  being  no 
**  will,  are  presumed  to  have  taken  the  premises  by  descent,  as  tenants  in 
<*  common.  It  is  not  for  the  Defendant  to  say  that  the  common  ancestor 
"  had  no  title,  and  that  his  possession  is  not  as  tenant  in  common,  but  in 
"  bis  own  individual  right." 

Id  the  case  of  Den  ex  dem.  Midford  Sf  Ux.  vs.  Hardison,  (3  Murphy 
Rep.  166.)  Tayloe,  Ch.  J.  delivering  the  Opinion  of  the  Court,  8aid|; 
**  As  an  adverse  possession  alone,  will  not  take  away  a  right  of  entry,  nei- 
**  ther  will  it,  when  under  a  title  which  is  common  to  the  plaintiff  and  de- 
**  fendant;  the  intendment  of  Law  being  in  such  case,  that  the  dcfendaot'd 
**  entry  was  for  the  benc6t  of  all  entitled  as  co-heirs.  Where  both  par- 
"  ties  claim  by  descent  from  the  same  common  ancestor,  a  color  of  title  by 
^  virtue  of  such  descent,  cannot  be  set  up  by  one  against  the  other,  what- 
<«  ever  may  be  the  effect  of  a  descent  in  any  other  case,  which  the  Court 
«•  does  not  decide."    4*  Vide  Witham  vs.    Perkins^  2  GreenL  Rep.  400. 

A  person  coming  into  possession  under  a  will  cannot  obtain  a  right  by 
possession  adversely  from  others  claiming  under  the  same  will :  possession 
as  to  them  is  fiduciary.  Faux,  Executor,  Sfc.  vs.  Nesbit  Sc  Jil.  Exccutorty 
4c  1  M'Cord'i  Ch.  Rep.  352, 360. 

In  Gay  vs.  Moffit^'{2  BibV$  Rep.  506.  ^  Sea.)  the  Opinion  of  the  Court 
was  delivered  by  Judge  Logan  ;  who  said  ;  1  his  was  an  action  of  eject* 
**  ment,  in  which  the  appellant,  who  was  the  defendant  below,  relied  on 
'^his  advene  possession  for  twenty  years. 

**  One  oi  the  grounds  opposed  to  this  possessory  right,  is  an  agreement, 
''by  which  the  defendant,  after  his  entry  on  the  land,  had  purchased  the 
'*  same  from  the  plaintiff,  agreeing  therein  to  pay  rent  upon  certain  contin- 
'*  gencies." 

*'  Where  one  claims  under  or  through  the  other,  there  shall  be  no  ad- 
'*  verse  possession  in  such  case  sufficient  to  give  a  title.  Nor  does  it  seem 
*'  to  vary  the  rule  that  such  claim  was  acquired  posterior  to  the  entry  on 
"  the  land.  For  where  a  cottage  built  in  defiance  of  a  Lord  and  quiet  pos- 
^'session  of  it  for  twenty  years,  was  held  to  be  within  the  Statute  ;  yet  it 
"  was  ruled  that  if  it  had  been  built  at  first  by  the  lord's  permission,  or  any 
"  acknowledgement  had  since  been  made,  the  Statute  would  not  run  against 
**  the  lord.  And  although  the  reason  there  assigned,  is,  thai  the  posses- 
''  sion  of  a  tenant  at  will  works  no  disseiiin  ;  still  the  principal  is  the  same, 
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statute  will  not  operate  against  the  elder  son;  for  when  the  younger  son 
so  abates  into  the  land  after  the  death  of  his  father,  before  any  entry 
made  by  the  elder  son,  the  law  intends  that  he  entered,  claiming  as  heir 


<*  to  stop  the  raoning  of  the  Statute  by  the  ncknowIedgmeDt  or  agreement 
"  subsequently  made;  therby  converting  an  adverse  hostile  pospession  into 
"  a  friendly  possession,  claiming  protection  under  the  same  right,  hot  the 
**  tenure  thus  conferred  seems  unimportant  with  respect  to  the  efifect  pro- 
'*  duced  on  the  running  of  the  Statute  ;  for  whether  it  be  at  nill,  for  a  term 
'*  of  years  or  for  a  greater  estate  is  deemed  totally  immaterial.  (See  Esp. 
••435.     Bull.  N.  P,  104.) 

**  This  doctrine  seems  also  to  be  supported  in  the  case  of  Brandt  vs. 
••  Ogden,  decided  by  the  Supreme  Court  m  New-York,  (1  Johns.  Rep.  167.) 
<*  In  that  case  it  is  said,  that  in  order  to  bar  the  recovery  of  the  plaintiff  who 
<*  has  title,  by  a  possession  in  the  defendant,  strict  proof  has  always  been 
'*  required,  not  only  that  the  first  possession  was  taken  under  claim  hostile 
*'to  the  real  owner,  but  that  such  hostility  has  existed  on  the  part  of  the 
^'  succeeding  tenants.  The  operation  of  the  Statute  in  such  case  seems  to 
^*  cease  against  a  claim  purchased  or  brought  in  aid  of  the  protection  of  the 
''  possession.  A  claim  thus  rcrognisc^d.  sind  brought  in  to  protect  the  pos- 
«*  session,  cannot  be  adverse  and  hostile  to  it.  And  when  in  the  general, 
('  persons  claim  by  the  same  title,  there  shall  be  no  adverse  possession  so 
*'  as  to  toll  the  entry,  but  the  cntrj  of  the  other  be  at  all  times  lawful. 
•'  (Esp.  434.     Co,  Litt  242,  296.) 

.  *'  If,  therefore,  we  consider  the  appellant  as  having  no  other  title  than  that 
i*  derived  from  possession,  and  that  his  possession  has  been  changed  from 
i*  an  adverse  hostile^  into  a  friendly  possession,  it  follows  that  the  Statute  of 
f '  Limitations,  does  not  apply  to  his  case.'* 

But ;  to  change  the  character  of  a  possession  from  adverse  to  amicablet 
some  agreement  legally  obligatory  must  be  made^  acknowledging  the  title 
of  the  plaintiff;  a  mere  verbal  agreement  to  buy  in  an  overhanging  title, 
will  not  stop  the  running  of  the  Statute  of  Limitations.  Daniel  vs,  Ellis 
^  Al,  1  Marsh.  Rep.  (Ky.)  60. 

And  in  case  of  Briscoe's  heirs,  8fc  vs.  WGee  SfAlj  (I  Marsh.  Rep.  (Ky.) 
190.)  Owsley,  J.  delivering  the  Opinion  of  the  Court^.sa'id  ;  *'  And  as  the 
'*  plaintiff,  Parmentas  Briscoe,  is  proven  to  have  entered  upon  and  taken 
<*  possession  of  the  land  in  contest,  in  company  with  and  by  the  direction  of 
*^  his  father,  Gerard  Briscoe ;  and  as  the  possession  appears  also  to  have 
^*  been  taken  under  the  claim  of  Gerard  Briscoe,  then  actually  survef  ed, 
"  the  possession  so  taken  we  are  of  Opinion,  should  be  considered  adverse 
*'  to  (bat  of  the  defendant  in  Error,  although  Parmenias,  by  a  contract  with 
*'  a  certain  Inlow,  to  whom  it  is  shewn  the  defendant  had  previously  sold 
'*  his  claim  to  the  land,  purchased  and  paid  him  for  the  improvements  made 
**  upon  the  land." 

Where  both  the  plaintiffs  and  defendants  claim  under  the  same  right, 
the  plaintiffs  are  not  bound  to  trace  back  their  title  beyond  the  person  hold-^ 
ing  that  right.  If  there  be  an  adverse  right,  it  lies  in  the  defendant  to  show 
it.     MidiUe  vs.  Murphy,  7  8erg.  8f  R.  Rep.  230. 

A  defendant  in  Ejectment,  who  m^ikes  title  under  the  same  survey  as  the 
piaiDtiff,  cannot  object  that  it  was  made  on  a  shifting  location,  or  say  any 
thing  against  it.     Pavers  v*.  MFerran^  2  Serg.  Sf  R.  Rep.  44. 
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to  his  father,  by  which  title  the  elder  son  also  claira8.(ik)  So,  also,  if 
the  defendant  should  make  title  under  the  sister  of  the  lessor  of  the 
plaintifi;  and  prove  that  she  had  enjoyed  the  estate  above  twenty  years, 
and  that  he  had  entered  as  heir  to  her,  the  court  would  not  regard  it, 
because  her  possession  would  be  construed  lo  be  by  curtesy,  and  not 
to  make  a*  disherison,  but,  by  licence,  to  preserve  the  possession  of  the 
brother,  and,  therefore,  not  within  the  intent  of  the  statute ;  though,  if 
the  brother  be  once  in  actual  possession,  and  ousted  by  his  sister,  it 
would,  it  seems,  be  otherwise,  for  then  her  entry  could  not  possibly  be 
construed  to  be  to  preserve  his  possession.  (Z) 

Secondly,  where  the  possession  of  one  party  is  consistent  with  the 
title  of  the  other.  [2] 

(;c)'Co.  Litt.  s.  396. 

(0  B.N.  P.  102.    Co.  Litt.  242,  (fr).    Sharringtony  5^oUon,  Plow.  2S6. 906. 

[2]  Id  the  case  of  Jackson  ex  dem.  Bowen  vs.  Burton,  (I  Wend  Rep, 
343.)  The  Court  (Per  Suthfel and,  J.)  said,;  **  The  Defendant,  on  the 
"  24th  Jaoaary,  1801.  conveyed  the  premises  in  qaestion  by  a  Warrantee 
*^  Deed,  to  Benjamin  Bowen.  By  that  conveyance,  all  the  right  and  title 
"  which  tbe  Defendant  then  had  in  the  premises,  passed  to  his  grantee ;  and 
**  even  any  title  subsequently  acquired,  would  have  enured  to  his  benefit. 
*^  Although  the  Defendant  remained  in  possession  after  the  conveyance,  rt 
*'  was  not  as  owner,  but  as  tenant  to  his  grantee,  and  nothing  but  a  clear, 
**  unequivocal  and  notorious  disclaimer  of  the  title  of  his  Landlord,  could 
"  render  his  possession,  however  long  continued,  adverse.'' 

Where  the  defendant's  possession  was  consistent  with  every  existing 
claim,  it  was  Held^  that  it  "  could  be  adverse  to  none.''  Beach  vs.  Catlin^ 
4  Day's  Rep.  295.  And  to  the  like  effect.  Vide  Bart.  vs.  Gratz's  Heirs^  4 
Wheat  Rep.  213.  Fraser  Sf  AL  vs.  M^Pherson  ^  AL,  3  Eq.  Rep,  (Des- 
8au8.)  408.     Witham  vs.  Perkins,  2  GreenL  Rep,  400.- 

In  the  case  of  Thayer  assignee  8fc.  vs.  Cramer  fy  AL,  (1  M^ Cord's  Ch. 
Rep^  396,  397.)  The  Court  Per  Nott,  J.  said ;  •*  In  this  case  it  is  the 
'*  Opinion  of  the  Court  ihat  the  decree  of  the  Chancellor  ought  to  be  affirm- 
**  ed.  Mrs.  Gibbes  is  the  only  appellant,  and  the  ground  on  which  she  re- 
'*  lies  is,  that  having  been  five  years  in  possession  she  is  protected  by  the 
<*  Statute  of  Limitations.  A  mortgage  of  land  in  this  state  does  not  con- 
«*  vey  a  fee,  even  after  the  time  of  redemption  is  past,  tbe  legal  title  still 
^'  remains  in  the  mortgagor,  and  the  land  is  only  considered  as  a  pledge  to 
**  receive  the  payment  of  tbe  money.  Tbe  mortgagor  most  therefore  be 
*'  considered  as  a  trustee  for  tbe  mortgagee,  and  cannot  be  considered 
**  as  holding  adversely.  And  a  purchaser  having  a  knowledge  of  the  trust 
*^  places  himself  in  the  same  situation,  making  himself  thereby  a  trustee. 
*' Murray  vs.  BaUou,  1  Johns.  Cha,  Rep.  bib,  3  Vern.  271.  2  FoM. 
*'  152.  The  act  requiring  mortgages  tu  be  recorded  was  for  the  purpose  of 
"  giving  notice  to  creditors  and  subsequent  purchasers.  And  as  the  mort- 
**  gage  in  this  case  was  recorded,  we  must  consider  the  defendant  as  a 
'*  purchaser  with  notice,  and  as  holding  subject  to  that  incumbraocc." 
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Thus,  where,  by  a  marriage  settlement,  a  certain  eopybold  estate  of 

<'  The  possessioo  of  the  mortgagor,  or  those  claimiag  under  him«  is  not 
''  adverse  to,  but  is  compatible  with,  the  rights  of  the  mortgagee."  The 
Statute  of  Limitations  does  not  apply  to  such  a  case.  Higginson  vs.  Mein^ 
4  Cranch^s  Rep.  419.  4*  Vide  Jack$on  ez  dent.  Dox  vs.  Jackson^  6  Cow. 
Rep.  174. 

<*  No  debtor,  no  mortgagor  can  set  up  an  adverse  possession  against  bis 
•*  creditor,  or  the  mortgagee."  {Per  Desaussuke,  Ch.)  Eraser  ^  AL  vs. 
MPherson  ^  Al.  3  Eq.  Rep,  (Desaus.)  408. 

The  possession  of  the  tenant  for  life  is  not  adverse  to,  but  consistent  with 
the  title  of  the  reversioner  in  fee.  Bankn^Admr,  vs.  Marksherry^  3  Ui" 
telVs  Rep.  282. 

In  the  case  of  Kirk  Sf  AL  vs.  Smith  ex  dem  Penn.  In  Error^  (9  Wheat 
Rep.  241,  288 J  Marshall,  Ch.  J.  delivered  the  Opinion  of  the  Court; 
in  speaking  of  ^'  those  rules  which  apply  to  Acts  of  Limitation  generally ^^' 
he  said ;  "  One  of  these,  which  has  been  recognized  in  the  Courts  of  Eng* 
*<  land,  and  in  all  others  where  the  rules  ef«tablished  in  those  Courts  have 
«(  been  adopted,  is,  that  possession  to  give  title  must  be  adversary.  The 
**  word  is  not,  indeed,  to  be  found  in  the  Statutes;  but  the  plainest  die- 
>'  tates  of  common  justice  require  that  it  should  be  implied.  It  would 
•<  shock  that  senseof  rightwbich  must  be  felt  equally  by  |Legislators  and  by 
"Judges,  if  a  possession  which  was  permbsive,  and  entirely  consistent  with 
'*  the  title  of  another,  should  silently  bar  that  title.  Several  cases  have 
*'been  decided  in  this  Court,  in  which  the  principle  seems  to  have  been 
*  considered  as  generally  acknowledged*;  and  in  the  State  of  Pennsylvania 
*'  particularly,  it  has  been  expressly  recognized.  To  allow  a  different  con* 
<<  struction,  would  be  to  make  the  Statute  of  Limitations  a  Statute  for  the 
«<  encouragement  of  fraud — a  Statute  to  enable  one  man  to  steal  the  title 
''  of  another  by  professing  to  bold  under  it.  No  laws  admit  of  such  con* 
**  struction." 

Where  two  non-residents  held  in  common  an  unsettled  tract  of  land, 
which  without  their  knowledge  was  sold  for  non-payment  of  the  state  tax- 
es; and  tbey  afterwards  made  partition  by  mutual  deeds  of  release  and 
quitclaim,  in  common  form ;  ader  which  one  of  them,  within  the  time  of  re- 
demption paid  the  tax  to  the  purchaser  at  the  sheriff's  sale,  from  whom  he 
took  a  deed  of  release  and  quitclaim  to  himself  alone  for  the  whole  tract ; 
— it  was  held  that  this  payment  and  deed  enured  to  the  benefit  of  them 
both ;  that  the  party  paying,  had  his  remedy  by  action  against  the  other  for 
contribution  ;  and  that  he  who  had  not  paid,  might  still  maintain  a  writ  of 
entry  against  the  other,  for  his  part  of  the  land.  Williams  vs.  Gray^  3 
GreenL  Bep.  207. 

Where  a  tenant  by  the  curtesy  of  an  nndivided  portion  of  an  estate  bad 
abandoned  the  land  for  more  than  forty  years,  leaving  it  in  the  possession 
of  another  tenant  in  common,  whose  occupancy  was  an  ouster ;  it  was  held 
that  the  reversioner  of  such  undivided  portion  of  the  estate  had  no  right  of 
entry  upon  the  tenant  in  possession,  during  the  life  of  the  tenant  by  the 
curtesy,  his  abandonment  of  the  land  being  no  forfeiture  of  the  estate. 
Witham  vs.  Perkins,  2  Greenl  Rep,  400. 

A.  being  seised  in  fee  of  an  undivided  moiety  of  an  estate,  devised  tbe 
aame  (by  will  made  some  years  before  her  death)  to  her  nephew  and  two 
nieces,  as  tenants  in  common  ;  one  of  the  nieces  died  in  tbe  life  time  of  A. 
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&t  wife  was  limited  to  the  use  of  the  survivor  in  fee,  but  no  surrender 
was  made  to  the  use  of  the  settlement,  and  after  tlie  death  of  the  wife^ 
the  husband  was  admitted  to  the  lands,  pursuant  to  the  eqtntable  title,  ac- 
quired by  the  settlement,  it  was  held  that  if  he  had  had  no  other 
title  than  the  admission,  a  possesion  by  him  for  twenty  *years  [  *5I  ] 
would  have  barred  the  heir-at-law*  of  the  wife ;  but  as  it  ap- 
peared tliat  there  was  a  custom  in  the  manor  for  the  husband  to  hold  the 
lands  for  his  life,  in  the  nature  of  a  tenant  by  the  courtesy,  and  this  with- 
cut  any  admiltance  after  the  death  of  the  wife^  the  possession  of  the  copy- 
hold by  the  husband  was  referred  to.  this  title,  and  not  to  the  admission 
un'der  the  settlement;  and  such  possession  being  consistent  with  the 
title  of  the  heir  at  law,  he  was  allowed  to  maintain  ejectment  against  the 
devisee  of  the  husband,  within  twenty  years  after  the  husband's  death, 
though  more  than  twenty  years  after  the  death  of  the  wife.(m)[l] 

(m)  Doi^  du  mUner,  r.  BrigfUvfoi,  10  Eut,  GS8. 


and  left  an  infant  daughter.  A.  by  another  will  intended  to  have  devised 
the  moiety  to  the  nephenr  and  surviving  niece,  and  the  infant  daughter  of 
the  deceased  niece,  but  this  will  was  never  executed.  After  il's  death,  the 
nephew  and  surviving;  nieco  covenanted  to  carry  the  executed  vrill  into  ex- 
ecution, and  to  convev  one-third  of  the  moiety  to  a  trustee,  upon  trust  to 
cojDvey  the  same  to  the  infant  if  she  attained  twenty-one,  or  to  her  issue  if 
she  died  under  twenty-one,  and  left  issue  ;  or  otherwise  to  the  nephew  and 
niece  in  equal  moieties.  No  conveyance  was  executed  in  pursuance  of  the 
deed.  The  rents  of  the  third  were  received  by  the  trustee  for  the  use  of 
the  infant  during  her  life-time.  Ad  Ejectment  having  been  brought  by  the 
devisee  of  the  nephew,  more  than  twenty  years  after  his  death,  but  less 
than  twenty  years  after  the  death  of  the  infant ;  it  was  Held,  that  there 
was  no  adverse  possession  until  the  death  of  the  infant,  at)d  that  the  Eject- 
ment was  well  brought  Doe  dem.  Colclough  4r  Ux,  vs.  Hulse^  3  Barnew.  4* 
Cress*  Rep.  757. 

A  conveyance  in  fee  having  been  shewn  from  the  original  proprietor  of  a 
tract  of  Land,  the  grantees  will  be  presumed  to  have  entered  into  posses- 
sion ;  and  whoever  is  in  possession  will  be  presumed  to  hold  for  them,  and 
in  subordination  to  their  title,  until  the  contrary  appears.  So  ruled  in  a 
case  where  the  Claim  to  recover  was  made  under  a  conveyance  executed 
fifty-five  vears  before  suit  brought^  Doe  ex  dcm,  Marsionif  Jit.  vs.  Butler, 
Z  Wend.  Rep.  149. 

[1]  Where  a  person  entered  into  the  possession  of  Land  belonging  to 
his  father-in-law,  who  promised  to  give  the  lot  to  him  and  his  wife  ;  but 
subsequently,  by  will^  devised  the  same  to  the  wife  ;  it  was  Held^  in  an 
Action  of  Ejectment  brought  by  the  heirs  of  the  Wife  against  the  Grantee 
of  the  Husband  (he  having  been  in  possession  36  years,  claiming  the  lot  a^ 
his  own  under  a  conveyance  from  the  Husband,)  that  bis  possession  waa 
not  adverse,  and  that  a  conveyance  to  the  Husband  from  his  Falher-in-Taiv 

II     . 
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And  although  one  third  part  of  the  premises  had  been  setded  many 

could  not  be  presumed. — Jackson  ex  dem,  Haverly  ^  Ux.  ws,  Frtnck,  S 
Wend.  Rep.  337. 

Where  a  Grantee  under  a  conveyance  from  a  Tenant  by  the  curte9y  of  a 
house  and  lot,  goes  into  possession  of  the  lot  and  of  an  Alley  adjoining  the 
same,  which  had  been  used  for  thirty  years  by  the  owners  of  the  lot  as  ap- 
ptirtenant  thereto ;  continues  in  possession  himself  nine  years,  and  then  ac- 
quires title  to  the  Alley  from  a  third  person,  be  cannot  set  up  such  title  as 
adverse  in  an  Action  of  Ejectment  brought  by  the  heir  to  recover  the  pre- 
mises as  the  inheritance  of  his  mother,  the  action  having  been  broogbt 
within  twenty  years  after  the  termination  of  the  life  estate. — Jackstmex 
dem.  APCrea  vs.  Mancius  8f  Al  2  Wend.  Rep.  357. 

Where  A.  entered  into  possession  of  land  in  1770,  and  in  1786  received 
a  deed  from  his  father  and  mother  for  the  Land,  hot  which  was  not  ac- 
knowledged by  the  mother,  to  whom  the  title  belonged  by  inheritance ;  it 
was  Held^  that  the  acceptance  of  the  deed  was  sufficient  to  repel  the  parol 
evidence  that  A.  entered  adversely  to  his  mother's  title  ;  or  if  his  posses- 
sion  had  been  adverse  to  that  time,  it  ceased  to  be  so,  on  accepting  the  deed; 
and  he  was  deemed  to  hold  under  the  deed  such  interest  as  bis  father  held, 
that  is  an  estate  for  life ;  and  that  on  the  death  of  the  father  the  estate  re- 
verted to  the  mother  or  her  heirs. — Jackson  ex  dem.  Sinaabaugh  ^  AL  vs. 
BeurSj  W  Johns.  Rep.  435,  441.  Cited  and  confirmed^  in  Jadison  ex  dem, 
Stevens rs.  Steoensy^  l6  Johns.  Rep.  116;  and  Jackson  e^dem.  Corson^ 
Bthring  vs.  Cairns  jr  CoUsy  20  Johns.  Rep.  301. 

Ik  Jackson  ex  dem.  8tevens  vs.  Stevens,  (16  Johns.  Rep.  116.)  SpsircERr 
J.  who  delivered  the  Opinion  of  the  Court^  said ;  *^  It  was  objected  that  the 
*^  deed  from  Brtg^5  and  wife  to  Ebenezer  Stevens  was* void,  on  the  ground 
**  that  Samuel  Stevens  held  adversely.  It  will  be  observed,  that  he  was 
''dead  when  this  deed  was  given,  and  that  Ebenezer  Stevens  had  succeded 
^  as  tenant  in  common  with  his  widow,  under  the  will  to  an  undivided  por- 
'*  tion  of  die  estate ;  and  it  may  well  be  doubted,  whether  a  deed  which  he 
*'  took  when  actually  entitled  to  a  part  of  the  estate  ean'be  said  to  be  ad- 
^<  verse.  But  there  is  another  decisive  answer :  Samuel  Stevens^  accepted 
^  a  deed  from  Briggs  and  his  wife,  and  he  held  under  it  puch  a  right  as  the  * 
«•  deed  conveyed.  That  right  was  only  the  interest  which  Briggs  had  in 
**  the  premises,  as  his  wife  never  acknowledged  the  deed,  until  several 
^*  years  after  the  death  of  Samuel  Stevens;  Brigfs'  interest  was  an  estate 
*^  for  life,  Jure  uxoris.  The  possession  of  SamuJ  Stevens  was  not  then  ad- 
<*  verse  to  the  right  of  Briggs*  wife.     ( 10  Johns.  Rep.  44 1 .)" 

.  lb  the  case  of  Jackson  ex  dem^  Corson  ^  Al  vs.  Cairns  ^  At  (20  Johns. 
'Sep.  SOL)  Ryers  had  remained  in  possession  of  his  Wife's  Land,  many 
years  after  her  death,  claiming  it  as  his  own,  building  upon  it,  and  improv- 
ing it.  He,  at  length  mortgaged  it,  and  the  land  being  sold,  after  his  deaths 
qpon  a  foreclosure  of  that  mortgage,  was  purchased  by  the  Defendant 
Cairns;  against  whom  the  Heirs  at  Law  of  Mrs.  Ryers  commenced  an  Ac- 
tion of  Ejectment.  Spencsk,  Gh.  J.  delivering  the  Opinion  of  the  Court, 
aifter  deciding  that  Ryers  was  but  a  Tenant  at  St^erance,  and  that  his  poa- 
aession  was  not  adverse,  said  ;  •»  We  perceive,  then,  that  Ryers*  continu- 
**  anice  in  possession  after  the  termination  of  the  estate  he  held  in  right  of 
''  his  wife,  was  a  tenancy  at  sufferance,  not  tortious  as  regarded  the  true- 
^'^Tltitfra,  tKid>  consequently,  not  hostile  or  adverse  to  their  right.    His 
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ye^rt  bef<»re  the  marriage,  upon  a  third  person  for  life,  and  the  stewarfl 
of  the  manor,  appointed  by  the  heir-at-law  and  her  husband,  bad  con- 
stantly debited  himself  with  the  receipt  of  two-thirds  of  the  rent  for  the 
husband,  on  account  of  his  wife,  and  the  remaining  one-third  for  the 
annuitant;  yet,  as  no  surrender  had  been  made  to  the  trustees  of  the 
annuitant,  it  was  held,  that  sucii  payment  to  him  must  be  taken  to  be 
with  the  consent  of  the  person  entitled  by  law  to  the  whole  premises,  so. 
as  to  do  away  the  notion  of  adverse  possession  by  the  husband  of  that 
third,  distinct  from  his  possession  of  the  other  two  thirds,  as  tenant  by 
the  courtesy  after  the  wife's  death. 

So,  also,  where  a  copyholder,  with  the  licence  of  the  lord,  leased  the 
copyhold  lands  .for  forty  years,  with  a  proviso  for  re-entry,  if  the  rent 
should  be  in  arrear,  and  made  a  will,  devising  such  copyhold  lands  to 
A.,  and  died,  twenty  years  of  the  lease  being  then  unexpired,  and  the 
beir^at-law  received  the  rent  from  the  lessee,  from  the  time  of 
die  death  *of  the  copyholder  until  the  expiration  of  the  lease,  [  *58  ] 
and  ibr  ten  years  afterwards,  when  the  devisee  brought  an  ac- 
tion of  ejectment ;  it  was  holden,  that  the  devisee  Was  not  barred  of  this 
remedy  by  the  statute  of  limitations,  although  more  than  twenty 
years  had  elapsed  from  the  time  of  the  death  of  the  testator,  and  the 
forfeiture  of  the  lease  by  non-payment  of  rent  to  the  devisee ;  for,  until 
the  termination  of  the  lease,  the  devisee  had  no  right  to  enter,  except  finr 
the  forfeiture;  and  although  he  might  have  entered  by  reason  of  the 
forfeiture,  yet  he  was  not  bound  to  do  so.(n)[l] 

(a)  iJoc,  d.  Cook,  T.  Dmven,  7  East,  29S. 


<'  claim  of  title  and  building  on  the  premises,  can  have  no  effect,  (or  it 
*^  does  not  appear  that  this  was  ever  brought  home  to  the  knowledge  ef  the  ^ 
<«  lessors*  I  do  not  mean  to  admit,  that  had  the  claim  been  known  to  them,  ' 
**  that  a  mere  claim  of  title  by  a  tenant  at  sufferance  would  create  a  dissei- 
*^  sin,  or  a  possesion  adverse  to  the  true  owner.  It  is  unnecessary  to  de« 
|<  cide  upon  the  operation  of  the  mortgage  by  RyerM  to  Wain,  in  1800,  or 
^'whether  that  constituted  an  adverse  possession,  although  1  am  of  opin- 
<*ion  it  did  not;  and  that  there  never  was  an  adverse  possession  until 
**  Cainm*  entry,  subsequent  to  the  sale  in  1805.^' 

''I  have;  been  more  particular  instating  the  reasons  of  the  decision  of 
'^the  Court  in  this  case  than  was  necessary,  as  all  the  principles  were  de* 
'^cided  by  this  Court  upon  a  state  of  facts  between  the  same  lessors  wai 
*^\Catma,  on  a  former  occasion,  but  that  decision  was  not  reported*  We 
« then  decided,  that  Ryera'  continuance  in  possession  was  not  adverse,  and 
« that  the  lessors  were  not  barred  by  the  Statute  of  Limitations." 

[1]  In  Welh  vs.  PHnce^  (9  Mass.  Rep.  609.)  the  Court  said;  "Tkp 
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So,  also,  where  the  rents,  issues,  and  profits  of  a  trust  estate  were 
received  by  a  cestui  que  trust  tor  more  than  twenty  years  afier  the  crea- 
tion of  the  trust,  without  any  interference  of  the  trustees,  such  posses- 
sion, &c.  being  consistent  with,  and  secured  to,  the  cestui  que  trusty  by 
the  terms  of  the  trust-deed,  the  receipt  was  held  not  to  be  advei'se  to  the 
title  of  the  trustees,  so  as  to  bar  their  ejectment  against  the  grantees  of 


*'  defence  in  this  case  i^,lhat  the  devisee  for  life  having  never  entered,  her 
'* refusal  to  accept  the  di^vi.se  is  to  be  presumed:  aad  then  the  righ'  of 
''entry  of  the  petitioner  or  reinaiDdermHU  having  accrued  immediately,  he 
'*  was  bound  to  enter  within  Iwenty  years ;  and  having  failedso  to  enter,  his 
''right  of  entry  is  gone,  without  which  he  cannot  maintain  this  process. 
'^  Thai  those  in  remainder  might  have  entered  immediately  on  the  refusal 
^of  the  devisee  for  life  to  accept  the  devise  is  true.  But  one  may  have 
*'  different  rights  of  entry ;  and  although  the  devisee  for  life  refuses  to 
^'accept  the  estate  devised,  and  the  remainderman  thereby  acquires  anim- 
'' mediate  right  of  entry,  yet  he  is  not  obliged  to  avail  himself  of  his  right 
^'  so  accruing,  but  he  may  enter  after  his  second  right  nccraes  by  the  death 
•*ofthe  tenant  for  life."— ij'  Vide  Wallingfordvs.  Hearl,  XbMass.  Rep.A12. 

In  the  case  of  Stevens  8f  Ux.  V9.  Winship  (r  Kr.  (1  Picker.  Rtp.  327.) 
Wilde,  J.  delivering  the  Opinion  of  the  Court,  said  ;  "  As  to  the  objectioo 
^<of  forfeiture,  it  is  sufficient  to  remark  that  the  demandants  do  not  claim  a 
'*  right  of  entry  arising  from  forfeiture.  If  a  forfeiture  were  incurred,  the 
'*  demandants  were  not  bound  to  enter ;  Due  d.  Cook  v.  DanverSy  7  Eatt^ 
*•  321 :  Wells  v  Prince^  9  Mass.  Rep.  508  ;  and  if  the  right  to  enter  for 
*'  that  cause  is  now  barred  by  the  statute  of  limitations,  this  does  not  affect 
'<  the  right  of  entry  arising  afterwards  on  the  death  of  tenant  /or  life.  If 
"  there  be  two  rights  of  entry,  one  may  be  lost  without  impairing  the  other. 
"  Wells  vs.  Prince;  Hunt  vs.  Burn,  ZSalk.  422," 

In  the  case  of  Jackson  ex  dent.  M'Crea  vs.  Mancius  ^  Al.  (2  Wend. 
Rep.  357,  368.)  it  was  contended  on  the  part  of  the  Defendant  that  the 
alienation  in  Fee  by  a  Tenant  by  the  Curtesy,  wrought  a  Forfeiture  of  his 
own  life-estate  in  the  Premises  ;  and  that  the  Reversioner  was  bound  to  en- 
ter for  such  forfeiture,  and  could  not  wait  until  the  termination  of  the  life- 
estate.  But  Savage,  Cb.  J.,  delivering  the  Opinion  of  the  Court,  ss\d\ 
''That  if  a  forfeiture  was  shewn,  yet  the  reversioner  is  not  bound  to  enter 
''  until  the  natural  termination  of  the  life  estate,  as  the  law  does  not  require 
'^bim  to  look  aAer  the  life  estate,  the  presumption  being  that  the  tenant  in 
<*  possession  holds  by  such  a  conveyance  as  the  tenant  for  life  had  a  right 
••  to  give.*' 

"  In  a  fine  by  a  tenant  for  life,  which  as  soon  as  levied  operates  a  forfei-^ 
^^  ture,  and  the  remainderman  or  reversioner  may  enter  presently,  but  is  not 
«  bound  so  to  do ;  and  therefore  the  law  gives  him  ikve  years  after  the 
'*  death  of  the  tenant  for  life,  because  he  has  no  reason  to  look  until  th» 
^*  natural  determination  of  the  estate." — Earl  of  Pomfret  vs.  Ld.  Wind-- 
9ar,t  Ves.Sen'r.  Rep.  482.  (Per  Lord  Hardwicke,  Ch.  pronouncing  his 
Decree.) 

\i\  The  possession  of  the  cestui  que  trusty  is  not  adverse  to  the  title  of 
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the  cestui  que  trusty  brought  after  the  twenty  year9.(o)[2]  And,  indeed, 
as  the  cestui  que  trust  is  a  tenant  at  wiU(j:))  to  tlic  trustees,  and  his  pos- 
session is  the  possession  of  tlie  trustees,  [3]  the  statute  will  never  ope- 
rate between  trustee  and  cestui  que  Uust,[4]  except  in  very  particular  ca- 

* 

(p)  Keane,  d.  Lord  Byt*on  ▼•  Deardon,  8  (p)  Gree  r.  RolU,  Ld.  Rajm.  716. 

East,  24S. 

the  trustee.  Smith  ex  dem.  Dennison  Sf  At.  vs.  King  ^  AL  16  East's  Iiep» 
283.     ^  Fide  Sir  William  Smith  vs.  Wheeler,  I  Veniris'  Rep.  129. 

And  it  is  a  maxim  that  no  conveyance  by  cestuy  que  trust,  can  work  a 
forfeiture  of  the  legal  estate  of  the  trustee,  it  has  been  held  that  a  fine  or 
other  alienation  by  cesiuy  que  trust  for  life,  does  not  work  a  forfeiture  of 
his  life  estate.     Sanders  on  UsesyStS)}. 

In  the  case  of  LethieuUier  vs.  Tracy^  (3  Atk.  Rep.  729,  730.)  Hard- 
wicKE,  Lord  Chancellor,  said ,  '*  I  wilt  suppose  for  argument's  sake, 
<*  that  Mrs.  Tracy  had  levied  a  fine  sur  concessit  of  her  estate  for  life  ;  yet 
'^as  it  is  a  trust  estate,  and  there  are  limitations  to  trustees  to  preserve  con- 
**  tingent  remainders,  I  am  of  opinion  that  it  does  not  work  a  forfeiture  of 
*<  her  estate  for  life,  because  it  cannot  at  all  hurt  or  affect  the  subsequent 
*'  remainders,  as  there  aro  trustees  under  the  will  to  preserve  them^  and 
**  therefore  such  a  fine  would  in  Equity  operate  at  most  as  a  ^rant  only 
'<of  such  interest  as  she  had  a  power  to  grant.'' — "  A  Court  of  Equity  will 
<^oever  construe  such  a  fine  to  work  a  wrong,  but  it  operates  only  on  the 
^'  trust  to  preserve  the  contingent  remainders  and  not  on  tbe  legal  estate ; 
<<  for  Lord  Ta/6o/ in  the  case  of  Hoskins  and  Hoskins^  ftnd  myself  in  a 
^  cause  that  came  before  me  afterwards,  were  of  opinion,  that  a  person  so 
**  intrusted  levying  a  fine  creates  no  wrong,  but  operates  so  as  to  grant  alt 
**  the  conusor  had  a  power  to  -grant." 

[3]  Cestui  que  trust,  is  "tenant  at  wilP*  to  the  Trustee,  and  the  posses- 
sion of  the  cestui  que  trust  is  *'  the  very  possession,  in  consideration  of 
law  of  the  trustees,''  Earl  of  Pomfret  vs.  Lord  Windsor,  2  Ves.  Sen*r. 
Rep.  481.  4-  Vide  to  the  same  Purport^  LethieuUier  vs.  Tracvt  3  AtJt^ 
Rev.  729.  T30. 

Cestui  que  trust,  is  tenant  at  will  to  his  trustee,  and  bis  possession  is  the 
possession  of  the  trustee.  Dighton  vs.  Greenvil  {In  Error.)  2  Yen* 
tris*  Rep.  3Z9. 

[4]  The  Statute  of  Limitations  *'  does  not  reach  to  matters  of  direct 
*'  trust,  as  between  trustee  and  cestui  que  trust.**  Coster  Sc  AL  vs.  Murray^ 
6  Johns.  Ch.  Rep.  531.  Turner  ^^  Ai,  ExoWs.  vs.  DelcU,  Exo*r.,  2  Marsh. 
Rep.(Ky.)3M. 

Nor  to  parties  standing  in  the  relation  of  principal  and  agent  or  factor. 
ti  Johns.  Ch.  Rep.  b3U 

''This  is  a  trust  estate,  against  which  the  limitation  does  not  run  or  ope« 
«*  rate."  Gist  Sf  Al.  Representatives,  Sfc.  vs.  Heirs,  ^c  of  Cattell,  2  Equi* 
ty  Rep.  (Dessaussure)  66.  4-  Vide  West  vs.  Randall  ^  Aly  2  Masonh 
Rep.  203. 

*'Iti8  equally  said  that  fraud  as  well  as  trust  is  not  within  the  Statute." 
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868 ;  although  it  seems,  that  if  a  cestui  que  trust  bgH  or  devise  the  estate. 


Kane  vs.  Bloodgood,  7  Johns.  Ch.  Rep.  122,     (Per  Kent,  Cb.)     ^  Vide 
ExoWs,  of  Hunter  Sf  Al  vs.  Spotswood,  1  Wash.  Rep.  146. 

As  a  rule  the  Sta<Qte  of  Limitations  does  not  operate  in  cases  of  fraud 
and  of  trusts ;  but  as  soon  as  the  fraud  is  discovered  it  commeDces  to  run. 
Wamburzee  8f  AL  vs.  Kennedy  Sc  Al.  4  Eq.  Rep,  (Dess.)  479.  Sweat  vs. 
^rrington^  Adm*r.  4*0.,  2  Hay  to.  Rep.  129. 

It  is  a  settled  rule,  that  the  Statute  of  Limitations  cannot,  either  in  a 
Court  of  Law,  or  Equity,  protect  a  trustee  against  the  demands  of  his  C«s- 
iui  que  trust.     Thomas  vs.   White  ^  A/.,  SLittelPa  Rep.,  177,  181. 

Trustees  cannot  urge  the  lapse  of  time  against  the  Cestui  que  trust* 
Trustees  of  Lexington  vs.  Heirs  of  Lindsay^  2  Marsh.  Rep.  (Ky.)  446. 

A  trustee  cannot  take  advantage  of  the  Act  of  Limitations,  against  the 
claim  of  tbe  Cestui  que  trusty  or  of  persons  claiming  under  him.  Redwood 
vs.  Riddick  ^  Ux.,  4  Munf.  Rep.  222. 

**  So  long  as  the  trust  subsisted,  so  long  it  was  impossible  that  the  Cestuis 
"  que  trust  could  be  barred.  The  Cestuis  que  trust  could  only  be  barred 
"  by  barrios  and  excluding  the  estate  of  the  trustee.''  CholmondeUy  vs. 
Clinion^  Ah  2  Meriv.  Rep.  360. 

Land  was  devised  \o  A.  in  trust  to  apply  the  rents  and  profits  to  the  sup- 
port of  J9.  during  his  life,  and  in  an  action  by  the  Cestui  que  trust  against 
the  trustee  to  recover  the  rents  and  profits,  it  was  Held^  that  the  general 
Statute  of  Limitations  does  not  apply  to  trusts.  Hemenway  vs.  Gates,  Ad' 
ministrator^  Sfc.j  6  Picker.  Rep.  321. 

^'  It  b  true,  the  Statute  of  Limitations  cannot  be  pleaded  against  a  breach 
'*  of  trust,  nui^  can  a  person  who  has  taken  a  conveyance  from  the  trustee 
**  shelter  himself  under  a  plea  of  that  Statute.''  Boteler  vs.  AllingtoUy  3 
Atk.  Rep.  469.     (Per  Hardwicke,  Lord  (Chancellor.) 

*^li  is  certainly  true  that  length  of  time  is  no  bar  to  a  trust  clearly  es- 
"  tablished ;  and  in  a  case  where  fraud  is  imputed  and  proved,  length  of 
<'time  ought  not,  upon  principles  of  eternal  justice,  to  be  admitted  to  repel 
"relief.  On  the  contrary,  it  would  seem  that  the  length  of  time,  during 
'(  which  the  fraud  has  been  successfully  concealed  and  practised,  is  rather 
'*  an  aggravation  of  the  offence,  and  calls  more  loudly  upon  a  Court  of  Equity 
<'togrant  ample  and  decisive  xelief.  But  length  of  time  necessarily  ob- 
**  scures  all  human  evidence ;  and  as  it  thus  removes  from  the  parties  all 
<'  the  immediate  means  to  verify  the  nature  of  the  origmal  transactions,  it 
**  operates  by  way  of  presumption  in  favour  of  innocence,  and  against  im- 
••  putation  of  fraud.**  Prevost  vs.  Gratz  *  Al,  6  Wheat.  Rep.  497,  498. 
(JP^r  Story,  J.  delivering  the  Opinion  of  the  Court.) 

<'  A  trustee  cannot  avail  himself  of  the  Act  of  Limitations  ;  and  it  re- 
'*  quires  plain,  strong  and  unequivocal  proof  of  his  renunciation  of  the  trust 
*'  to  divest  himself  of  it  for  the  purpose  of  benefiting  himself  by  the  Act  of 
<<  Limitations,  to  destroy  the  rights  and  interests  of  the  cestui  que  trust. 
"  Length  of  possession  is  the  strong  fact  on  which|  the  presumptiofl  was 
**  prayed.  The  possession  is  accounted  for  by  the  proof,  which  shows  bow 
'<  it  was  acquired  by  DameU^  how  continued,  and  bow  transmitted  to  his 
<*  representatives,  not  inconsistent  with  his  moral  duties,  his  probity  or 
••  honour,  nor  in  derogation  of  the  rights  and  interests  of  the  creditors  and 
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and  the  Tendeeor  devisee  obtain  possession  of  the  title  deedS|  and  en- 

'Megal  representatives  of/.  Fishwickj  bat  for  the  preservation  of  the  pro- 
**"  perty  for  the  benefit  of  her  creditors  and  legal  represeDtatives.  And  by 
"  this  proof  is  the  presamptioD  most  conclusively  repelled."  Per  Chase, 
Ch.  J.  delivering  the  Opinion  of  the  Court  of  Appeals.)  Fiihwick^s  Admr. 
vs.  Sewell.  4  Harr.  Sf  Johns.  Rep  430.  [This  was  not  a  case  of  direct 
trusty  but  of  trust  6y  Implication  or  Construction  of  Law. 1 

A  purchaser  for  a  valuable  consideration,  if  affected  with  notice,  be- 
comes a  trustee  for  the  true  owner,  and  will  not  be  protected  by  the  Sta- 
tute of  Limitations.  Wamburzee  Sf  AL  vs.  Kennedy  ^  Al.  4  Eq.  Rep, 
(Dess.)  474.  ^  Fide  Thayer,  Assignee,  ^c.  vs.  Cramer  ^  Al  1  M* Cord's 
Ch^Rep.  395,398. 

If  a  Bona  Fide  purchaser,  without  notice^  but  who  is  a  trustee  by  bspli' 
cation,  is  to  be  affected  by  an  Equity,  that  equity  must  be  pursued  within 
a  reasonable  time.  Shaver  Sf  AL  vs.  Radley  ^  AL  4  Johns,  Ch.  Rep,  310. 
4-  Fide  Thompson  4-  Ux,  ff  Al.  vs.  Blair  ^  Al.  3.  Murph.  Rep.  683. 

A  legacy  or  trust  is  not  within  the  Statute  of  Limitations  ;  bat  after  a 
length  of  time  payment  will  be  presumed  ;  yet  such  presumption  may  be 
rebutted  by  other  circumstances  ;  and  what  operation  they  should  have  is 
for  the  consideration  of  the  jury.  Durdoh  Exor.  ifc,  vs.  Gatkill,  2  Teatee' 
Rep.  268,  271. 

In  the  case  of  Van  RJiyn  vs.  Fincenfs  Executors,  (1  M* Cord's  Ch. 
Rep.  310,  313.)  The  Court,  Per  Nott,  J.  said  ;  •*  For  although  it  is  a 
"  rule  in  the  Court  of  Equity  that  lapse  of  time  will  be  no  bar  between  a 
<*  trustee  and  a  Cestui  que  trust,  yet  that  doctrine  applies  only  to  technical 
'^  equitable  trusts,  and  not  to  those  constructive  trusts  of  which  a  Court 
*^  of  Law  as  well  as  a  Court  of  Equity  have  jurisdiction." 

The  rule  that  trust  and  fraud  are  not  within  the  Statute  of  Limitations, 
is  subject  to  this  modification,  that  if  the  trust  be  constituted  by  the  act  of 
the  parties,  the  possession  of  the  trustee,  is  the  possession  of  the  Cestui 
que  trust,  and  no  length  of  such  possession  will  bar  ;  but  if  a  trust  be  con- 
stituted by  the  fraud  of  one  of  the  parties,  or  arises  from  a  decree  of  a 
Court  of  Equity,  or  the  like,  the  possession  of  the  trustee  becomes  ad- 
verse, and  the  Statute  of  Limitations  will  run  from  the  time  the  fraud  is 
discovered.  Thompson  ^  Ux.  4*  Al.  vs.  Blair  ^  AL  3  Murph.  Rep.  683. 
*•  to  the  like  Purport,  Vide  Van  Rhyn  vs.  Vincents  Ex'ors,^  1  M^Cord's 
Ch.  Rep.  314. 

An  executor  entering  on  Lands  of  the  estate  of  his  testator  and  occupy- 
ing them,  is  to  be  considered  as  holding  them  in  trust  for  the  heirs  or  devi- 
seesy  unless  he  proves  that  he  held  adversely  with  notice  to  the  heirs  or 
devidees ;  in  which  case,  the  proof  lies  on  him  to  establish  the  claim  at 
law,  on  an  issue  directed.  Ramsay  ^  Ux.  vs.  Deas*  Ex'or.  ^c,  2  Eq.  Rep. 
{Dess.)  233. 

The  Statute  of  Limitations  is  not  allowed  to  run  in  favour  of  a  man  who 
was  employed  to  act  as  agent,  but  purchased  for  himself:  He  is  considered 
as  a  trustee  ;  and  his  employer  shall  be  entitled  to  the  benefit  of  the  pur- 
chase.    Hutchinson  vs.  Hutchinson^  4Eq,  Rep.  (Dess.)  77. 

In  the  case  of  Lessee  of  Bell  vs.  Levers,  (3  Yeates*  Rep.  26.)  Shippxn, 
Ch.  J.  in  his  Charge  to  the  Jury,  said  ;  "  As  to  the  survey  said  to  have 
'*  been  made  by  John  Seely  for  his  own  use  in  1772,  there  is  abundant 
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ter,  and  do  no  act  recognizing  the  trustee^s  title,  the  statute  wiU  operate 

from  the  lime  of  such  entry.  (</) 
[  *53  ]  *In  like  manner  the  payment  of  interest  upon  a  mortgage 

will  prevent  the  statute  from  running  against  the  mortgagee, 
although  he  may  not  have  been  in  posse^^sion  of  the  lands  for  upwards 
of  twenty  years,  because  such  possession  is  consistent  with  the  ori- 
ginal agreement  of  the  parties.  (*•) 

It  seems  as  yet  a  very  unsettled  point,  whether  an  encroachment  up- 
on the  waste  adjoining  to  the  demised  premises,  by  a  lessee,  and  unin- 
terrupted possession  thereof  by  him  for  twenty  years,  shall  give  to  the 
lessee  a  possessory  right  thereto,  or  wliether  he  shall  be  deemed  to  have 
enclosed  the  waste,  in  right  of  the  demised  premises,  for  the  benefit  of 
the  lessor  after  the  expiration  of  the  term.  Lord  Kenyan^  C.  J.,  Lee, 
C.  J.,  and  Tliompsphj  B.,  have  held  that  the  encroachment  belongs  to 
tha  lessee,  whilst  on  the  other  hand,  Heath,  J.,  BvUer,  J.,  Perryn,  B., 
and  Graham^  B.,  have  held  that  the  landlord  is  entided  to  it.(^) 

iq)  Vide  SuedenU  Vtndori  and  Purckas-  460.    CreoA  r.  JFilnwt,  Z  Ttant.  IGO,  (t» 

£ra,  2  Edit.  241.  notis.)  .  Dot  d.  Ckallnor,  t.  Damea,  1  Etp. 

<r)  HaUhert.  Fintux^  Lord  Raym.  740.  461.  .  Bryony  d.  Child,  r.  Wviwoood,  1  Taunt. 

<«)  Dot  d.  Coldough^  T.  Mulliner,  1  Esp.  206. 

^  ground  to  believe  that  it  was  not  then  made,  and  that  it  was  improperly 
<*  foisted  into  the  office.  He  knew  that  be  had  made  the  survey  for  Levers^ 
''  and  at  his  expense ;  and  as  be  could  gain  no  title  by  bis  villainy  and 
"  breach  of  trust,  so  neither  could  he  communicate  any  to  Towers,  by  his 
'' conveyance  of  the  19th  i^ay,  1775." 

In  the  case  of  Starr  vs.  Starr  ^  AL,  (2  Ohio  Rep.  [fliroim.]  321,  328.) 
The  Court  said  ;  That  this  trust  was  not  formally  declared  or  expressed 
^'  between  the  parties,  is' no  reason  why  it  cannot  exist.  The  law  is  not  to 
**  be  evaded  by  contrivancies  of  this  nature.  A  trust  tacitly  created  is  more 
^*  difficult  to. reach  than  one  that  is  expressed  ;  but  where  it  is  ascertain- 
''  ed,  the  same  consequence  is  attached  to  it." 

The  general  rule  is,  that  aAer  a  sale  of  land,  and  before,  a  conveyance 
of  the  legal  title,  the  Vendor  is  the  trustee  of  the  Vendee,  and  the  Act  of 
Limitations  will  have  no  operation.  But  where  the  Vendor  disavows  the 
trust,  and  afler  iiaving  delivered  possession  to  the  Vendee,  makes  a  lease 
to  a  third  person  in  opposition  to  the  title  of  the  Vendee,  and  the  lessee  en- 
ters and  holds  possession,  the  jury  may  presume  a  disseisin,  and  if  the  Ven- 
dee suffers  twenty-one  years  to  elapse  without  prosecuting  his  claim,  it  will 
be  barred  by  the  Act  of  Limitations.  Pipher  ^  At.  vs.  Lodge,  4  Serg.  S[ 
R  Rep.  310. 

But,  to  prevent  length  of  time  from  barring  a  claim,  on  the  ground  that 
the  possession  of  the  defendant  vik^  fiduciary^  such  possession  must  have 
hewi  fiduciary  as  to  the  Plaintiff  or  those  under  whom  he  claims:  it's  being 
fiduciary  as  to  any  other  person,  is  not  sufficient.  Spotstoood  vs.  Dandridgc 
Ji'  M  4  Hen.  ^  Munf.  Rep.  139. 
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But,,  at  all  events,  it  Beems  clear,  that  such  posscsaion  will  be  ad« 
verse  to  the  rights  of  the  commoners,  and,  indeed,  to  the  lord  himself, 
excepting  as  landlord  at  the  expiration  of  the  lease.  (/)  . 

*It  should,  however,  be  observed,  that  although  twenty  [*64] 
years  peaceable  possession  will  undoubtedly  be  a  good  title 
against  the  lord,  qua  lord,  if  the  possession  were,  in  the  first  instance 
taken  in  defiance  of  him,  and  no  acknowledgment  at  any  time  after- 
wards made,  yet,  that  if  the  possession  be  at  first  by  the  lord's  per- 
mission, or  the  party  subsequently  make  an  acknowledgment  that  the 
lands  were  originally  so  taken,  the  statute  will  never  run  against  the 
lord;  for  the  possession  of  a  tenant  at  will,  for  ever  so  many  years,  ia 
no  disseisin.(tf)[l] 

Thirdly,  an  adverse  possession  will  be  negatived  when  the  party 
claiming  title  has  never,  in  contemplation  of  law,  been  out  of  posses- 
sion. [2) 

<l)  Creocft  T.  JVUmoi^  2  Tannt  ISO,  (m  (u)  B.  N.  P.  1(U. 

notU.) 

[Ij  The  possession  of  n  tenant  at  will,  is  the  possession  of  the  person 
under  whom  he  claims.  Jackson  ex  dem.  Young  ^  AL  vs.  Ellis  Sf  AL  13 
Johns.  Rep.  120,  12K 

After  the  expiration  of  his  term,  a  tenant  for  years,  becomes,  by  contin- 
uing in  possession,  a  tenant  at  sufferance.  Wilde  vs.  CuntiU&n^  1  Johns* 
Cas.  124.     Jackson  ex  dem,  June  vs.  Raymond,  Ibid.  86.     (/»  JVb<w.) 

And  his  possession  is  not  a  Disseisin  of  his  landlord,  except  by  election. 
Jackson  ex  dem.  June  vs.  Raymond,  Ibid.  85. 

If  tenant  at  will  execute  a  lease  and  give  possession  of  the  premises  to 
bis  lessee,  the  owner  of  the  land  is  not  thereby  dLsseised.  Jackson  ex  dem.. 
Fan  Alen  vs.  Rogers,  1  Johns.  Cas.  33. 

Nor  is  bis  conveyance  in  fee  a  Disseisin,  unless  at  the  election  of  iiis 
landlord.  Jackson  ex  dem.  Van  Scliaick  ^  AL  vs.  Davis ^  5  Cawen's  Rep» 
134. 

And  even  the  holding  over  of  a  tenant  for  life,  after  the  detcrminntioo 
of  his  estate,  though  he  claim  the  feo,|is  not  a  disseisin  of  the  rightful  own- 
er. Farick  ^  M.  vs.  Jackson  ex  dem.  Eden  ^  AL  (in  erroe.)  2  Wend, 
Rep.  166.    JJon  ex  dem.  Eden  vs.  Burliss  ^  M  ^0  John^.  Rip.  491. 

It  is  *'  not  a  Disseisin^  bat  a  mere  deforcement,  which  is  defined  to  bo 
"  the  holding  of  any  lands  or  tenements  to  which  another  person  hath 
"  right.''  Lion  ex  dem.  Eden  vs.  Burtiss  ^  M  20  Johns.  Rep.  491.  {Per 
Spsncsr,  Ch.  J.  delivering  the  Opinion  of  the  Court) 

[2]  This  point  is  decided  in  Barr  vs.  Gratz's  Heirs^  4  Wheat  Rkd.  223, 
Mather  vs.  The  Ministers  of  Trinity  Church  ^  others,  3  Serg.  ^  R.  Rep. 
^9.     Cluggaffe^F  others  vs.  Duncan^ s  Lessee,  1  lb.  118.    Proptieiors .of 
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Thus,  when  Ji.  devised  lands  to  B.,  and  his  heirs,  and  died,  and  B. 
died,  and  the  heir  of  B.,  and  a  stranger  entered  and  took  the  profits  for 

the  Kennebeck  Purchase  vs.  Springer^  4  Mass.  Rep.  418.  ^  Vide,  Gay  vs. 
M(^,  2  Bihh's  Rep.  508.  Green  vs.  Liter  ^  Al  8  Cranch.  Rep.  229. 
Commonwealth  vs.  MGotdan,  4  Bibb's  Rep.  62.  Chiles  vs.  Calk,  4  Ibid. 
664.     HarlockSf  Al^  vs.  Jackson,  1  Constit  Rep.  136.     Bryant  ws.  Allen 

Sf  Al  2  Hayw.  Rep.  74.  Sawyer  vs. ,  /^'t'.  235.     Symonds  vs.  Trice 

fifeoc^,  ifrtd.  236.  H(9rrf  vs.  Bod/ey.  6  Lt»e/r<  12ep.  88.  i^tVA  ^^  ii/.  vs. 
Morrow,  6  LitteWs  Rep.  210.  Tay^  vs.  SAte/iTf  ffetVf,  6  lAttelTs  Rep^ 
296.  Daitie/  vs.  EUts  ^  AL,  1  Marsh.  Rep.  (Ay.)  60.  Codman  ^  Al  vs. 
tVinshw,  10  Mass.  Rep,  161.  Commonwealth  vs.  Dudley^  10  Jtfa59.  ^ap. 
408.     FFdIf  vs.  Prtftce,  4  JIfaM.  Rep.  64. 

**  He  who  makes  title  to  a  tract  of  land,  and  is  to  possession  of  part«  is  in 
*'  possession  of  the  whole  according  to  tho  true  limits  and  real  position  of 
"  the  land/*  {Per  Chasb,  J.)  Ridgely's  Lessee  vs.  Ogle  Sf  Al  4  Har\ 
^MHen.Rep.U9. 

\  Possession  of  a  part  is  a  possession  of  all  the  land  covered  hy  a  party's  ti* 
tie.  Anderson  ads.  Darby^  I  Nott  ^  M*Cord*s  Rep.  369.  Brandon  ads. 
Grimke,  Bnd.  357. 

Where  one  enters  into  land  having  title,  his  seisin  is  not  boandcd  by  his 
actoal  possession,  but  is  do-eztensive  with  his  title.  Bat  where  be  enters 
without  title,  his  seisin  is  confined  to  his  possession  by  metes  and  bounds. 
Jackson  ex  dem.  Sparkman  vs.  Porter,  I  Paine's  Rep.  468.  ^  Vide  Clng" 
gage  4r  AL  vs.  Lessee  of  Duncan,  I  Serg.  ^  R.  Rep.  111.  Davidson's  LeS" 
$ee  vs.  BeaMyj  3  Ear.  \  M'Hen.  Rep.  621. 

'*  It  is  a  principle  of  law,  that  he  who  has  title  to  a  tract  of  land,  and  is 
**  in  possessin  of  part,  is  in  possession  of  the  whole.  A  person  holding  land 
*'  cannot  occupy  and  use  every  part  of  his  land,  nor  can  he  have  every  part 
<<  under  fence. 

^'  It  is  a  principle  of  law,  that  if  two  persons  are  in  |K)sses8ion  of  the  same 
J*  land,  the  ope  by  title,  and  the  other  by  wrong,  it  is  bis  possession  who  has 
"  the  rij^ht 

**  These  principles  are  not  only  established  by  the  decisions  of  the  Courts, 
**  and  acquiesced  in,  but  are  founded  in  justice  and  genera]  convenience, 
'*  favour  right,  and  resist  wrong  and  oppression."  {Per  ('hase,  Ch.  J.) 
Hammond  vs.  Ridgeley's  Lessee^  5  Harr.  ^  Johns.  Rep.  246,  264. 

An  adverse  possession  for  twenty  years,  is  not  a  bar  to  a  Rector  or  Vicar, 
except  as  against  the  same  incumbent  who  submitted  to»  such  possession. 
Svnoom  vs.  Doe  ex  dem.  Cooper,  (in  br'iob.)  bBarnew.  ^'Crtss.  Rep.  696. 

The  state  by  virtue  of  its  prerogative  is  always  seised  of  the  lands  to 
which  it  has  title ;  and  may  therefore  convey  them  by  release,  not  with- 
standing the  intrusion  of  strangers  upon  them.  Hill  vs.  Dyer,  3  Greenl, 
Hep.  441.  , 

The  seisin  of  lands  belonging  to  the  Indian  tribes  is  in  the  Sovereign, 
and  the  Indians  are  mere  occupants.  A  purchaser  from  them  can  acquire 
only  the  Indian  title,  and  they  may  resume  it,  and  make  a  different  dispo- 
sition of  it  An  occupant  under  an  Indian  grant,  the  Indians  havngafter- 
Whrds  resumed  the  title,  and  granted  it  to  the  Crown,  #as  held  to  be  a 
tenant  at  will  of  the  King,  whose  occupancy  no  length  of  time  could  ripen 
itt^  a  titlelyy  adverse  possession,     Jackson  ex  dem,  Sparkman  vs.  Porter, 
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twenty  yearsi  upon  ejectment  brought  by  the  devisee  of  tbe  heir  of  B. 
agunst  the  stranger,  it  was  held  that  this  perception  of  the  rents  and 
profits  by  the  stranger  was  not  adverse  to  the  devisee's  title;  because^ 
when  two  men  are  in  possession,  the  law  adjudges  it  to  be  the.posses- 
sion  of  him  who  hath  the  right  :[3]  the  lessor  of  the  plaintifl^  and  the 
^^^^^— ^■^^■— ^^■^■^■— ■■■^^■^^— ^—  ^— ■^^^— — —  '     ■■  ■  ,  , 

1  Paime^s  Rep.  458.  ^  Fide  Cockers  Lessee  vs.  Doison  ^  Al  1  Tenn, 
Bep.  169.  Johnson  vs.  Mlntosh^  8  Wheat.  Rep,  671,  4^  Seq.  Fletcher  vs. 
Peck^  6  Cranch.  Rep,  142.  Jackson  ex  dejn.  Kloch  ^  Al,  Vs.  Hudson,  3 
Johns.  Rep.  384,  385. 

[3j  *'  Id  every  case  of  a  mixed  possession,  tbe  legal  seisin  is  according 
<<  to  tbe  title."  Codman  4*  Al  vs.  WinsioWy  10  Mass.  Rep.  151.  Com- 
monwealth vs.  Dudley,  Ibid.  408. 

'*  Where  two  are  in  mixed  possession  of  the  same  land,  one  by  title  and  / 
'*  the  other  by  wrong,  tbe  law  considers  him  having  the  title  as  in  possession/ 
*'  to  the  extent  of  his  right."     {Per  BucHAiiAN.  J.  delivering  the  Opinion  of 
the  Court  )     Cheney  vs.  Ringgold  Sf  Al^  2  Harr.  ^  Johns.  Rep.  87,  94. 

**  Where  two  persons  are  in  possession  the  one  by  right,  and  the  other 
**  by  wrong,  it  is  tbe  possession  of  him  who  is  in  by  right."  {Per  Chase^  , 
Ch.  J.  delivering  the  Opinion  of  the  General  Court.)  HaU  vs.  Giiting*o 
Lessee,  ^  Oitting^s  Lessee  vs.  Hall,  2  Harr.  ^  Johns,  Rep:  112.  115, 
This  caose  was  carried  to  the  Court  of  Appeals,  epon  cross  appeals  by 
each  party;  and  the  Court  of  Appeals,  at  December  Term^  1807,  affirm'^ 
ed  the  Opinion  of  The  General  Court,  on  both  appeals,  concaring  in  tbe 
Opinions  pronounced  in  tbe  several  Bills  of  Exceptions.     Ibid.  130. 

Where  two  persons  are  in  possession  of  land,  each  claiming  an  exclusive 
right,  the  law  adjudges  the  rightful  possession  to  be  in  tbe  one  who  has  the 
right  to  the  land.  Mather  vs.  The  Ministers  of  ^Vrinity  Church  ^  Al,  3 
Serg.  ^  R.  Rep.  509. 

'*  Where  two  are  in  possession  of  a  tract  or  a  bouse,  it  is  his  possession 
*^  who  bas  the  right.  {Per  Chase,  Cb.  J.  delivering  the  Opinion  of  Ae 
Court,)    Davidson's  Lessee  vs.  Beatty^  3  Ear  ^  M'Hen.  Rep.  621. 

*'  There  would  appear  to  be  no  clearer  principle  of  reason  and  of  justice, 
*'  than  this,  that  if  tbe  rightful  owner  is  in  the  actual  occupancy  of  a  part 
<'  of  his  tract  by  himself,  or  tenant,  be  is  in  (he  constructive  and  legal  pos- 
""  session,  and,  seisin  of  tbe  whole,  unless  he  is  disseised  by  actual  occupa- 
''  tiott  and  dispossession.  If  this  were  not  the  law,  the  possessor  by  wrong, 
*^  would  be  more  favoured  (ban  the  rightful  possessor.  Here  are  two,  each 
'^in  actual  possession  and  occupation,  of  part  of  a  surveyed  tract,  the  own- 
^  er,  and  an  intruder.  Who  then  Is  in  possession  of  the  part  not  occupied 
**  by  Inclosure  by  either  !  Tbe  man  who  has  no  right  but  by  disseisin  of  a 
"  part,  or  he,  who  is  in  the  actual  occupancy  of  a  part,  and  the  rightful  own« 
*'  er  of  the  whole  t  In  this  kind  of  mixed,  constructive  possession,  the  1e« 
*'  gal  seisin  is  according  to  the  title.  Title  draws  possession  to  the  owner. 
**  It  remains  until  he  is  dispossessed,  and  then  no  further  than  actual  dispos- 
<<  session  by  a  trespasser,  who  cannot  acquire  a  constructive  possesstOD, 
''  which  always  remains  with  the  title."  Hall  4*  Al  vs.  Powell^  4  Serg. 
4t  A  Rep.  465.     (Per  Duncan.  J  delivering  the  Opinion  of  the  Court.) 

'*  According  to  Lord  Holt,  (1   8alk.  246.)  a  bare  entry  on  another,  with- 
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defendant,  were  not  tenants  in  common,  for  the  defendant  was 
[  *66  j     a  mere  stranger ;  and,  though  he  took  *b  moiety  cf  the  profit?, 

that  would  not  make  him  a  tenant  in  common ;  for  a  man  can- 
not  disseise  another  of  an  undivided  moiety,  as  he  may  of  sucli  a  num- 
ber of  acreB.(f?) 

From  the  principle  that  tlic  possession  of  one  joint  tenant,  parcener, 
or  tenant  in  common,  is  prima  facie  the  possession  of  his  comps^nion  al-. 
80,  (w)[l]  it  follows,  that  the  possession  of  the  one  can  never  be  con- 

(«)  Btadingt.  Anoafcme,  Ld.  Kaym.  829.       Date,  Hob.  120.    Doit  d  Bameit  r.  Xeen,7 
<io)  Ford  V.  Gray,  Stolk.  28S.    imaies  ?.        T.  R.  8H6. 

**  oat  an  expulsion,  makes  sucb  a  seisin  ooiy,  that  the  law  will  adjudge  him 
^^io  posseasion  that  has  the  right."  Smith  ex  detiu  Teller  ^  AL  vs.  Bur- 
tis  S^AL^B  Jokru.  Rep.  218.  (Per  Kent.  Ch.  J.  delivering  the  Opinion  of 
the  Court)  Sf  Vide  CodmanSfAl  vs.  Winzlovo,  10  Maes,  Rep,  161.  Com- 
monwealth  vs.  Dudley,  Ibid.  408. 

"  Although  there  may  be  a  coocurrent  posicssion^  there  cannot  be  a  con* 
*'  current  seizin  of  lands :  and  one  only  being  seized,  the  possession  must 
'*  be  adjudged  to  be  in  him  because  he  has  the  right."  Langdon  vs.  Pot- 
ter 4*  Al.y  3  Mass.  Rep.  219,  (^Per  Parsons,  Ch.  J.  delivering  the  Opin- 
ion of  the  Court) 

Where  surveys  interfere,  the  Act  of  Limitations  has  no  operation  against 
him  who  has  the  best  right,  unless  his  opponent  takes  an  adverse  and  ex 
ciusivo  possession.  Where  there  is  no  interference,  possession  of  part  is 
{Possession  of  the  whole.     Bums  vs.  Swift  if  M.,  2  Serg.  ^  J2.  iSep.  436.. 

Where  a  part  of  a  tract  of  land  is  included  in  A*sdeed  or  patent,  and  the 
same  part  is  also^'included  in  B's  deed  or  patent,  and  each  grantee  is  settled 
upon  that  part  of  the  land  comprised  in  his  deed  or  patent,  although  not  up- 
on that  included  in  both  deeds,  the  possession  of  the  part  included  in  both 
conveyances,  is  in  him  whose  deed  or  patent  is  the  elder  ;  but  '\£  one  of 
them  is  actually  settled  for  seven  years  together,  upon  the  part  compre* 
bended  in  both  deeds,  the  possession  is  his^  and  the  other  will  be  barred 
thereby.     Doe  ex  dem.  Orbison  vs.  Morrison,  I  Hawk's  Rep.  467. 

Where  one  conveyed  lands  in  fee  with  general  warranty,  and  a  stranger 
at  the  same  time  was  seised  in  fact  of  part  of  the  same  land  by  an  elder 
and  better  title,  the  entry  of  the  Grantee  under  his  deed  gives  him  seisin 
only  of  that  part  of  which  his  grantor  was  seised ; — but  as  to  the  stranger, 
the  entry  of  the  Grantee  is  a  mere  trespass.  Cushman  vs.  Blanchard  4r 
Al,  3  Qreenl.  Rep.  266. 

[i]  **  The  possession  of  one  tenant  in  common  recognizing  the  title  of  his 
«>  co*tenantfl,  is,  in  legal  consideration,  the  |K)s$ession  of  all."  Barrett  ^ 
Ux.  ra  French,  1  Conn.  Rep.  364.  (Per  Swift,  Ch.  J.  delivering  the 
Opinion  of  the  Court)  4"  Fide  Bryan  vs.  Atwater,  6  Day^e  Rep.  188. 

**  The  possession  of  tenants  in  common  is  one  and  undivided,  neither  can 
**  one  alone  support  an  action  of  trespass.  The  possession  of  one,  there- 
'^  fore,  is  the  possession  of  all,  and  if  one  enters  generally,  without  saying 
^  fbr  whom,  it  will  be  implied,  that  he  enters  according  to  law  ;  that  is  to 
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sidercd  as  adverse  to  the  title  of  the  other,  unless  it  be  attended  by  cir- 
cumstance^emonstrative  of  an  adverse  intent  ;[2]  or,  in  other  wor^f, 
whenever  one  joint  tenant,  tenant  in  common,  or  parcener,  is  in  pos- 
session, his  fellow  is,  in  contemplation  of  law^  in  possession  also' ;  and 
it  is  necessary  to  prove  an  actual  ouster^  to  rebut  this  presumption.  [3] 

'*  say,  for  himself  and  the  others.  I  find  a  case,  in  which  it  was  expressly 
*'  decided,  that  the  entry  of  one  tenant  in  common,  shall  enure  to  the  benefit 
«»  of  another,  as  regards  strangers.  (^Small  vs.  Dale,  Hob.  120.  Moor, 
*'  868.  14  Fin.  512.  P.  a.  pi  1.)"  Carotkers  ^  Al  vs.  The  Lessee  of 
Dunning  Sf  Al.  3  Ser^^.  if  Rs.  Rep.  38 r,  (Per  Tilghman,  Ch.  J.)  Same 
case,  pages  385,  386,  the  like  Opinion  by  Gibson,  J. 

But  ID  the  case  of  DooHttle  if  Ux.  vs.  Blakesley,  (4  Day*s  Rep.  273.) 
BftAiNERD,  J.  who  delivered  the  Opinion  of  the  Court,  said,  '^  In  case  of 
**  tenants  in  common,  as  before  observed,  the  possession  of  one  is  (be  pos- 
*•  session  of  the  other  as  it  respects  themselves.  But  as  it  respects  stran- 
*^  gers  it  is  totally  different  One  tenant  in  common,  as.  it  respects  his  fel- 
*^  low  tenant,  is  always  safe  in  the  possession  of  his  fellow  tenant,  unless 
*«  ousted.  Bat  when  disseised,  either  by  a  fellow  tenant,  or  a  stranger,  h« 
**  has  his  remedy  in  his  own  right  upon  his  own  individual  title  ;  and  if  be 
**  will  not  exercise  this  right  within  the  16  years,  he  must  suffer  tbecoosc- 
^'queoces  of  an  adverse  possession,  and  lose  his  estate." 

**  It  must  be  conceded  that  an  action  for  Partition,  spesikingof  it  in  gen- 
^'cral  terms,  can  be  prescribed  against  only  by  a  lapse  of  thirty  years,  and 
"  not  even  by  this  or  any  other  much  greater  length  of  time  when  the  part* 
'*  ners  or  co-heirs  possess  in  common  an  inheritance  or  property."  Gra- 
vier  Sf  AL  vs.  Livingston  8f  Al.  6  Mart.  Rep.  410.  (^Pcr  Matthew*,  I. 
delivering  the  Opinion  of  the  Court.) 

Purchasers  under  the  same  title,  without  partition,  Q/tnnot  prescribo 
against  each  other,  by  the  lapbe  of  ten  years.  Broussard  vs.  DuhamcL  3 
Mart  Rep.  (N.  S.)  11. 

*•  Wlien  property  is  held  by  husband  and  wife,  to  which  one  has  a  right, 
**  the  Icgul  possession  follows  the  title."  Clark's  Heirs,  vs.  Barkham's 
Heirs,,  4  Mart.  Rep.  (JV.  iS.)  415,  {Per  Porteb,  J.  delivering  the  Opinion 
of  the  Court.) 

f2]  "  That  one  tenant  in  common  may  oust  his  co-tenant  and^'hoM  in 
•*  severalty,  is  not  to  be  questioned.  But  a  silent  possession,  acconnpaniecl 
*'  with  no  act  which  can  amount  to  an  ouster,  or  give  notice  to  his  co-tenant 
*'  that  his  possession  is  adverse,  ought  not  we  think  to  be  construed  into 
*'  an  adverse  possession.*'  MClung  vs.  Ross^  5  Wheat.  Rep.  124,  {Per 
Marshall,  Ch.  J.  delivering  the  Opinion  of  the  Courts)  Sf  Vide  CuylerSf 
Al  vs.  Bradt  Sf  Al.  2  Caines'  Cas,  Er.  335. 

The  fact,  that  one  tenant  in  common  h  in  possession  of  the  estate, 
claiming  to  bold  it  by  a  deed  covering  the  whole  of  it,  is  sufficient  evi- 
dence of  ouster  to  support  ejectment  by  a  co-tenant.  Clark  vs.  Faughan, 
3  Conti.  Bep,  191.  4-  Fide  Leonard  ^  Al.  vs.  Leonard,  10  Mass.  Rep, 
283.  ^ 

[3J  '<  The  law  is,  that  nothing  but  an  actual  ouster,  by  one  tenant  in 
"  common,  shall  give  him  the  exclusive  possession.     Fairclaim  ex  dem. 
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Some  ambiguity,  indeed,  seems  formerly  to  have  prevaii- 
[  ^'SS  ]  *^ed,  as  to  the  meaning  of  the  word  actual  cmteCi  as  though 
it  signified  some  act  accompanied  by  real  force ;(«)  but  it  is 
now  clear,  that  an  actual  ou»ter  may  be  inferred  from  circumstances, 
which  circumstances  are  matter  of  evidence  to  be  left  to  the  jury.  [1] — 
Thus,  thirty-six  years  sole  and  unintemipted  possession  by  one  tenant 
in  common,  without  any  account  to,  demand  made,  or  claim  set  up  by, 
his  companion,  wa^  held  to  be  sufficient  ground  for  the  jury  to  presume 
an  actual  ouster  of  the  co-tenant,  and  they  did  so  presume.(y)[2] 

Cx)  Fatrdaiinf  d.  Ftwler,  r.  ShatkleUmt  (y)  Doe, d.HfAor.  r.  Prauer,  Cowp. 817« 

BQrr«aB(M. 

Empson  vs.  ShaekUton^  (5  Burr  2604."     Carothtrs  ^  M.  vs.  Tht  Letsee 
of  Dunning  ^  Al.  3  Serg.  Sr  R  Rep.  385.     {Per  Gibsoh,  J.) 

One  tenant  in  commoo  cannot  maintain  Ejectment  against  his  co-tenant 
without  actual  ouster.  Barnitz's  Lsssee  vs.  Casey ^  7  Cranch^s  Rep.  457. 
4"  Vide  Highee  ^  Ah  vs.  Rice^  5  Mass,  Rep.  351.  Dot  ex  dem,  Gignervs. 
Roe^  %  Taunt  Rep.  397 

After  ntiZ  disseisin  pleaded  in  a  writ  of  entry,  by. a  tcDanl  in  common, 
proof  of  actnal  ouster  is  unnecessary.  Stevens  ^  Ux.  vs.  Winship  ^  Ux. 
1  Picker.  Rep.  318. 

The  Statute  of  Limitations  will  not  run  in  favour  of  a  purchaser  for  a 
raluable  consideration,  who  had  knowledge  of  the  rights  of  parties,  nor 
where  he  held  as  tenant  in  common,  and  during  the  minority  of  the  other 
party.     Saxon  ^  Ux.  vs.  Barksdale  4*  AL  4  Eq.  Rep.  {Dessaus^)  522. 

A  person  who  has  entered  by  the  permission  of  one  tenant  in  common 
cannot,  a  partition  having  been  made,  set  up  an  adverse  possession  in 
bar  of  an  action  of  Ejectment,  by  the  tenant  in  common,  to  whose  share 
the  premises  had  fallen.  Jackson  ex  dem.  Fisher  vs.  Creal  ^  Al.  13  Johns. 
Rep.  116. 

*<  The  Statute  does  not  ran  in  favour  of  one,  against  another  tenant  in 
"  common.  If,  however,  there  has  been  an  actual  ousier  and  adverse 
*'  holding,  the  Statute  of  Limitations  will  run  from  the  time  of  such  Ous- 
'*  ter  and  adverse  possession."  CoUman  vs.  Huichenson^  3  B^b^s  Rep. 
212,  (Per  Looav,  J.  delivering  the  Opinion  of  the  Court,)  ^  Vide  Brackett 
vs.  jYoreross,  1  Greenl.  Rep.  dL-^-RusselVs  Lessee  vs.  Baker^  1  Har.  4- 
Johns.  Rep.  71.     Doolittle  if  Ux.  vs.  Blakesley,  4  Day's  Rep.  273. 

[1]  <*  The  question,  whether  the  entry  of  a  tenant  in  common  is  such 
**  as  to  accrue  to  the  beneBt  of  the  others,  and  whether  one  has  actually 
<'  ousted  another,  are  questions  of  fact,  involving  sometimes  the  intentions 
'*  and  motives  of  the  party  in  possession ;  which  it  is  the  province  of  a 
"  jury  to  determine."     Cummings  vs.  FTyman,  10  Mass.  Rep.  468. 

[2]  In  the  case  of  Jackson  ex  dem.  BradtirAl  vs.  Whitbeck,  (6  Cow.  Rep. 
633,)  Sutherland,  J.  delivering  the  Opinion  of  the  Court,  said^  *'  It  op- 
**  pears  to  me,  that  admitting  the  premises  in  question  to  have  descended 
^*  to  the  children  of  Bernardus  Bradt^  as  tenants  in  common,  the  evidence 
*•  in  the  case  warrants  the  presumption  offln  actual  onster  of  his  co-tenants 
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So,  also,  if  upon  demand  by  the  co-tenant  of  his  moiety,  the  otherie* 
fuse  to  pay,  and  deny  bis  title,  saying  he  claims  the  whole,  and  will  not 
pay,  and  continue  in  possession,  such  possession  is  adverse,  and  ous-* 
ter  enough.(2r)  And,  in  like  manner,  where  there  were  two  joint  tenants 
of  a  lease  for  years,  and  one  bade  the  other  go  out  of  the  house,  and  he 
went  out  accordingly,  this  was  held  to  be  an  actual  ouster.(a)[S] 

Upon  the  same  principle,  although  the  entry  of  one  is,  generally 
speaking,  the  entry  of  both,  yet  if  he  enter  €laimi$ig  the  whok  to  himself 
it  will  be  an  entry  adverse  to  his  companion.(i)  But  where  there  was 
no  circumstance  to  induce  a  supposition  of  an  actual  ouster,  but  a  bare 

(z)  Do€^  dJifUhar,  ▼.  Prosaer^  Cowp.  217.  (a)  Vin.  Ab.  y.  14, 512. 

Doe^  d.  H€Uing9,  r.  Bird,  11  But,  49.  (6)  Via  Ab.  14, 612. 

*'  by  Hendrick,  Here  has  beeo  an  exclusive  possession  under  claim  of  ti- 
'*  tie,  for  forty  years,  without  any  assertion  of  right,  or  claim  to  any  portion 
'*  of  the  pro6ts  of  the  premises  on  the  part  of  his  co-tenants,  althoagh 
"  they  all  resided  in  the  same  coaoty,  within  40  miles  of  the  premises.'^ 
^  Fide  Fan  Dyck  vs.  Fan  BeurtnSfAL  \  Caines"  Rep.  84,  to  the  like  ef^ 
feet,  ^Bryan$  vs.  Alwater,  5  Day*s  Rep.  188.  Brackett  vs.  NorcroM^  1 
GruiU,  Rep.  91. 

[31  One  tenant  in  common  hindering  the  entry  of  the  other  is  an  ouster. 
Gordon  vs.  Pearson^  1  Mass.  Rep.  323. 

If  one  tenant  in  common  sell  the  whole  tract,  and  possession  be  held 
adversely,  for  twenty-one  years,  the  sale  and  possession  amount  to  an  ous- 
ter of  the  co-tenant,  who  is  barred  by  the  Act  of  Limitations.  Culler  ^  M, 
vs.  Motzer^  13  Serg,  Sf  R  Rep,  356.  (/n  Error.)  This  was  an  action  of 
debt  on  bond,  brought  in  the  Court  of  Common  fleas  of  Perry  county,  by 
Motzer^  the  defendant  in  error  and  plaintiff  below,  against  CuUer  and  oth- 
ers, plaintiffs  in  error  and  defendants  below,  and  issue  was  on  the  plea  of 
payment  The  bond  was  given  for  the  purchase  money  of  a  tract  of  land, 
conveyed  by  Motzer  to  Culler,  with  covenants  of  warranty.  The  defence 
was,  a  defect  of  title,  and  an  outstanding  claim  of  Dower. 

Tho  title  originated  in  an  improvement  made  by  John  Brown^  who  in 
1775  devised  one  half  of  it  to  Mary  Brown,  and  the  other  half  to  James 
Brown,  Mary  Brown  died  intestate,  leaving  two  children,  William  Brown 
and  Nancy  Brown,  (pow  Maxioell.)  William  Brown  thus  became  entitled 
to  one  fourth,  and  Nancy  to  one  fourth,  and  in  1799,  William  Brown^  and 
one  Creorge  Brown^  conveyed  to  Martin  Motzer  -  In  1800,  William  Brown 
obtained  a  patent  in  his  own  name  for  the  whole  tract.     In  the  deed  from 

Creorge  and  William  to  Motzer,  it  was  recited,  that  on  the day  of  — — , 

1797,  Money  Brown  or  Maxwell,  conveyed  by  deed  her  interest  in  the 
premises  to  them  as  tenants  in  common.  George  and  William  came  into 
the  possession  of  the  land  before  1 799,  and  it  had  since  continued  in  their 
possession,  and  the  possession  of  those  claiming  under  them.  The  widow 
of  George  Brown  was  still  living.  On  these  facts,  the  plaintiff  below  con- 
tended that  the  right  of  James,  and  the  claim  of  George's  wife  to  dower, 
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perception  of  the  profits  by  one  tenant  in  common  for  twenty  six  years, 
the  possession  was  held  not  to  be  adverse,  (c)  [4]    And  where  a  tenant 

in  common  levied  a  fine  of  the  whole  premises,  and  afterwards 
[  *57  ]    took  all  the  rents  and  profits  for  *four  or  five  years,  but  it  did 

not  appear  that  he  held  adversely  atthetime  oflevying  the  fine, 
it  was  held  that  such  fine  and  receipt  were  not  sufficient  evidence  of  an 
ouster  of  his  companion. (c{)  [1] 

If,  however,  in  cases  of  joint  tenancy,  &c.  there  be  sufficient  evidence 
of  an  actual  ouster^  the  statute  will  run  as  in  other  cases. 

Upon  the  principles  here  established,  the  possession  of  one  heir  in 
gavelkind  is  not  the  possession  of  the  other,  if  he  enter  with  an  adverse 
intent  to  oust  the  other,  (e) 

Fourthly,  when  the  possessor  has  acknowledged  a  title  in  the 
claimant.  [2] 

(c)  Eairelttim,  d.  Fawler,  v.  Sluukleiont  Eait,  568, 574.  Sed  Vide  Story  t.  Windsor, 
5  Barr.  2604.  2  Atk.  680. 6S2. 

id)  Peaceable  d.  Homblower,  v.  Readg  i  (e)  Davenport  y.  7Vrre//»  BUek.  675. 

were  barred  by  the  Statute  of  Limitations.  The  Supreme  Court  Held, 
That  the  right  of  James  was  barred,  but  that  the  claim  of  George*s  wife 
lo  dower  was  not  barred. 

[4]  *'  It  is  true  that  the  mere  perunncy  of  all  the  profits  by  one  tenant 
'^  in  common,  is  not  an  ouster  of  another  tenant  in  common."  Higbee  ^ 
AL  vs.  Rice^  6  Masa^  Rep.  361.  (^Per  Parsors,  Ch.  J.  delivering  ike 
Opinion  of  the  Court.) 

'*  A  bare  perception  of  profits  will  not  oust  a  tenant  in  common;  and 
**  for  the  Statute  of  Limitations  to  operate  as  a  bar,  the  possession  most 
»'  be  adverse"  Morris*  Lessee  vs.  Van  Deren^  1  Dall.  Rep*  67.  {Per 
M'Kkan,  Ch.  L)  8f  Vide  Lloyd  vs.  Gordon  8f  Wife,  2  Harr.  ^-  MHen, 
Rep.  260.  M' Clung  vs.  Ross,  5  Wheat.  R^.  124.  Cwyfcr  ^  AL  vs, 
Bradt  ^  JU.  Z  Caines*  Cas.  Err.  336. 

[ij  If  one  of  two  tenants  in  Common  of  a  reversion  levy  a  fine  of  the 
whole,  such  fine  does  not  require  ao  actual  entry  by  the  other  tenant  to 
common  to  avoid  it.  Doe  ex  dem.  Trugcott  vs.  EtHot,  1  Barn,  ^  Aid.  Rep, 

[2]  **'  Where  one  party  claims  under  or  through  the  other,  there  shall  bo  no 
*'  adverse  possession  in  such  case  sufficient  to  give  a  title/'  2  Esp,  M.  Pri. 
{old  paging  43b.) 

If  a  defendant  has  acknowledged  the  title  of  the  plainti£f,  he  cannot  af« 
tor  wards  dispute  it.  Jackson  ex  dem.  Low.  ^  Al.  vs.  Reynolds,  1  Caineo* 
Rsp.  444.  ^  Vide  Jackson  ex  dem.  Viefy  Sf  Clark  vs.  Cuirdon,  2  Johns 
Cas,  363.    Doe  ex  dem.  ffuman  vs.  Pettett,  6  Bam,  ^  Aid.  Rep,  22a  L^s- 
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Thus»  where  a  lease  for  a  long  term  had  been  granted,  by  the  lord  of 


see  of  Galloway  vs.  OgiCy  2  Binn.  Rep,  472.  Graham  ^  AL  vs.  Moore  ^ 
Al.  4  Serg,  ^  jR.  Rep.  467.  Jackson  ex  dem^  Van  Schaick^  AL  vs.  Davis, 
5  Cow.  Rep,  129,  130.  Jackson  ezdem,  Gnswoldfy  AL  V9.  BardA  Johtis. 
Rep.  230.  Brandttr  ex  dem.  Fitch  4-  AL  vs.  Marshall,  I  Caines*  Rep.  394. 
Rowletts  vs.  Daniel.  4  Munf.  Rep.  473.  Jackson  ex  dem.  Russell  ^  AL  vs. 
CViry,  12  JoAn«.  /2ep.  430.  Dura//  ^  AL  vs.  Bt66,  3  Call's  Rep,  366. 
JioK^ibon  ex  dem.  Dox  vs.  Jackson,  5  Cow.  Rep.  174.  Higginson  vs.  illesn» 
4  Ctanch  Rep.  419.  Hallys,  Doe  ezdem.  Surtees  ^  Al.y  5  Barnew.  4r 
Aid.  Rep.  6B7. 

lo  the  case  of  Jackson  ex  dem,  Swartwoul  ^  JJx.  vs.  Co/e,  (^4  Cowen's 
Rep.  507,  598.^  Sutherland,  J.  delivering  the  Opinion  of  the  Court,  said, 
(after  aaggesting  the  presomptioD  that  the  trustee  had  been  reimbursed  his 
advances  and  conveyed  to  the ce^siuys  que  trust.)  ''This  presumption  de- 
'*  rives  conBrmation  from  the  fact,  as  testified  by  Morse^  that  many  portions 
**  of  the  land  of  David  Colden^  mentioned  in  the  location  and  appraisement, 
<«  had  been  held  for  upwards  of  thirty  years  under  his  heirs ;  and  also  from 
''the  circvmstance,  that  the  Defendant  himself,  as  early  as  1798,  took  a 
«  conveyance  ef  the  premises  in  question  from  one  of  the  daoghters  of  Da* 
**  vid  Colden  and  the  husbands  of  tvro  others.  Indeed,  it  may  be  question- 
''able  whether  this  is  not  a  such  recognition  of  the  legal  title  of  the  heirs 
'*  as  to  preclude  the  defendant  from  denying  that  it  passed  from  the  trustee 
*'  to  the  cestuy  que  trusV^ 

"It  has  been  decided,  and  is  the  settled  law  of  the  Country,  that  a  tenant 
"  shall  not  resist  the  recovery  of  his  Landlord,  by  virtue  of  an  adverse 
"  title  acquired  during  his  lease."  Lessee  of  Galloway  vs.  Ogle,  2  Bin- 
n«y<  R^.  472.  4^  Vide  Graham  Sf  Al  vs.  Moore  ^  AL,  4  Serg.  Sf  R. 
Rep.  467. 

And  even  where  the  predecessors  of  the  Defendant,  had  acknowledged 
the  title  of  the  claimant,  it  was  Held  that  the  Defendanb  was  equally 
precluded  from  setting  up  the  defence  o{  adverse  posscfssion.  Jackson 
ez  dem.   Van  Schaick  4*  Others  vs.  DaviSf  5  Cow.  Rep,  129,  130. 

And  to  the  same  purport,  Vide  Jackson  ex  dem.  Griswold  Sf  Al.  vs. 
Bard^^  Johns.  Rep.  230.  Brandter  ex  dem.  Fitch  vs.  Marshall^  I  Caines* 
Rep.  394.     Rowletts  vs.  Daniel,  4  Munf.  Rep.  473. 

Where  the  tenant  of  land  for  a  year,  held  over,  and  afler  the  expiration 
of  his  term  paid  rent  to  a  stranger,  and  refused  to  quit  the  premises, 
beii^  called  upon  by  the  agent  of  the  lessor  for  that  purpofte  ;  this  was 
Held  to  be  no  disseisin  of  the  lessor,  not  even  at  his  election,  nor  such 
as  would  prevent  the  operation  of  a  deed  from  the  lessor  to  a  third 
person.     Porter  vs.  Hammond^  3  GreenL  Rep.  188. 

Where  A.'s  tenant  from  year  to  year,  takes  a  lease  from  B.  the  Act 
is  void,  and  cannot  work  an  adverse  possession  against  A.  Jackson  ex 
dem.  Williams  ^  Al,  vs;  Miller,  6  Cow.  Rep,  751. 

The  Defendant  went  into  possession  of  land  under  Gansevoort,  whom 
h^  supposed  to  be  the  owner  of  the  soil;  but  aAerwards  believing  that 
Mrs.  Cltirk  was  the  owner,  be  applied  to  her  to  purchase  the  land  : 
after  that  application,  Mrs.  Clark  conveyed  the  premises  to  Fiely,  who 
before  bringing  suit  ordered  the  Defendant  to  leave  the  premises.    Held, 
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the  manor,  to  the  rector,  in  which  the  lessee  covenanted  for  himsd^  his 

that  ike  Defendant  could  not  set  up  an  adverse  posseedon  of  twenty 
years;  thoagh  he  might  shew  that  he  made  the  application  under  a 
mistake,  and  prove  a  title  ont  of  the  lessors  of  the  plaintiff  Jadtson 
ez  dem,   Vtely  ^  Clark  vs.  Cuerden,  2  Johns.  Ca$.  353. 

'*  The  repeated  acts  of  the  defendant,  recognising  the  pkintifTs  title 
''by  applications  to  purchase  from  him  both  before  and  after  he  entered 
''into  possession  of  the  premises,  afforded  the  strongest  reason  topee- 
"snme  that  the  defendant  was  in  possession  nnder  i>aotW  JZu^^e^^  [one 
<'  of  the  Lessors  of  the  Plaintiff. 2  We  are  accordingly  of  opinion  that 
*'  the  plaintiff  ought  to  have  judgment."  Jackson  ex  detn.  Z>.  RussM 
Sf  Al  vs.  Croy,  12  Johns.  Rep.  430.  {Per  Yates,  J,,  delivering  Ae 
Opinion  of  tJie  Court)  if  Vide  Jackson  ex  dm.  Brouin  it  Al,  vs. 
Ayres^  14  Johns.  Rep,  224. 

If  a  stranger  is  in  possession  under  or  acknowledging  the  title  of  the 
deviseo  or  remainderman  it  is  equivalent  to  an  actual  entry.  Wtlls  vs. 
Princ^f  4  Mass,  Rep,  64. 

A  purchaser  at  a  Sheriff's  sale  becomes  quasi  tenant,  and  it  is  not  to  be 
presamed  that  he  holds  adversely.  Jackson  ex  dem  Klein  vs.  Grakam,  3 
Caines'  Rep.  189.  ir  Vide  Waring  vs.  Jackson  ex  dem.  Eden  ^Al,l  Pe- 
iers  Rep.  {Sup.  Ct.  U.  &)  570. 

The  possession  of  a  defendant  after  a  sale  under,  an  execution  is  not 
deemed  adverse,  for  he  becomes  quasi  a  tenant  at  will  to  the  purchaser. 
Jackson  ex  dem.  Kanes  vs.  Stembergh^  1  Johns.  Cas,  153.  Russell  vs. 
Doty^  Sheriff,  ^c.  4  Cow.  Rep.  576.  ^  Vide  Langdon  vs.  Potior  ^  AL 
3  Mass.  Rep.  128. 

A  mortgagee,  or  direct  purchaser  from  the  tenant,  or  ope  who  buys  his 
right  at  a  Sheriff's  sale^  assumes  his  relation  to  the  landlord,  with  all  its  le- 
g|al  consequences^  and  is  as  much  estopped  from  denying  the  tenancy.  Wil- 
lison  vs.  WatkinSf  3  Peters.  Rep.  {8up.  Ct.  U.  S.)  60. 

One  claiming  under  a  deed  from  a  judgment  debtor  has  not  such  an,  ad* 
verse  possession  as  will  avoid  a  conveyance  executed  by  a  purchaser  un- 
der  an  execution  upon  a  judgment.  Jackson  ex  dem,  Scojieldvs.  Collins^ 
3  Cow.  Rep  89. 

{Rutin  MRaa  vs  Smith,  [2  Bay's  Rep.  339.]  It  was  Held;  That 
possession  of  land  five  years,  under  a  sale  from  defendant,  who  has  a  judg- 
ment against  him^  will  be  a  good  bar  against  a  judgment  creditor  or  those 
claiming  under  him,  who  has  lain  by  that  time  without  reviving  his  judg* 
meat,  or  bringing  suit  against  such  possessor.) 

In  ejectment  brought  by  Duval  and  Younghushand  Bg^msi  Bibb  for  vi 
tract  of  land,  the  jury  found  a  verdict  for  the  plaintiffs  subject  to  the  Opin- 
ion of  the  Court  on  a  case  which  stated,  that  Robert  Bibb,  by  deed  dated 
the  13th  of  December,  1788,  and  recorded  on  the  16th  of  the  same  month, 
conveyed  the  land,  to  Chaves.  That  Bibb^  was,  at  that  time,  in  actual  pes* 
session,  and  had  been  so  for  upwards  of  twenty  years.  That  Graves  on 
the  28th  of  JVooemier,  1793,  conveyed  to  Duval  and  Younghushand. 

That  there  was  no  proof  **  that  Graves  was  ever  in  actual  ppsseasion,  or 
ever  entered  upon  the  premises  for  the  purpose  of  executiiig  the  last  men* 
tioned  deed  ;  but  that  the  defendant  now,  and  always  hath  bad  adverse 
possession  of  the  premises  against  the  said  Graven  and  all  holding  by  or 
trbder  him,  except  as  to  the  operation  of  the  deeds  aforesaid." 
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exeeotorff,  and  assigns,  to  pay,  during  the  continuance  of  the  term,  a  cer- 


Pendletoit,  President,  delivered  the  Opinion  of  the  Court;  he  said ;  — 

"  As  to  the  twenty  years  possession  in  Robert,  [^Bibbj'j  prior  to  his  con- 
**  veyaoceto  Graves,  it  only  proves  that  he  had  a  good  title  io  ejectment^ 
*'  and  a  right  to  make  that  conveyance,  and  cannot  operate  as  a  bar  by  the 
**  Act  of  Limitation  to  the  p1aintifi&  claiming  under  Graves,  whose  right  of 
^'  ^^^11  ^^^^^^^  ^°b^  eight  years  before  suit  brought. 

**  The  third  and  priiicipai  question  is,  whether  the  bargain  and  sale  of 
'^  Graveet  (then  out  of  possession)  to  the  plaintiffs,  passed  his  title  to 
*Mhem1  As  an  objection  to  its  passing  the  title,  the  Statute  and  Act  of 
^'  Assembly  against  buying  pretensed  titles,  were  relied  on,  as  having  in 
«« addition  to  the  severe  penalty  on  the  buyer  and  seller  of  the  land,  made 
**  the  conveyance  void.  It  is  unnecessary  to  consider  whether  those  laws 
*^  produced  the  effect  contended  for,  since  we  are  ail  of  opinion  that  the 
'*  purchase  of  the  pkiinti£&  is  not  within  the  Act  of  Assembly,  which  has 
''  this  exoeption  :  **  Unless  the  person  conveying,  or  thoee  under  whom  he 
**  claims f  shall  have  been  in  possession  ooe  whole  year  next  before.  [R.. 
'^  C.  c  lOS,  §  1,  ed.  1819.]  Here  ^jrraves  was  the  person  conveying,  and 
**  Bibb,  the  person  in  possession  was  bin  under  whom  Graves  claimed ;  ao 
''  that,  literally,  Bibb  is  excluded  from  making  the  objection  ;  and,  if  it  de* 
"  pended  upon  construction^  could  the  plaintiffs  possibly  suppose,  when 
**  they  purchased,  that  BibVs  possession  was  adverse  to  the  title  of  Graves, 
'*  to  whom  he  had  conveyed  the  land  with  a  general  warranty  1" 

"  The  Court  are  therefore,  of  Opinion  upon  this  point,  that  the  title  of 
«<  Graves  passed  to  the  plaint iiis  by  the  bargain  and  sale  and  gave  them 
''  tpood  title  against  Bibb  :  And  upon  the  whole,  that  there  is  Error  in  the 
**  Judgment  of  the  District  Court  which  is  to  be  reversed  with  costs,  and 
«<  judgment  entered  for  the  plaintiffs."    Duval  ^  Others  vs.  Bibb,  3  Call's 

Rep.  see. 

In  the  case  ot  Pender  vs.  Jmes,  (2  Hayw.  Rep,  S94.)  Taylor,  J.  said; 
''I  am  of  opinion,  that  a  deliberate  avowal  on  the  part  of  the  possessor,  of 
*'  title  in  the  claimant,  or  a  serious  assent  to  the  validity  of  his  title,  will 
**  render  an  entry  or  claim  unnecessary,  and  is  equivalent  in  its  effects  to 
*^  an  entry  or  claim." 

The  decbration  of  a  widow  io  possession  of  premiseSi  that  she  hejd  them 
for  her  life,  and  that  aAer  her  death,  they  would  go  to  the  heirs  of  her  hu8« 
band,  are  admissible  evidence  to  negative  the  fact  of  her  having  had  twen- 
ty years  adverse  possession.  Doe  e%  dem.  Human  vs.  Pettett^  &  Bamew 
4^  Aid.  Rep.  223. 

Possession  of  lend  by  consent  of  the  true  owner,  is  not  adverse  posses- 
sion.   AAerton  vs.  Johnson,  New  Harnp-  Rep.  (A  ^  fV*)  ^l- 

A  defendant  in  Ejectment  claimingHhe  land  by  executory  contract  of 
purchase  from  the  plaintiff^  will  not  be  permitted  to  contest  Uie  validity  of 
the  plaintiff's  title.    Hamilton  vs   Taybry  Idtt.  Ssieet.  Cas.  444—5. 

'*  A  mere  contract  fer  a  Deed,  though  the  purchaser  enter  under  it,  does 
not  place  him  In  a  situation  to  hoKI  adversely,  till  he  perform  the  condition 
ef  the  purchase  by  paying  the  purchase. money  ;  such  a  possession  not  be- 
ing hoetile  in  its  inception.''  Jackson  ex  dem.  Young  ^  Devtreux  vs.  Canqt, 
I  Com.  B^.  610.  Botts  4  Al  vs.  Shields'  Heirs,  3  lAtteWs  Rep.  34.  St 
Vide  Yoorhiesm.  White's  Heirs,  1  Marsh.  Rep.  (Ky.)  27. 
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taip  anuual  rent,  and  also  all  the  tithe  straw  of  wheat  and  rye  within  the 


A  possession  and  claim  of  land,  nnder  an  executory  contract  of  purchase, 
is  not  such  an  adircrse  possession  as  will  render  a  deed  from  the  true  owner 
void  ibr  champerty  or  maintenance ;  nor  is  it  such  an  adverse  possession 
as,  if  continued  fur  £0  years,  will  bar  an  entry,  within  the  Statute  of  Limi- 
tations; and  especially,  it  is  in  no  sense  adverse  as  to  the  one  with  whom 
the  contract  is  made.  Jackson  ex  denu  8wartwout  Sf  Wife  vs.  Johnson^  5 
Cow.  Rep.  74.  And  to  the  same  purport^  Fide  Proprietors  of  J{o,  Six  vs. 
M'Farland,  12  Mass.  Rep.32S.  Higginbotham  fy  Al.  vs.  Fishbaek^  1 
Marsh.  Rep.  (Ky.)  606.  Wilkinson,  Sfc.  vs.  Nichols^  1  Monroe*$  Rep.  36 
Richardson  ^  AL  vs,  Broughton,  2  NoU,  Sf  M'Cord*s  Rep.  417.  Fo7»ke 
vs.  DarnalL  5  Litt.  Rep.  318*  ChiUs  vs.  Bridge's  Heirs,  Litt  Select.  Cas, 
423.  Kirk  ^  AL  vs.  Smith  ex  dem.  Penn,  9  Wheat  Rep.  288.  f  Vide 
Jackson  ex  dem.  Marvin  ^  AL  vs.  Hotchkiss^  6  Cowen's  Rep.  401. 

To  constitute  an  adverse  possession,  it  must  not  only  be  hostile  in  its  in. 
ception,  but  the  possessor  must  cfaim  the  entire  title  ;  for  if  it  be  subser- 
vient to,  and  admit  the  existence  of  a  higher  title,  it  is  not  adverse  to  that 
title.  5  Cow.  Rep.  92.  BoUs  ^AL  vs.  Shields*  Heirs,  3  LiU.  Rep.  34. 
Proprietors  of  Township  No.  Six  vs.  WFarland,  12  Mass.  Rep.  327.  ^ 
Vide  Knox  ^  AL  vs.  Hook,  12  Mass.  Rep.  331. 

Title  by  improvement;  is  merely  a  right  of  pre-emption,  until  the  pur- 
chase is  made  from  the  commonwealth.  Up  to  that  time  possession  is  not 
adverse  to,  but  under  the  commonwealth  ;  and  therefore,  though  it  contin- 
ue twenty-one  years,  it  is  no  bar  by  the  Statute  of  Limitations  to  the  com- 
monwealth, or  her  grantee.  Morris  vs.  Thofnas^  (In  Error  J  5  Binney's 
Rep.  77. 

But  where  a  man  claiming  under  an  executory  contract  for  the  purchase 
of  land,  is  evicted  and  turned  but  of  possession  by  a  Writ  of  Habere  Fa" 
cias  Possessionem,  on  an  adversary  claim,  be  may  purchase  in  such  adversa- 
ry claim,  and  assert  it  in  defence,  against  a  suit  brought  by  the  heirs  of  the 
man  from  whom  he  first  purchased.  Chiles  vs.  Bridge's  Heirs,  LitL  Se^ 
led.  Cas.  420. 

A  cottage  standing  in  the  corner  of  a  meadow  (belonging  to  the  lord  of  a 
manor,)  bat  separated  from  it  and  from  a  high  road  by  a  hedge,  had  been 
occupied  for  above  twenty  years  without  any  payment  of  rent.  The  lord 
then  demanded  possession,  which  was  reluctantly  given,  and  the  occupier 
was  told  that  if  he  was  allowed  to  resume  possession  it  would  only  be 
during  pleasure.  He  did  resume  and  keep  possession  for  fifteen  years 
more,  and  never  paid  any  rent :  Held,  that  the  possession  was  not  ne- 
cessarily adverse,  but  might  be  presumed  to  have  commenced  by  per- 
mission of  the  lord.  Doe  ex  dem.  Thompson  4*  AL  vs.  Clark  8  J?ar- 
new.  Sf  Cress.  Rep.  717. 

It  is  an  undoubted  principle  of  law,  fully  recognized  in  this  Court,  that 
a  tenant  cannot  dispute  the  title  of  his  landlord,  either  by  setting  up  a  title 
in  himself  or  a  third  person,  during  the  existence  of  the  lease  or  tenancy. 
The  principle  of  estoppel  applies  to  the  relation  between  them,  and  ope* 
rates  with  full  force  to  prevent  the  tenant  from  violating  that  contract  by 
which  he  claimed  and  held  the  possession.  He  cannot  change  the  charac- 
ter of  the  tenure  by  his  own  act  merely,  so  as  to  enable  himself  to  bold 
against  his  landlord ;  who  reposes  under  the  security  of#ie  tenancy,  ho- 
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parisli,  and  the  lessee  and  his  assigns  (the  succeding  rectors)  continued 


Heviog  the  possession  of  the  tenant  to  be  bis  own,  held  under  his  title,  and 
ready  to  be  surrendered  by  its  termination  by.  the  lapse  of  time,  or  demand 
of  possession.     WiUison  vs.  Watkins,  3  PeUrs'  Rep.  {Sup.  Ct.  U.  8.)  47. 

The  same  principle  applies  to  a  mortgagor  and  mortgagee,  trustee  and 
cestui  que  trusty  and  generally  to  all  cases  wbere  one  man  obtains  posses- 
sion of  real  estate  belonging  to  another  by  a  recognition  of  his  title.  Wil- 
lison  vs.  Waikins,^  Peters'  Rep,  (Sup.  Ct.  U.  8.)  48. 

A  holding  of  land  under  a  bond  from  the  patentee,  cannot  be  consider- 
ed as  adverse  thereto.     Fowke  vs.  DarnalU  &  l^tt.  Rep.  317. 

A  person  entering  under  a  lease  and  holding  over  a(ler  his  term  has  ex- 
pired, will  be  regarded  as  holding  by  consent  of  the  original  landlord,  and 
his  possession  is  not  adverse ;  and  if  be  transfer  the  possession,  his  grantee 
is  supposed  to  hold  under  the  same  title.  Brandierex  dem.  Fitch  vs.  Afar- 
shall^  1  Caines  Rep,  401  ^  Vide  Jackson  ex  dem.  Van  8chaickfy  Al.  vs. 
Davis,  6  Cow.  Rep.  123. 

Where  the  relation  of  landlord  and  tenant  exists,  a  conveyance  by  the 
latter  of  the  demised  premises,  cannot  operate  as  the  basis  of  an  adverse 
possession,  so  as  to  bar  the  former  of  his  ejectment ;  whether  the  grantee 
knew  of  the  devise  or  not.  But  this  rule  means  the  conventional  relation 
of  landlord  and  tenant,  where  some  rent  or  return  is  in  fact  received 
to  the  former ;  not  a  relation  arising  from  mere  operation  of  law  ;  as  where 
one  makes  a  grant,  and  by  the  omission  of  the  technical  word  Aein,  an  esr 
tate  for  life,  only,  passes. 

In  such  case,  after  the  death  of  the  tenant  for  life,  an  adverse  possession 
may  commence  running,  in  favour  of  those  who  enter  and  claim  in  fee  un- 
dor  him,  which  afier  25  years  will  bar  all  claim  of  the  reversioner  and  hii» 
heirs.     Jackson  ex  dem.  Webber  i^  Al.  vs.  Harsen  Sf  Al^lCow.  Rep.  323.. 

And  where  A.  entered  inlo  possession  of  land  under  a  lease  in  fee^  re*, 
serving  a  pepper  corn  rent,  iu  1776,  and  in  1778,  gave  the  land  to  B.,  by. 
parol,  who  continued  in  possession,  claiming  under  the  lease,  until  1798^ 
excepting  the  period  of  the  war,  and  a  year  or  two  after,  and  B.  conveyed 
the  premises  to  C,  and  C  to  i>.,  who  conveyed  the  same  to  the  Defend- 
ant ;  it  was  Held^  that  this  was  a  sufficient  adverse  possession  to  bar  an 
action  of  ejectment  by  the  person  having  title  to  the  land,  commenced  in 
1807.     Jatkaon  ex  dem.  Colden  ^  Al  vs.  Moore,  13  Johns.  Rep.  513. 

-  A.  being  the  owner  of  certain  lands  in  the  Lunenhurgh  patent,  died,  af- 
ter having  devised  the  same  to  his  wife  during  her  widowhood,  remainder 
to  B.  and  his  other  three  brothers  ;  d  dispute  having  arisen  between  C.  the 
daughter  of  B.,  and  her  husband,  on  one  side,  and  the  other  devisees,  on 
the  other  side,  as  to  the  portion  of  land  to  which  she  was  entitled,  her  por- 
tion was  ascertained  and  conveyed  in  1772  to  O.  husband;  and  certain 
persons  were  appointed  by  the  deed  to  locate  and  rdfuce  to  severalty  her 
share  on  any  of  the  lands  within  the  patent  in  the  possession  of  the  par- 
ties of  the  first  part,  {the  other  Devisees  and  the  Widoto  of  A.)  or  their  ten 
ants ;  the  defendant  entered  upon  the  preniises  in  question  23  years  before 
the  trial,  claiming  title  under  the  husband  of  C;  and  In  an  Action  of  Eject* 
ment  by  persons  claiming  under  A.,  it  was  Heldy  that  there  was  9ucb  an 
adverse  possession  in  the  Defendunt  as  barred  the  action,  and  that  it  could 
not  be  rei)el!ed  by  shewing  that  his  had  obtained  his  possession  from  the 
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in  possesdion  for  twenty  years  and  upwards  after  the  expiration  of  the 
term,  without  payment  of  rent,  but  during  that  twenty  years  suffered  (he 
heir  of  the  lessor  to  take  the  tithe  of  the  wheat  and  rye  straw ;  it  wan 
held,  that  such  sufferance  ivas  evidence  of  an  agreement  between  the 
lessor  and  lessee,  or  their  heirs  and  assigns  retspectively,  that  the  iesseCi 

or  his  asigns,  should  continue  his  possession,  if  the  lessor^ 
[  *5d  ]     and  his  heirs,  were  permitted  to  receive  "^the  tithe  as  before^ 

and  that,  consequently,  there  was  no  adverse  holding  in  the 
assignee  of  thelessec.(/) 

I  *59  3        *To  enable  a  party  to  take  advantage  of  the  extension*  of 

time  granted  by  the  second  section  of  this  statute,  it  is  necev* 

saiy  that  the  disability  to  enter  should  exist  at  the  time  when  his  title 

accrued  ;[1]  for  if  he  had  the  power  to  enter,  but  for  an  instant,  no  sub- 

if)  /Z9«*  d.  Pellat,  T.  FerroTM^  1  Boi .  and  PuU.  642. 


tenants  of  the  le&sors  of  the  plaintiffs,  or  their  ancestors,  as  it  was  to  be 
presumed,  afler  such  a  lapse  of  time,  that  the  persons  appointed  to  locate 
the  share  of  C.  had  located  it  upon  lands  in  the  possession  of  the  tenants » 
ast  they  were  authorized  to  do.  Jackson  ex  dem.  Livingston  Sf  AL  vs.  Huh 
lenbeck^  13  Johns.  Rep,  499. 

When  a  tenant  disclaims  to  hold  under  his  lease,  be  becomes  a  trespas- 
ser, and  bis  possession-is  adverse,  and  ais  open  to  the  action  of  his  landlord 
as  possesion  acquired  originally  by  wrong.  The  act  is  conclusive  on  the 
tenant.  He  cannot  revoke  bis  disclaimer  and  adverse  claim,  so  as  to  pro- 
tect himself  during  the  unexpired  time  of  the  lease.  He  is  a  trespasser  on 
him>  who  has  the  legal  title.  The  relation  of  landlord  and  tenant  is  dis- 
solved and  each  party  is  to  stand  upon  his  right.  WiUison  vs.  Watkins  3 
Peters'  Rep.  (Sup.  Ct.  U.  S.)  49. 

If  the  tenant  disclaims  the  tenure,  claims  the  fee  adversely  id  right  of  a 
thi^d  person  or  in  his  owri  right,  or  attorns  to  another,  his  possession  then  be- 
comes a  tortious  one,  by  the  forfeiture  of  his  right,  and  the  landlord's  right 
of  entry  is  complete,  and  he  may  sue  at  any  time  within  the  period  of  limi- 
tation  ;  but  he  must  lay  his  devise  of  a  day  subsequent  to  the  termination 
of|the  tenancy,  for  before  that  he  had  no  right  o(  entry.  By  bringing  his 
Ejectment  he  disclaims  the  tenancy  and  goes  for  the  forfeiture.  It  shaH 
not  be  permitted  to  the  landlord  to  thus  admit  that  there  is  no  tenure  sub- 
sisting between  him  and  the  tenant  which  can  protect  bis  possession  from 
this  adversary  suit ;  lyd  at  the  same  time  recover  on  the  ground  of  there 
being  a  tenure  so  strong  as  that  he  cannot  set  up  his  adversary  possession* 
Ibid. 


"  there  oa 


^  The  principle  on  which  the  Act  of  Limitations  operates,  is,  that 
>  must  be  a  right  of  entry  existing  at  the  time  of  the  bar,  which  can 
**  be  affected ;  and  when  the  person  who  is  supposed  to  be  affected,  and 
<*  those  under  whom  he  holds,  had  no  right  of  entry,  that  right  is  not  tolled.'^ 
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sequent  disdulity  will  be  sufficient  to  arrest  the  operation  of  the  stat- 


May'i  heir$  vs.  HiU,  6  Litt  Rep.  313.  (Per  Mills,  J.,  delivering  the  Opia- 
tan  of  the  Court) 

'*  It  was  declared,  id  Jackson  vs.  Schoonmaker^  (4  Johns  Rep.  390.)  to 
**  be  the  law,  that  the  Statute  of  Limitations  did  cot  affect  the  right  of  a 
*'  remaioder-man  daring  the  coDtinnaoce  of  a  particalar  estate  ;  nor  would 
«•  the  acts  or  lachet  of  the  tenant  of  the  particakir  estate,  affect  the  part j 
*'  entitled  in  remainder.  The  right  of  entry  of  the  lessor  did  not  accroe, 
•<  and  conld  not  exist  daring  the  estate  hy  ^e  cartesy."  Jackson  ex  dem. 
Beekman  vs.  Selttck,  8  Johns.  Hep.  269.  ^  Vide,  Martin  vs.  Woods^  9 
Mass.  Rep.  377.  Heaik  ^  TJx.  vs.  White^  6  Conn.  Rep,  228.  Doe  ex 
dem.  Coklovgh  |-  Ux.  vs.  Htdte,  3  Barnew.  4r  Cress.  Rep.  757.  Doe  ex  dem. 
Milner  vs.  Brightwen  10  Easfs  Rep.  583. 

*^  The  statote  would  work  great  injustice,  if  it  were  held  to  affect  the 
\"  rights  of  reversioners  or  remaindermen  daring  the  continuance  of  the  par- 
**  ticular  estate.  Such  was  the  view  of  the  statute  taken  by  this  Court,  in 
"  Jackson  V.  Schoonmaker^  (4  Johns.  390.)  and  Jackson  v.  SeUick,  (S 
**  Johns.  262.)"  Jackson  ex  dem.  Svartwout  ^  Ux/vs.  Johnsim,  S  Cfi(w. 
Rep.  96.  (Per  Sutherland,  J.  ;  and  the  like  Opinion  is  given  hy  Savaoe^ 
Ch.  If  at  pages  102,  103.) 

If  a.  person  has  not  a  right  of  entry,  but  only  a  possibility  which  may 
give  a  right  of  entry  at  a  future  day,  the  statute  does  not  run  against  him 
until  thatri|pht  accrues.  Hence,  notwithstanding  the  next  heir  in  tail  re-  < 
leases  to  the  tenant  in  tail  in  possession,  the  statute  does  nqt  run  against 
the  releasor,  until  the  death  of  the  tenant  in  tail  without  issue.  Lessee  of 
Hall  vs.  Vandegrifi  4*  Al.j  3  Binn.  Rep.  374. 

In  the  case  of  Stewart  vs.  Jackson^  (1  Marsh  Rep.  (Ky.)  59.  on  ap- 
peal.^ Owsley,  J.  who  delivered  the  Opinion  of  the  Courts  saidy  "  The 
'*  appellee  relied  upun  an  adverse  possession  for  twenty  years  ;  but  as  the 
''appellant's  right  of  entry  is  shewn  to  have  accrued  within  twenty  years, 
'*aoeording  to  the  case  of  Chiles  against  Calk,  {AthBihhy  544,)  the  Court 
••  improperly  held  his  action  to  be  barred  by  such  a  possession."  ^  Vide^ 
Finby  4r  Al  vs.  Humble  ^  Alt  Marsh.  Rep.  (Ky.)  570.  Murray^ 
Adm'r,  4re.  vs.  The  East  India  Company ^  5  Bamem.  ^  Aid.  Rep,  204. 

The  right  of  entry  on  land  accrues  only  with  the  emanation  of  the  grant, 
and  then  the  statute  commences  running.  Fowke  vs.  Darnall^  5  I/iti. 
Rep.  318. 

Copyhold  lands  were  granted  to  A.  fur  the  lives  of  herself  and  B.,  and 
in  reversion  to  C.  for  other  lives.  A.  died,  having  devised  to  B.,  who  en* 
tered  and  kept  the  possession  for  more  than  twenty  years.  On  his  death 
C.  brought  ejectment :  Held^  that  the  action  was  barred  by  the  Statute  of 
Limitations,  for  that  Cs.  right  of  possession  accrued  on  the  death  of  A., 
inasmuch  as  there  cannot  be  a  general  occupant  of  copyhold  land.  Doe  ex 
dem,  Foster  ^  Al.  vs.  ScoU.  4  Barnew.  Sf  Cress.  Rep.  706. 

^'  If  there  be  two  rights  of  entry,  one  may  be  lost  without  impairing  the 
otiber."  Stfivens  ^  Use.  vs.  Winship  ^  Ux.,  I  Picker.  Rep.  327.  Wells 
r^f  Prince,  9  Mass.  Rep.  609,  WaUingford  vs.  Heart,  15  Mass.  Rep. 
472.     Jackson  ex  dem.  MCrea  vs.  Mancius  ^  M^  2  Wend.  Rep^  366. 

In  the  faseof  Jackson  ex  dem.  Swartsoout  if  Ux.  vs.  Jackson^  (5  Cow. 
Rep.  103.)    Savage,  Ch.  J.,  said  ;  "  At  what  period  of  time,  I  would  ask. 
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\ite.[2]    And  the  principle  is  the  same  where  a  disability,  existing  at  the 

<*v7a8  it  10  the  power  of  the  heirs  of  Mrs.  Cooper  to  have  asserted  their 
^'  rights,  before  1817,  when  Thomas  Cooper  \he  was  Tenant  by  the  Curtesy ^Jl 
'^  diedl  Their  iofaocy«  I  admit,  is  no  excuse  for  them,  as  successive  disa- 
"  bflities  are  not  allowed,  'the  statute  was  not  operative  ODtil  the  death 
**  of  Mrs.  C0oper,  It  ia  true,  iodeed,  that  more  than  twenty  years  have 
**  elapsed  since  the  adverse  possession  commenced  ;  and  more  than  ten 
"  years  since  the  last  disability  was  removed,  which  existed  when  the  dis- 
**  seisin  took  place  ;  but  I  would  ask,  when  were  the  claimants  guilty  of 
**  laches  t  They  were  not  bound  to  make  an  entry  or  claim  till  the  death  of 
<<Mrs.  CoBpen  And  from  that  period  till  the  death  of  the  tenant  for  life, 
**  the  law  would  not  permit  them  to  enter.  Shall  laches,  then,  be  imputed 
<*  to  them?  Certainly  not.  Whether  Colden  Cooper  was  born  before  or' 
'*  after  the  disseisin  seems  to  me  not  to  change  the  rights  of  the  parties.' 
"  The  lessors  of  the  plaintiff  have  brought  their  actibo  within  ten  yesfrs 
'*  after  the  operation  of  the  statute  upon  their  claim,  and  are  not  barred  by 
'  *it"    ^  Vide  Ibid.  96,  96. ;  (same  Case,)  for  a  similar  Opinion  by  Suth** 

ERLAVVf  h 

A  person  who  was  a  minor  at  the  time  of  the  death  of  his  ancestor,  has 
five  years  after  he  comes  of  age  to  bring  his  action  for  the  recovery  of 
his  lands.  iZocA^Z/ads.  Holmes,  2  Bay*s  Rep.  487.  ^  Fide  Saxon  Sf  UxJ 
vs.  BarksdaU  4r  AL,  4  Eq.  Rep.  (Desaauss.)  522.  528.  Den  ex  dem.  Park 
vs.  Cochran^  ALf  I  Hayw.  ttep.  170, 

**  b  being  a  clear  principle  of  law,  that  a  possessor  cannot  avail  himself 
<^  of  prescription  against  minors."  Calvit  vs.  Innis,  lOMart.  Rep.  289. 
(Per  Mathews,  J.,  delivering  the  Opinion  of  the  Court.)  ^  Vide,  Gayoso 
De  Lemos  vs.   Garcia,  1  Mart.  Rep.  (JV.  8.)  324. 

A  Feme  Covert  is  allowed  7  years  after  discoverture  to  sue  for  lands. — 
Gore  ^  Al.  vs.  Marshall  ^  AJ.,  3  Mareh.  Rep.  (Ky.)  319. 

Prescription  does  not  run  against  the  wife  in  favor  of  the  purchasers 
of  her  property,  although  separated.  Prudhomme  vs.  Dawson  ^  Al.,  3 
Mart.  Rep,  (K.  8.)  16 1. 

In  the  case  of  Lamar  vs:  Jones  fy  Al,  (3  Harr.  ^  M'Hen.  Rep,  328, 332. 
ON  APPEAL.)  the  bill  stated  that  complainant's  father  mortgaged  the  premi- 
ses, d&c.  on  the  1st  of  October  1756,  subject  to  a  clause  of  redemption  on 
the  first  of  October,  1757,  and  continued  in  possession  till  his  death  in 
1759,  leaving  a  widoiv  and  complainant  his  only  child.  After  the  death  of 
complainant's  father,  the  mortgagee  took  possession  of  the  premises,  and 
on  the  28th  of  March,  KGO,  the  Heir  of  the  mortgagee  sold  the  land  to 
the  ancestor  of  the  defendants,  for  £  100.  That  the  complainant  on  the  7th  of 
November,  1783,  paid  the  mortgagee's  agent  the  principal  and  interest  due 
on  the  said  mortgaged  premises,  and  which  were  released  to  him.  That  the 
complainant  tendered  to  the  defendants  the  sum  of  £l50 ;  that  the  defend- 
ants have  made  considerable  profits  from  the  land,  d&c. 

The  defendants  in  their  answer  set  up  the  length  of  time  in  bar  to  thef 
complainant's  claim  and  right  of  redemption.  It  appeared  from  testi- 
mony that  the  complainant  was  about  twelve  years  old  when  his  father  died. 

[2]  **  The  general  rule  is,  that  when  the  Statute  of  Limitations  once  be- 
^'  gins  to  ran,  it  continues  to  run,  notwithstanding  any  subsequent  disabili- 
"  ty."     Peek  vs,  RandalVs  Trustees^  1  Johns.  Rep.  176.  f  Per  Kent,  Ch.  J 
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time  of  the  commencement  of  the  title,  is  afterwards  removed,  and  a 

The  Chaocellor,  Hattsoit,  oo  the  9th  of  March,  1791,  decreed  that  the 
complaiDaot  was  not  entitled  to  the  relief  prayed  by  his  bill,  and  dismissed 
the  same,  assigning  as  his  reasons,  that  **  the  time  limited  by  law  for  ma* 
<*  king  an  entry  into  lands  hold  under  an  adverse  title  having  with  greet 
•<  propriety  been  adopted  by  the  Coart  of  Chancery  in  England^  for  bar* 
«'  ring  the  redemption  of  lands  held  peaceably  under  a  mortgage,  after  the 
*^  day  of  payment ;  and  the  said  limitation  having  already  been  adopted  by 
**  this  Court,  and  the  time  within  which,  un  entry  may  be  made  on  lands 
'*  held  by  an  adverse  title,  being  either  twenty  years  after  the  right  ac- 
f'  crued,  or  ten  years  after  the  arrival  at  full  age,  in  case  the  right  accrued 
**  to  the  person  claiming  during  his  infancy  ;  and  the  Chancellor  being  of 
**  Opinion,  that' inasmuch  as  the  Legislature  of  this  State  did  not  think 
^<  proper  to  suspend,  during  the  late  war,  the  operation  of  the  Acts  of 
«'  Limitation  with  respect  to  a  right  of  entry,  (as  it  did  in  other  cases,) 
*'  this  Court  ought  not,  by  nllowiug  a  suspension,  to  introduce  a  variance 
«'  between  the  rules  of  law  and  the  rules  of  equity,  which  have  so  often  by 
^*  Chancellors  in  England,  been  declared  the  same  with  respect  to  the 
^'  limitation  of  suits;  and  the  Chancellor  being. further  of  Opinion,  that 
**  even  if  a  suspension  be  allowed  by  this  Court,  it  could  not  be  allowed 
<*  for  more  than  four  years,  it  being  well  known  that  during  the  war  there 
^<  was  no  obstruction  to  the  prosecution  of  suits  in  this  Court  for  more 
**  than  the  said  number  of  years,  since  the  possession  of  the  mortgagee,  and 
*^  almost  twenty  years  since  the  arrival  at  full  age  of  the  complainant  had 
^'  elapsed  before  the  filing  of  this  bill.  It  is  therefore,  tbts  9th  day  of 
"  March,  1791,  by  the  Chancellor  and  the  authority  of  this  Court,  adjudg- 
**  ed,  d&c.  that  the  complainant  is  not  entitled  to  the  relief  prayed  by  his 
**  bill,  and  that  the  said  bill  be  dismissed,  but  without  costs/' 

But  this  cause  being  carried  up  by  Appeal,  the  Court  of  Appeals^  in 
June,  1793,  gave  the  following  Opinion  : 

*'  It  is  laid  down  as  a  rule,  that  mortgages  are  held  not  to  be  within  the 
*^*  Statnle  of  Limitations;  but  it  was  thought  reasonable  to  establish  a  pe- 
*^  riod  «t  which,  prima  facie^  the  right  of  redemption  shall  be  presumed 
^*  to  be  deserted  by  the  mortgagor,  unless  he  be  capable  of  producing  cir- 
**  cumstances  to  account  for  his  neglect ;  and  Chancery  having  adopted  a 
''  variety  of  those  circumstances,  to  wit,  fraud,  acknowledgment,  infancy, 
*^  ignorance,  lawsuits,  d&c.  of  most  of  which  the  parties  cannot  avail  them* 
^'  selves  at  Common  Law,  there  is  certainly  a  deviation  in  such  cases 
"  from  its  strictness. 

'*  No  case  has  been  t^ited  to  show  that  Courts  of  Chancery  have  adopt- 
"  ed  that  part  of  the  clause  of  the  statute  of  21  Jac.  L  which  allows  ia- 
**  fants  the  liberty,  after  the  twenty  years  are  expired,  to  bring  actiona  with- 
''  in  ten  years  after  their  coming  to  full  age ;  and  the  Judges,  after  diligent 
"  search,  not  being  able  to  find  any,  although  from  the  year  1624  in  whicJh 
**  the  statute  was. made,  to  the  year  1793.  many  cases,  in  ail  probability, 
^'  have  happened ;  an  inference  may  be  drawn  from  thence  that  a  doe* 
**  trine  firoTailed,  that  when  adverse  possession  was  taken  from  the  infant, 
**  limitations  did  not  run  on  him  until  his  full  age,  and  that  this  doctrine  is 

deUvtring  the  Opinion  of  the  Court.)  Sf  Vidt,  to  tht  same  Point,  Crozier 
vs.  Gano  i^  Ux.  1  Bibb's  Hep.  261.  Fewell  ^  Ux.  vs.  Collins^  I  Consiit 
Bep.  So.  Car.  202.    Deji  tx  dem.  Jlndrcwivs,  Mulford,  1  Hdpi.  Jf^.  S9h 
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subsequent  disability  ensues  ;  the  statute  continuing  to  run,  notwith- 

**  not  impeached  in  the  dictum  of  Lord  Talbot ^  in  Belch  ^  Harvey y  as  it  is 
'*  not  an  adjudged  case  ;  but  on  the  contrary,  there  are  adjudged  cases 
*'  where  infancy,  lawsuits  and  other  circumstances,  have  excused  the  party, 
*'  and  where  an  infant  being  plaiu tiff,  adverse  possession  was  taken  of  him 
*^  six  years  before  be  came  of  age,  and  that  period  being  accounted  for  by 
**  infancy,  although  twelve  years  had  elapsed  after  his  coming  of  age  before 
**  bill  filed  ;  yet  as  it  did  not  amount  to  twenty  years,  he  had  a  right  to 
"  bring  his  bill,  and  the  party  here  being  similarly  circumstanced,  being  six 
'<  years  an  Infant,  and  bringing  his  bill  in  time,  if  the  six  years  be  not  ac- 
"  counted  as  part  of  the  time.  We  do.  therefore  order  and  adjudge  that 
^*  the  Decree  of  the  Chancellor  be  reversed,  and  that  the  appellant  have 
^'  liberty  to  proceed  before  him  on  the  bill,  and  that  he  hear  the  cause 
*\  upon  the  merits,  according  to  the  course  of  that  Court."  ^  Vide,  Trus' 
tees  of  Lexington  vs.  Lindsay^s  Heirs,  2  Marsh.  Rep.  (Ky.)  445.  Hig* 
ginson^  Survivor ^  ^c,  vs.  Air  ^  AL  1  Eq.  Rep.  {Dessauss.)  427. 

The  Limitation  Act  of  1814  [Kentuckyl  operates  on  conveyances  made 
by  non-residents  to  residents  before  the  passage  of  the  Act^  so  as  to  take 
away  the  ten  years  allowed  by  the  act  of  1796,  to  commence  suit  after 
return  to  the  state.     Luckett  vs.  Dunn  ^  Al.  3  Litt.  Rep.  218. 

In  the  case  of  Pancoasfs  Lessee  vs.  Addison,  (1  Har.  4*  Johns.  Rep. 
350.  356.)  it  was  Held,  That  a  non-resident  of  the  state,  IMarylandf]  but 
who  is  a  resident  of  one  of  the  United  States,  is  not  barred  by  the  Statute 
of  Limitations  in  an  action  of  Ejectment.  And  Chase,  Ch.  J.  said.  '*  The 
'*  Statute  of  Limitations  with  the  savings  is  e  beneficial  law  for  the  pur- 
"  pose  of  quieting  possessions,  &c.  but  without  the  savings  it  would  be  a 
t*  rigorous  and  unjust  law.  It  does  not  extend  to  persons  out  of  the  state, 
*'  who  cannot  be  supposed  to  know  the  law."  S^  Vide  Brent's  Lessee  vs. 
Trasker^  1  Harr.  Sf  MHen.  Rep.  89. 

Tho  terms  **  beyond  seas,"  in  the  proviso  or  saving  clause  of  a  Statute 
of  Limitations,  are  equivalent  to  without  the  Limits  <J  the  State  where  the 
Statute  is  enacted  ;  and  the  party  who  is  without  those  limits  is  entitled  to 
the  benefit  of  the  exception.  Murray's  Lessee  vs.  Baker  4"  AL  3  Wheat: 
Rep,  541.  Shelly  ^  AL  Ex'ors.  vs.  Guy,  11  Wheat.  Rep.  361.  Pan- 
coasVs  Lessee  vs.  Addison^  \  Harr.  ^  Johns.  Rep,  360. 

CoBTRA,  Ward  vs,  Hallam,  2  DalL  Rep.  217. 

322.  Anon.  1  Hayw.  Rep.  416.  Fitzhugh  vs.  Anderson  ^  Al  2  Hen.  ^ 
Jlfiin^  Rep,  289.  Mooers  vs.  White  ^  AL  6  Johns.  Ch.  Rep.  372.  Dow 
▼s.  narrsn,  6  Mass.  Rep.  328.  Hudson  vs.  Hudson's  Admrs.  if  Al  6  Jlfiffi/l 
Sep.  352.  Den  ex  dem.  Pearce  ^  AL  vs.  House,  3  J^or.  Car.  Law  Repy. 
305.  Lessee  of  Hall  vs.  Vandegrift,  3  Binn.  Rep.  374.  Faysouz  vs.  Pra* 
ther,  1  Nott  ^  M'Cord,  Rep.  296.  Craddoek's  Lessee  V5.  Stalcup,  1  Tenn. 
Rep.  353.  Walden  vs.  the  Heirs  ofGratz,  1  Wheat.  Rep.  296.  Lessee  of 
NeiUy  vs.M'Cormick,  2  Yeates'  Rep.  448.  Cotterell  vs.  Dutton,  4  Taunt. 
Rep.  830.  Wells  vs.  Kewbolty  Cam.  ^  Korw.  Rep.  407.  Rogers  vs.  Hill- 
house,  3  Conn.  Rep.  398.  Adamson  Admr.  SfC.  vs.  Smith,  2  Rep.  Const  Ct. 
So.  Car.  269.  Longford's  Admrs.  vs.  Gentry.  4  Bibb's  Rep.  468.  Doe 
ex  dem.  PriUhard  fy  AL  vs.  Lawyer,  1  HawVs  Rep  337.  Jones  Admr.  Sfc. 
VS.  Brodie,  Admr.  ^c.  3  Murph.  Rep.  594. 

The  same  construction  given  to  the  Statute  of  Fines.  Goodright  ex 
dm^  Fomler  ^  4&  vs.  Forester  ^  Al  1  Taunt.  Rep.  578.  614. 
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standing  the  second  disability.  [3]  It  was  once,  indeed,  endeavourei) 
to  distinguish  between  cases  of  voluntary  and  involuntary  disability  in  this 
respect,  and  to  maintain  that  an  involuntary  disability,  as  insanity,  occur- 
ring after  the  statute  had  begun  to  run,  would  suspend  its  progress,  [4J 

An  estate  devised  to  executors,  or  such  of  them  as  shall  qualify,  is  a 
contingent  executory  devise,  and  does  not  vest  until  that  event  occurs  ; 
until  then,  the  title  descends  to  the  heirs.  And  where,  in  such  case,  after 
the  testator's  death,  but  before  the  qaalification  of  the  executors,  and 
whilst  his  heirs  were  infants,  an  entry  was  made  on  part  of  their  land  un- 
der a  junior  patent ;  it  was  Held,  that  the  Statute  of  Limitations  did  not 
commence  running,  until  the  quali6cation  of  the  executors,  or  one  of  them. 
May's  Heirs  vs.  Ht7/,  5  Litt..  Rep.  308. 

'^  With  regard  to  executory  devises,  whether  certain  or  contingent,  it 
**  is  one  of  their  properties  that  they  cannot  be  aliened  or  barred  by  any 
*'  mode  of  conveyance,  whether  by  recovery,  fine,  or  other  act.  There- 
''  fore  executory  devises  preserve  the  estate  from  injuries,  against  the  par- 
'*  ticular  estate,  and  thus  create  a  kiod  of  perpetuity,  on  which  courts  have 
"placed  sundry  restrictions.  May's  Heirs  vs.  Hillf  bLitt  JRep.  312,  31 3, 
{^Per  Mills,  J.  delivering  the  Opinion  of  the  Court.) 

[3]  **  It  is  an  established  rule,  that  when  the  Statute  begins  to  run,  it  con- 
**  tinues  to  run  without  interruption,  from  the  death  of  the  claimant."  Beau* 
champ^  Admr,  ^c.  vs.  Mudd,  2  Bibb's  Rep,  538.  (Per  Boyle,  Ch.  J.  deli- 
vering the  Opinion  of  the  Court.)     d&  Vide  n  [2J     Supra. 

But  under  the  Statute  of  Limitations  of  Kentucky,  the  saving  whereof 
is  in  favour  of  those  who  were  or  shall  be  infants,  &.C.  **  at  the  time  when 
th  e  said  right  or  title  accrued  or  coming  to  them  ;"  It  was  Held,  That  if 
the  Statute  begins  to  run  agamst  th«  ancestor,  but  by  his  death  the  land 
descends  to  his  heirs,  who  are  infants,  the  Statute  does  not  run  on,  but 
the  infants  shall  have  the  time  allowed  by  the  Statute  after  arriving  at 
full  affe,  to  bring  their  action.  Machir,  Sfc.  vs.  JUay,  4^c.  4  Bibb^s  Rep.  44. 
^  Vide  Floyd's  Heirs  vs.  Johnson  f  Al,2  Lilt.  Rep.  1 14.  May*s  Heirs  V8« 
Bennet,  4  Litt.  Rep.  314.  M'Intire's  Heirs  vs.  Funk's  Heirs,  6  £dtt.  Rep. 
35. 

The  infancy  of  one  tenant  in  common  will  not  prevent  the  Statute  of  Lim- 
katioos  from  running  against  a  co-tenant.  Thomas  vs.  Machir^  ire.  4 
Bibb's  Rep.  412. 

A  party  claiming  the  benefit  of  the  proviso  in  the  Statute  of  Limitations, 
can  only  avail  himself  of  a  disability  existing  when  his  right  of  action  first 
accrued.  Jackson  ex  dem,  Roosevelt  ^  AL  vs.  Wheat,  18  Johns.  Rep.  4(k 
Kendall  vs.  Slas^hter,  1  Marsh,  Rep.  {Ky,)  377. 

[4]  In  the  case  of  Crozier  vs.  Oano  8f  Ux.  (t  Bibb's  Rep.  260,^  Tarir- 
BLE,  J.  delivering  the  Opinion  of  the  Courts  said ;  ''  The  evident  design  of 
'*  the  replication  is  to  shew  that  the  plaintiff^  Keziah,  from  the  time  her 
'*  cause  of  action  first  accrued,  has  at  all  times,  (until  within  five  years  next 
**  before  the  commencement  of  the  suit,)  laboured  under  the  disabilities  of 
^*  either  infancy,  coverture,  or  absence  from  the  country,  so  as  to  bring  her 

within  the  savings  of  the  Statute  of  Limitations.    If  the  replication  had 
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but  the  argument  was  overruled,  upon  the  principle  that  a  different  con^ 


"really  shewn  Ibis,  it  would  have  been  good  ;  tor  although  oue  of  tbem 
**  as  infancy,  for  example,  bad  been  removed,  yet  if  another  of  them  oc- 
**  curred.  as  marriage,  before  the  removal  of  that  of  infancy,  and  so  on  io 
*•  aoccoMioD,  so  ihal  all  wer©  not  removed  at  any  one  time,  whereby  tba 
*'  Statute  could  attach  and  begin  to  run.  it  would  have  been  a  sufficient 
"  answer  to  the  plea  :  [of  the  Statute  of  Limitations,]  this  the  replication 
•'  has  not  done."     ^  Vide  Eaton  vs  Sanford.  2  Days  Rep.  623. 

In  the  ease  of  Cotterell  vs.  Button^  (4  Taunt,  Rep.  830,)  Chambke,  J. 
said,  *•  The  ten  years  do  not  run  at  all  while  there  is  a  continuance  of  disa* 
*'  bilities,  but  they  run  without  intermission  from  the  time  that  the  dtsa* 
"  bilities  first  cease.^ 

But  in  the  case  of  Bunce  8f  Al  vs.  Wolcott,  (2   Conn.  Rep.  27,)  it  wa9 
Held,  That  the  saving  of  the  Statute  of  Limitations  regarding  the  right  of 
entry  into  lands,  (Tit,  97,  c.  3.)  applies  only  to  such  disability  as  existed  at 
the  time  the  right  of  entry  accrued,  and  not  to  any  supervenient  disability 
4r  Vide  Thompson  ^  Al  vs.  Smith,  7  Serg.  ^  R.  Rep.  209. 

"  It  is  equally  well  settled  that  cumulative  disabilities  cannot  be  allow* 
'*ed.'^  Jackson  ex  dem,  Sttartwout  ^  Ux.  vs.  Johnson,  6  Cow.  Rep,  101, 
{Per  Savage,  Ch.  J.)  ^  Vide  Opinions  of  Sutherland,  J.  ^  Wooti^ 
woETH,  J.   tathe  same  Point,  pages  95  8f  105,  (same  Case.) 

If  a  non-resident  comes  into  the  state  temporarily,  and  returns  to  hia 
dwelling  without  the  state,  the  Statute  of  Limitations  begins  to  run  against 
him.  Doe  ex  dem.  Smith  vs.  Harrow,  8fc.  3  Bihb^s  Rep,  446.  Robertson 
ifc.  vs.  8mith*s  Heirs,  Litl,  Select  Cas,  296.  Mar^s  Heirs  vs;  SlaughUr^ 
3  Marsh,  Rep.  (JTy.)  606.  607.  In  this  last  cited  case  the  Court  said! 
(BoTLE,  Ch.  J.  delivering  the  Opinion  /)  "We  have  no  doubt,  assuming 
**  the  facts  as  true,  that  the  Statute  commenced  running  against  John  May 
**  in  bis  life  time.  At  the  separation  of  this  State  from  Virginia,  we  made 
**  the  Statute  of  that  State  ours,  by  adoption,  and  in  its  turns  [terms]  it  then 
^*  applied  to  the  limits  of  this  state,  which  were  the  former  limits  of  the 
^*  district,  and  its  expressions  were  retrospective,  as  to  all  previous  as  well 
^*  as  subsequent  entries  upon  land,  so  that  by  the  separation  of  the  two 
**  States,  the  effect  of  the  Statute  did  not  cease.  John  May  having  been 
"  in  the  limits  of  the  district,  after  the  adverse  entry  and  possession  of  the 
**  appellee,  the  Statute  attached  and  too!%  effect  against  him,  altho'  his 
"  residence  was  not  within  the  district,  as  was  decided  by  this  Court  in  the 
*«  case  of  Smith  vs.  Hanon.     [Harrow^]  3  Bibb,  440.'*  [446.] 

Coparceners  whose  right  of  entry  is  barred  by  tbe  Statute  of  Limitations, 
cannot  recover  in  Ejectment  by  joining  with  them  one  whose  right  is  sari 
•d  ;  each,  or  any  number  being  capable  of  vindicating  bis  or  their  own  right 
without  joining  the  others.     Sanford  Sf  Ux,  ^  M.  vs.  Button,  4  Day^s  Rep 
310, 

An  estate  descending  to  a  plurality  of  persons,  under  our  (Kentucky'}  Act 
•fDeBcenta,  is  a  joint  estate,  so  far  that  in  an  Ejectment  brought  by  par- 
ceners, if  any  one  of  them  is  out  of  the  saving  in  the  Act  of  Limitations, 
all  wai  be.     Robertson,  ^c.  vs.  Smith's  Heirs,  LiU.  Select  Cas.  296.  297. 

"Where  the  right  of  one  tenant  in  common  is  protected  by  her  coverture, 
tile  right  of  the  other,  who  is  under  no  disability,  is  not  thereby  saved. 
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struction  had  always  been  given  to  aU  the  statutes  of  limitations,  ttid 
that  such  nice  distinctions  would  be  productive  of  mi8chief.(g) 

Dootittle  ^  Ux.  vs.  Blakesley,  4  Days  Rep.  266.  Bryan  Sf  AL  vs.  Hm- 
man,  6  Day^s  Rep.  211'  Mlntire's  Heirs  vs.  Funk's  Heirs,  5  LitU  Rep. 
34,  36. 

If  one  of  the  persons  agaiost  whom  a  decree  is  given,  be  an  infant,  his 
infancy  will  prevent  the  Statute  of  Limitations  from  barring  those  who 
roast  necessarily  join  with  such  infant  in  a  Writ  of  Error  to  reverse  such 
decree.  Kennedy's  Heirs  vs.  Duncan,  8[C,  1  Hardin^s  Rep.  366.  ^  Fide 
May*s  Heirs  vs.  Bennett,  4  Litt  Rep.  314. 

In  the  case  of  joint  rights,  all  the  complainants  must  labour  under  some 
legal  disability,  provided  for  by  the  Statute,  to  prevent  the  acts  operating 
as  a  bar.     Smith,  ^c.  vs.  Carney  ^  Al,  I  Litt  Rep  297. 

lo  a  joint  estate  to  several  persons,  if  the  right  of  entry  is  tolled  as  to 
somei  all  are  barred  ;  but  it  is  otherwise  if  it  be  *'  an  estate  in  severalty, 
or  ID  common."  Dickey  vs.  Armstrong's  Heirt,  1  Martk.  Rep.  (-fiTy.)  39, 
40.  Robertson^  Sfc.  vs.  Smith's  Heirs,  Litt.  Select  Cas.  296.  RoOerfs 
Heirs  vs.  Ridgeway,  Ifnd.  394-  i^  Vide  Turner  ^  AL  Ex'ors.  vs.  DeheU 
Ex* or.  S  Marsh,  Rep.  {Ky.)  3B4.  Simpson  ^  Ah  vs.  Shannon's  Heirs,  3 
Marsh'  Rep.  (Ky.)  462.  JdarsUUer  Sf  Al  vs.  MClean,  7  Cranch.  Rep. 
156. 

In  the  case  of  Doe  ex  dem.  Langdon  f  Al.  vs.  Rbwlston,  (2  Taunt.  Rep. 
446.)  MAHsriBLD,  Ch.  J.  delivering  the  Opinion  of  the  Court,  said,  ''  In 
*'  this  case  were  two  demises,  and  a  verdict  passed  for  the  plaintiff  on  the 
"  second  demise  by  Elizabeth  Langdon,  the  fact  being,  that  the  estate  de- 
"  scended  to  Elizabeth  Langdon,  a  Feme  Covert,  and  Mary  Peart,  in  par- 
'<  cenary,  and  that  20  years  elapsed  without  Mary  PearVs  entering.  And 
«(  the  only  question  was,  wbether  the  lessor  of  the  plaintiff  was  not  entitled 
<<  to  judgment  on  the  first  Count,  on  the  idea  that  as  Elizabeth  Langdon 
**  was  under  a  disability  at  the  time  of  the  descent  cast,  that  circumstance 
**  was  to  operate  in  favour  of  the  other  coparcener.  Upon  the  hearing  of 
■*  the  argument,  we  were,  and  are  now.  of  opinion,  that  the  entry  of  £/»« 
<'  zabeth  Langdon  cannot  give  a  right  of  entry  to  Barrett,  [he  was  the  son 
<*  and  heir  oi Mary  Peart,  then  deceased,"]  whose  right  was  before  barred 
<*  by  the  Statute  of  Limitations  ;  but  that  the  judgment  must  be  for  the 
^'  lessor  of  the  plaintiff  for  the  moiety  only." 

Under  the  act  of  Kentucky,  of  1797,  taken  in  connexion  with  preceding 
acts,  declaring  that  entries  for  land  shall  become  void,  if  not  surveyed 
before  the  first  day  of  October*  1798,  with  a  proviso  allowing  to  infants 
and  Femies  Covert,  three  years  aAer  their  several  disabilities  are  removed 
to  complete  surveys  on  their  entries  ;  it  was  Held,  that  if  any  one  or  more 
of  the  joint  owners  be  under  the  disability  of  infancy  or  coverture^  it  brings 
the  entry  within  the  savings  of  the  proviso  as  to  all  the  other  owners. — 
Distinction  between  this  Statute  and  a  Statute  of  Limitations  of  personal 
actions.  Shipp.  ^  Ah  vs.  Miller's  Heirs,  2  Wheat.  Rep,  317.  Kennedy 
f  Ah  vs.  Bruice,  2  Bibb's  Rep.  371. 

And  where  B.,  who  owned  a  certificate  of  such  entry,  assigned  his  claim 
to  Hm  an  adult,  and  B.  died  within  the  time  for  surveying  entries  ;  Heldj 
that  neither  B.  nor  his  heirs  being  responsible  for  the  title,  after  the  assiog' 
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It  was  said,  by  Lord  Chancellor  HardwUkey  that  if  a  man,  both  of  don- 
sane  memory  and  out  of  the  kingdom,  come  into  the  kingdom,  and  then 
go  out  of  tlie  kingdom,  his  non-sane  memoiy  continuing,  his 
[  *60  }      privilege,  as  to  being  out  of  ^he  kingdom,  is  gone ;  and  his 
privilege,  as  to  non*sane  memory,  will  begin  from  the  time 
he  returns  to  his  sense8.(A) 

When  the  ancestor,  to  whom  the  right  first  accrues,  dies  under  a  dis* 
ability,  which  suspends  the  operation  of  the  statute,  his  heir  must  make 
his  entry  within  ten  years  next  after  his  ancestor's  death,  provided  more 
than  twenty  years  have  elapsed  from  the  time  of  the  commencement  of 
the  ancestor's  title,  to  the  time  of  the  expiration  of  the  ten  years,  (t^  [I] 

ih)  start  T.  MelliMh,  2  Atk-  610, 614.  (t)  Dot  d.  Qeorgt  r.  JeMon.  6  Eut.  80. 


ment,  to  H.,  the  infancy  of  B.'s  heirs  ciid  not  save  the  entry  from  forfeiture 
for  not  being  surveyed  in  time.  HartU  Heirs^  ^c.  vs.  Benton  $  Heirs,  9[C. 
3  Bihh'9  Rep.  420. 

The  6tb  Section  of  the  Limitation  Act  of  26th  March,  1786.  [PennsyU 
vafdai]  is  binding  on  infants  where  there  has  been  no  possession  of  lands 
improved  for  seven  years  next  before  action  brought.  Lessee  of  Mohley 
8f  Al  vs.  Ocker,  3  Yeates^  Rep.  200. 

Neither  the  act  of  1800  [North  Carolina]  repealing  the  laws  granting  es- 
cheated lands  to  the  University,  nor  bringing  a  suit  by  the  escheator  under 
the  act  of  1801,  suspends  the  Statute  of  Limitations  as  to  the  trustees 
whose  right  was  sought  to  be  divested  by  those  acts.  Den  ex  dem.  Trus- 
tees of  the  University  vs.  Campbell,  1  Murph.  Rep.  185. 

[I]  There  is  no  saving  in  the  Statute  of  Limitations,  for  any  disability  in 
the  heir  supervenient  to  the  disability  of  the  person  to  whom  the  right  of 
entry  first  accrued.  Griswold  vs.  Butler  Sf  Ux.  3  Conn.  Rep,  227.  (Per 
Bristol,  Chapuait  &  Brainard.  Js.   Contra^  Hosmer,  Ch.  J.  &  Petsrs,  J.) 

Where  an  adverse  possession  has  commenced  in  the  lifetime  of  the  an* 
cestor,  the  operation  of  the  Statute  of  Limitations  is  not  prevented  by  the 
title  descending  to  a  person  under  legal  disabihty,  as  a  Feme  Covert,  Sfc.  . 
Jackson  ex  dem.  Livingston  ^  Al.  vs.  Robins,  15  Johns.  Rep.  169. 

Where  an  adverse  possession  begins  to  run  in  the  lifetime  of  the  ances- 
tor, and  the  land  descends  to  an  infant  heir,  the  latter  is  not  protected  by 
his  disability.    Jackson  ex  dem.  Colden  ^  Al.  vs.  Moore,  13  Johns.  Rep.  513. 

*'  We  have  not  forgotten  that  it  has  been  decided  by  this  Court,  that  un- 
**  der  our  Statute^  if  a  right  of  action  accrues  to  one  labouring  under  no  dis- 
**  ability,  and  by  his  death  the  right  descends  upon  bis  heir,  who  does  labour 
"  under  some  disability,  the  right  of  the  latter  will  be  saved  until  ten  years 
''after  such  disability  is  removed  ;  but  we  have  never  decided  that  onedis- 
*'  ability  can  be  added  to  another."  &c.  "  When,  therefore,  a  right  of  ac- 
'^  tion  has  once  accrued,  or  come  to  a  person  labouring  under  a  disability, 
<*  and  that  disability  is  removed,  or  the  person  so  disabled  has  died,  it  is 
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It  was  once,  iDdeeJ,  contended  that  the  meaning  of  this  second  sec- 
tion of  the  statute  was  to  allow  every  person  at  least  twenty  years  af- 
ter  their  title  accrued,  if  there  were  a  continuing  disability  from  the 
death  of  the  ancestor  last  seised,  and  ten  years  more  to  the  heir  of  a 
person  dying  under  a  disability,  which  ten  years  were  in  addition  to  the 
twenty  years  allowed  by  the.first  clause.  But  it  was  justly  observed 
by  the  court,  that  if  this  construction  obtained,  there  was  no  calculating 
how  far  the  statute  might  be  carried  by  parents  and  children  dying  un< 
der  age,  or  continuing  under .  other  disabilities  in  succession ;  that  the 
word  deathy  in  the  second  clause  meant  and  referred  to  the  death  of  the 
person  to  whom  the  right  first  accruedy  and  was  probably  introduced  in 
order  to  obviate  the  difficulty  which  had  arisen  in  the  case  of  StowettvM 
Lord  ZowA,{j)  upon  the  construction  of  the  statute  of  fines,  from  the 
onussion  of  that  word ;  and,  that  the  statute  meant  that  the  heir  of  every 

( j)  Plow.  see. 

^  -  -       ■         . -  - 

**  obvious,  that  the  Statute  has  provided  for  no  other  or  successive  disabili- 
**  ty  ;  aod  to  permit  such  <lisability  to  cumulate  and  save  the  right,  would  be 
*^  adding  to  the  Statute,  and  giving  to  it  an  operation  contrary  to  its  im- 
*'  port."  Floyd^s  Heirs  vs.  Johnson  ^  AL  2  Litt.  Rep.  1 14.  (Per  Curi- 
am.) 

^*  There  is  no  doubt,  that  a  party  has,  lo  every  event,  twenty  years  to 
'*  make  an  entry  ;  aod  if  under  disability  when  the  right  or  title  of  entry 
'*  first  accrued,  then  such  person  may.  notwithstanding  twenty  years  have 
'*  expired,  bring  an  action  or  make  an  entry,  within  ten  years  after  the  dis- 
**  ability  is  removed."  Jackson  ex  (fpm.  Corson  Sf  AL  vs.  Cairns  ^  A!.  20 
Johns.  JRep.  306.  {Per  Spencer,  Ch.  J.  delivering  the  Opinion  of  the 
Court)  ^  Vide  Jackson  ex  dem.  SwartwotaS^  Ux.  vs.  Johnson^  5  Cow.  Rep. 
94,  101,  106.  DemarestSf  Uau  vs.  Wynkoop  Sf  Al.  3  Johns.  Ch.  Rep,  137. 

*' It  is  perfectly  well  settled,  that  if  several  disabilities  exist  when  the 
^<  right  of  action  accrues,  the  Statute  does  not  begin  to  run.  till  the  party  has 
••survived  them  all.  (3  Johns.  Ch.  Rep.  138.  I  Plowd.  376.)"  Jack- 
son  ex  dem.  Swariwout  ^  Uz.  vs.  Johnson,  5  Cow.  Rep.  101.  (Per 
Savagb,  Cb.  J.^  ^  Vide  Opinion  of  Woodworth,  J.  page  106,  ^  Opin* 
ion  <?/*  SuTHERLAiTD,  J.  page  94,  (same  Point.) 

'*  A  person  may  be  under  several  of  the  disabilities  specified,  at  the  time 
*^  the  title  accrues  ;  and  in  such  case,  the  person  so  situated  may  avail  him 
•*  or  herself  of  either ;  and  it  will  always  be  a  sufficient  answer  to  an  object- 
*'or  to  such  an  election,  to  say,  the  disability  on  which  I  rely  is  pointed 
"  out  by  the  proviso  ;  it  existed  at  the  time  my  right  or  title  accrued  ;  I 
'^  have  prosecuted  my  claim  within  the  time  allowed  after  its  discontinuance, 
^<  and  come  within  both  the  letter  and  spirit  of  the  law."  Bunce  Sf  Al  vs. 
Wolcott,  2  Conn.  Rep.  34.  (Per  Edmond,  J.) 

But  in  the  case  offender  vs.  Jones,  (2  Hayw.  Rep.  294.)  Taylor,  J.  said, 
**  I  am  of  opinion,  that  if  seven  years  be  completed  at  a  period  of  time,  oc- 
"  curring  after  arrival  at  full  age.  when  part  of  the  seven  years  elapsed  du* 
'*  ring  infancy,  that  the  party  has  three  years  from  his  arrival  to  age  to  make 
**  his  entry  or  claim,  and  no  more." 
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pei*son,  to  which  person  aright  of  entiyhad  accrued  duriog 
["^61]    any  of  the  disabilities  there  stated,  should  have  tm  *year^ 

from  the  death  of  his  ancestor^  to  whom  the  right  first  accrued 
during  the  period  of  disability,  and  who  died  under  such  disability,  not- 
withstanding the  twenty  years,  from  the  first  accruing  of  the  title  to  the  an- 
cestor, should  have  before  expired.(&) 

Having  thus  discussed  the  general  principles  of  the  action,  that  a 
claimant  in  ejectment  must  have  both  the  legal  and  possessory  title,  the 
particular  persons,  who,  by  reason  of  their  estate  and  interest  in  the 
lands,  are  entitled  to  this  actioD,  must  next  be  considered  ;[1]  remem* 
bering  always,  that  a  right  of  entry  or  possession  is  supposed  to  ac- 
company their  legal  title. 

1.  Tenant  for  Years[2] — ^for  Life — in  Tail[3] — or  in  Pee. 

It  has  been  said  by  a  learned  writer,  that  a  tenant  for  years  cannot 
before  entry  maintain  an  action  of  trespass,  or  ejedment  ;  because  tiiose 
acts  complain  of  a  violation  of  the  possession,  and  therefore  cannot  be 
maintained  by  any  person  who  has  not  had  an  actual  possession ;(/)  but 
this  reasoning  does  not  seem  appUcable  to  the  modem  principles  of  the 
remedy  by  ejectment,  (m) 

(ft)  Dot  d.  Giorgt  T.  /MMm,  6  Eut,  80.  (m)  Goadrighit  a.  Bare^  r.  CsUkt,  Dooir* 

(0  1  Cm.  Dig.  SIS.  <l  oidf  4  Bm.  Jkb.  183.       477, 486. 

■      *i«  III  m 

[1]  If  an  action  of  Ejectment  is  entered  for  the  use  of  any  person, 
such  person  is  substantially  a  party  to  the  action.  Hammond  v»  Rtdgely's 
Lessee,  6  Harr.  Sf  Johns.  Rep,  267. 

**  An  action  of  ejectment,  althoogh  in  form  a  fiction,  is  io  substance  a 
«<  remedy  pointed  out  to  him  who  has  a  right  to  land,  of  which  he  is  wrong* 
^<  fully  deprived;  it  is  the  title  of  the  lessor^  and  not  of  the  nominal  lessee^  that 
*'  is  to  be  decided."  Carroll  Sf  AL  Lessee  vs.  Norwood^s  hetrs,  6  Harr.  ^ 
Johns.  Rep,  173.  (Per  Johnson,  J.  delivering  the  Opinion  of  the  Court) 

[(]  Lessor,  lessee,  under-lessee :  ia  a  lease  from  lessee  to  under-Ie88ee« 
it  was  provided,  that  if  under-lessee  were  guilty  of  a  breach  of  covenant^ 
lessee  and  lessor  might  enter  : 

Heldf  that  on  a  breach  of  covenant  in  the  lease  to  uuder-lessee,  eject* 
ment  might  be  maintained  by  lessee  alone.  Doe  d,  Bedford  ^  Al.  vs« 
WiUe,  4  Bingh.  Rep.  276. 

[3]  The  widow  of  an  intestate  cannot  join  with  the  heirs  in  bringing 
ejectment  for  the  lands  of  the  deceased.  Pringle  ^  AL  vs.  Gato^  6  8erg, 
^  JS.  R^.  536. 

If  she  join  with  the  heirs  in  the  Ejectment,  the  heirs  cannot  recover 
judgment  alone.    Ibid. 
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*2.  Mortgagee.  [1]  [  *  C2  ] 

When  a  person  is  in  ppsscssion,under  a  lease  granted  by  the  mortgagor 
prior  to  the  mortgage,  the  mortgagee  will  be  bound  by  it  ;(n)  but  if  the 
lease  be  made  subeequently  to  the  mortgage,  without  the  privity  of  the 
mortgagee,  it  will  be  no  defence  to  an  ejectment  brought  by  the  mortga- 
gee ;  because  the  mortgagor  has  no  power  to  let  leases  not  subject  to 
every  circumstance  ol  the  mortgage. (o)  The  principle  extends  also  to 
cases  where  the  party  in  possession  is  tenant  from  year  to  year  to  the 
mortgagor,  (p) 

If  the  mortgagee  assign  the  mortgage,  and.  the  assignee  assign  to  anoth- 
er, the  last  assignee  may  maintain  ejectment  for  the  mortgaged  premi- 
acs.(</) 

If  there  be  two  several  mortgagees  of  the  same  lands,  the  mortgagee 
who  has  the  legal  estate  will  be  entitled  to  recover  in  an  ejectment 
against  thex)tbOT  mortgagee,  although  his  mortgage  be  posterior  in  point 
of  time.    As,  where  a  term  had  been  created  to  attend  the  inheritance^ 

<i»)  JDoc,  4.  Da  Costa,  ▼.  WharUm^  8  T.  (p)  Thwnitr,  d.    JVeaver,  r*  Beldur,  a 

IBLZ  JSb»U  449. 

(p)  K§€€k,  d.  Warm,  r.  Hall,  Dong.  21.  (9)  SmarUe  r.  JVilliamt,  Salk.  245. 


J^l]  Id  Ejectmeot  by  mortgagee  against  mortgagor,  it  is  not  necessary  to 
demand  possession  before  action  brought.  Where  the  mortgagee  safiers 
the  mortgagor  to  remain  in  possession  of  the  mortgaged  premises,  the  lat- 
ter is  not  tenant  at  will  to  the  former,  but  at  most  tenant  by  sufferance  only'; 
and  may  be  treated  either  as  tenant  or  trespasser  at  the  election  of  the 
mortgagee.     Doe  ex  dem.  Rohy  vs.  Maisey^  8  Barnew.  ^  Cress.  Rep,  767. 

In  an  Action  of  Ejectment  brought  upon  a  mortgage,  the  Court  will  not 
allow  the  money  due  upon  the  mortgage  to  be  paid  into  Court,  if  there  is 
a  bill  in  equity  pending  on  the  mortgage.  Den  ex  dem,  8mUh  vs.  Fen  ^ 
Al  4  Halsied'9  Rep.  335. 

Ejectment  will  not  lie  by  a  mortgagor  against  a  mortgagee  in  possession, 
even  ader  the  money  has  been  tendered.  Hill  vs.  Pay  son  ^  AL^  $  Mass. 
Term  Rep.  569. 

One  settmg  up  and  claiming  under  a  mortgage  admits  the  mortgagor'^ 
title  at  the  exeeution  of  the  mortgage  ;  and  proving  the  mortgage  to  be 
usurious,  shews  that  such  title  was  not  aiioctcd  by  it.  Jackson  ex  dem. 
HiOs  vs.  TttttUj  9  Cowen'sRep.  233. 

But  the  **  Revised  Statutes'^  of  New-York,  Part  3,  Chap,  5.  Tit.  1.  §  67. 
(Vol  2.  p.  312.)  contain  the  following  Enactment : 

*'  §  57.  No  actio6  of  ejectment  shall  hereafter  be  maintained  by  a  mort- 
'*g«goc.  or  bis  assigns  or  representatives,  for  the  recovery  oftho  potfs^edsioo 
*'  oi  the  mortgaged  premises." 

15 
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and  the  lands  were  afterwards  mortgaged  to  Ji,y  who  took  no  assign-* 
ment  of  the  term,  but  had  possession  of  the  other  title-deed?,  and  the 
same  lands  were  subsequently  mortgaged  to  £.,  who  took  an  assign* 
ment  of  the  term,  it  was  held  that  £.  might  recover  the  possession 
against  w9.(r) 

[  *63  ]        ^3.  Lord  or  a  Manor. 

When  the  tenant  of  copjhold  premises  has  committed  an 
[  *64  ]  act  by  which  he  forfeits  his  lands,  he  who  is  lord  at  the  time  *of 
the  forfeiture  committed,  may  maintain  an  ejectment  for  the  re* 
Coveiy  of  them ;  but  this  right  is  confined  to  tlie  lord  for  the  time  being,, 
unless  the  act  of  forfeiture  destroys  the  estate,  and  then  the  heir  of  the 
lord,  in  whose  time  it  was  committed,  may  also  take  advantage  of  it.($) 

Where,  however,  a  copyholder,  holding  of  a  manor  belonging  to  a 
bishopric,  committed  a  forfeiture  by  feDing  timber  during  the  vacancy  of 
the  se^,  the  succeeding  bishop  was  allowed  to  maintain  an  ejectment 
against  him.(l) 

The  right  of  the  lord  to  inaintain  ejectment  against  his  copyholder, 
foir  a  forfeiture  by  committing  waste,  will  not  be  taken  away  by  an  inter- 
mediate estate  in  remainder,  between  the  life  estate  of  the  copyholder 
and  the  lord's  reversion ;  for  if  it  were,  the  tenant  for  life,  and  remainder- 
man, by  combining  together,  might  strip  the  inheritance  of  all  the  tim- 
bcr.(t<) 

*When  an  inclosure  has  been  made  from  the  waste  for  IS  or 
[  *65  ]  13  years,  and  seen  by  the  steward  of  the  same  lord,  from  time 
to  time,  without  objection  made,  it  may  be  presumed  by  the  Ju- 
ly to  .have  been  made  by  the  license  of  the  lord,  and  an  ejectment  can- 
not be  maintained  by  him  against  the  tenant,  without  a  previous  notice  to 
throw  it  up.(9) 

It  has  never  been  expressly  decided  whether  the  statute  of  limitations 
will  run  against  the  lord,  in  case  of  a  forteitiure  by  a  copyholder,  and  bar 
his  taking  advantage  of  it  after  a  lapse  of  twenty  years ;  but,  from  the 
language  of  Lord  Km^jon^  C.  J.  in  the  case  of  Dots  d.  TattiMy  v.  Hd- 

(r)  Ooodm*,  d.  JVprrtf ,  r.  Morgan,  1  T.  it)  B.  N.  P.  IQf7. 

B.  769w  (tc)  Doe,  d.  Folket,  r.  CUmaUt,  2  MmiU 

(I)  Wat.  Copj.  Vo].  1.  321  to  858.    Doe,  and  8el.  €8. 

d^  Tbrrmif,  r.  JHeZ/Mr,  8  T:  R.  162.  (v)  Doe  d.  Foley  t.  WiUon,  11  Eait,  66.    ' 
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fjcr,  it  seems  that  its  provisions  would  be  applicable  to  this  as  well  as  to 
an  other  rights  of  entry,  (tr) 

4.  Copyholder. 

Whilst  the  ancient  practice  of  the  action  of  ejectment  prevailed,  it 
seems  to  have  been  hoiden;  that  a  copyholder  could  not  maintain  an 
ejectment,  upon  a  demise  for  a  longer  term  than  a  year,  unless  the  H< 
cense  of  the  lord  were  first  obtained,  or  a  special  custom  existed  in  the 
manor  enabling  him  to  make  longer  leases ;  and,  in  some  authorities,  it 
is  even  doubted,  whether  an  ejectment  can  in  any  case  be  supported  by  a 
copyholder,  (a:)  But,  since  the  introduction  of  the  modem  practice,  these 
objections  are  wholly  obviated,  and  the  common  consent  rule  is  now  suf" 
ficient  Xo  enable  a  copyholds  to  maintain  ejectment 

♦As  the  surrender(i/)  and  admittance  to  copyhold  lands  [  *66  ] 
make  but  one  conveyance,(2)  the  legal  title  does  not  vgst  in . 
the  surrenderee  until  after  admittance  :  but,  when  the  admittance  has 
been  made,  the  title  relates  back  to  the  time  of  the  surrender,  against  all 
persons  but  the  lord  ;  and,  therefore,  a  surrenderee  may  recover  in  eject- 
ment against  his  surrenderor,  or  a  stranger,  upon  a  demise  laid  between 
the  times  of  admittance  and  surrender,  provided  the  admittance  be  made 
before  the  time  of  the  trial.(aj 

Askurstf  J.  in  delivering  the  judgment  of  the  Court  in  this  case,  was 
of  opinion  that  the  surrenderee  might  maintain  ejectment  agpainst  his 
surrenderor  on  such  a  demise,  although  not  admitted  before  the  trial,  be- 
cause the  surrenderor  ishut  a  trwtee  to  his  surrenderee;  but  it  sIuHild 

(Iff)  8  T.  R.  1S2^I72.  ctenU,  to  the  latent  that  tey  thatt  giut  tbe 

(x)  SUphtfu,  T.  Eliot,  Cto.  Eliz.  488.  said  ohemben  to  the  tnnsrerree;  whieh  iuIh 

^hodwin  r.    Lougkunt,   Cro.    Elis.   68&  seqieot  grant  wae  oerer  in  point  of  feet  madcw 

Sparka'  eae e,  Cto.  Eliz.  S76.  Downingham'B  bot  flmply  an  entry  of  adaiittaBce  ineerted  iit 

caie,  Owen,  17.    Eatieouri  t.  fVeekgj  1  Lot.  the  Society's  book*,    1%  is,  themfora,  oTident, 

79B--S08.  that,  after  the  fintiorrender^jtbe  legal  estato, 

(y)  In- the  eaee  of  Dae  d   fVarrjf,  ▼•  Mil"  atirays  remaina  in  the  Treaanrer  and  Ancientf , 

Ur,  (1 T.  R.  888.)  it  wae  endeavonred  to  aa-  at  trnsteet  for  the  snbsequent  traneferees  re* 

similate  to  copyhold  principlea,  the  practice  f  pectiTely,  and  that  the  tonni  swnnder  and 

of  the  Society  of  New  Inn,  in  granting  ont  admittanee  bear  not  theslighteat  resemblance 

their  chambers  for  lires.    It  is  cnstomary  in  their  meaning,  to  the  surrender,  and  ad-^ 

with  that  society  in  svch  grants,  to  insert  a  mittaace  to  copyhold  premises. 

«lanse,  that  the  tenant  shall  not  sell  or  assign,  (;e)  Roe,  d.  J^jffreye,  r.  BUke,  2  Wilt.  1^ 
withont  the  license  of  the  society,  and  for  the  .    16. 

gnmteee  when  they  wish  to  transfer  their  in-  (a)  Boldfaei,  d.  fVoollami.  r.  Clapham,  I 

teratt,  to  surrender  the  chambers  (npon  a  pro-  T  R.  600.    Doe,  d.  Bennington  t.  Ball,  IS 

per  deed  stamp)  to  the  Treasurer  ,and  An-  East,  208. 
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JieexDy  since  the  legal  estate  remains  in  the  surrenderor  until  the  time  of 
admittance,  that  this  doctrine  is  not  applicable  to  the  present  principles 
of  tlieaction.(6) 

[*67  ]  *The  heir  to  copyhold  lands  may,  however,  maintain  eject- 
ment before  admittance  against  a  stranger  who  obtains  posses* 
sion  of  the  land  ;(c)  for  his  title  is  complete  against  all  the  worid,  except 
the  lord,  immediately  upon  the  death  of  the  ancestor,  (d)  But  if  the  lord 
seize  th.e  land,  upon  tlie  ancestor  so  dying,  and  the  heir  bring  an  eject- 
ment against  him  for  the  seizure,  it  will  be  necessary  to  shew  that  he  has 
tendered  himself  to  be  admitted  at  the  lord^s  court,  or  that  the  lord  has 
dispensed  with  such  tender,  (c) 

"Where  the  devisee  of  a  customary  estate,  which  had  been  surrender- 
'  ed  to  the  use  of  the  will,  died  before  admittance,  it  was  holden  that  her 

devisee,  though  afterwards  admitted,  could  not  recover  in  ejectment ; 

for  the  admittance  of  the  second  devisee  had  no  relation  to  the  last  legal 
.  surrender,  and  the  legal  title  remained  in  the  heir  of  the  last  surren- 

dcror.(/) 

5.  Eessee  of  a  cofyiiolder.[i} 

If  a  copyholder,  without  licen^^^e,  make  a  lease  for  one  year,  or  with 
license,  make  a  lease  for  many  years,  and  the  lessee  be  ejected,  he  shall 
not  sue  in  the  lord^s  court,  by  plaint,  but  shall  have  an  ejectment  at  the 
common  law ;  becaue  he  has  not  a  cus«tomary  estate  by  copy,  but  a 
warrantable  estate  by  the  rules  of  common  law.{g^ 

6.  Widow  for  her  Free-Bench, 

[  «68  ]        ^When  there  is  a  custom  in  a  manor,  that  the  widow  shall 
enjoy,  during  her  widowhood,  the  whole,  or  part  of  the  cus- 

(&)  Doe,d  Da  Costa,  t,  Wharton^  ST.  (e)  Dot,  d.  Burrdl'T.  Bellamy ,  2Maiil. 

R.  2.  B.  N.  P.  109.  and  Sel.  87. 

(c)  Roe,d,  Jeffrtyg,  v.  Bkka,  2  Wils.  28.  (/)  Doe,  d.  Vernon,  t.  Vernon,  7  Eut,8. 

(<l)  Rex  T.RenneUt  2  T.  R.  197.  (g)  Co.  Copy.  s.  6.  Goodwin  t.  Lonjghuret, 

Cro.  Eliz.  685. 

[1]  Copyhold  lands  were  granted  tu  A.  for  the  lives  of  herself  and  B., 
and  in  reversion  to  C.  for  other  lives.  A.  died  baviog  devised  to  B.,  who 
entered  and  kept  possession  for  more  than  twenty  years.  On  his  death  C. 
broQgbt  ejectment :  Held^  {hut  the  action  was  barred  by  the  Statute  of 
Limitations,  for  that  Cs,  right  of  possession  accraed  on  the  death  of  A.^ 
inasmuch  as  there  cannot  be  a  general  occnpant  of  copyhold  land.  Doc 
ex  dem.  Foster  ^  AL  vs.  Scott^  4  Barnew.  if  Crest.  Rep.  706, 
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ternary  lands,  wherewith  her  husband  died  seised,  as  of  free-bench,  she 
may,  aRer  challenging  her  right,  and  praying  to  be  admitt.ed,(&)  maintdn 
ejectment  for  them  without  admittance,  even  against  the  lord ;  because  it 
is  an  excrescence,  which,  by  the  custom  and  the  law,  grows  out  of  the 
estate.(i) 

But  if  the  widow's  claim  be  in  the  nature  of  dower,[l]  an  ejectment 

(&)  Dot,  d.  Bumll,  T.  Bellamy,  2  MaaL  (t )  Jurdan  r.  Sione,  Holt.  IS.  Bowatd,  r. 

^Bd  S«l  87.  BarUeU,  Hob.  ISl. 


[1  j  In  Ejectmeot  for  dower,  admeasured  on  application  to  the  Sarro- 
gate,  under  the  act  (1  jR.  L.  60,  1,  2.)  the  proceediogs^reDO  evidence  of 
title,  nor  of  any  thing  more  than  that  the  part  astif^ned  belongs  to  the 
Widow^  after  a  title  is  sheWn.  **  This  is  like  any  other  ejectment  suit. 
*'  The  Plaiotiff  must  make  out  his  title  ;  and  the  Defendant  is  at  liberty  to 
^*  impeach  it.''  Jackson  ex  dem.  Clarke  vs.  Randall^  5  CowerCs  Rep.  16B, 
170.  Jackson  ex  dem.  Sitzer  vs.  Waltermire,  Ibid.  299.  Matter  of  Wat- 
kinsj  Widotd,  9  Johns.  Rep.  245.  ^  Fide,  Matter  of  Gardiner  vs.  Spike" 
man,  10  Johns.  Rep.  368. 

^^  Until  the  admeasurement  is  reversed,  it  must  be  conclusive,  in  an  ac- 
"  tion  of  ejectment,  as  to  the  part  belonging  to  the  Widow.  Jackson  ex 
dem.  Miller  vs  Hixon,  17  Johns.  Rep.  t23,  126. 

The  same  evidence  of  seisin  which  would  entitle  the  heir  to  recover  in- 
Ejectment,  will  maintain  an  action  for  Dower.  Jackson  ex  dem  Sitzer  vs. 
WaUermire,  6  Cowen's  Rep.  299. 

The  proceedings  to  set  off  or  assign  dower  by  the  Coart  of  ComnnoB  Pleas^ 
under  the  Act  (1  22.  L.  60)  are  merely  evidence  of  the  location  of  the  land 
to  be  recovered.  All  the  other  facts,  as  seisin  of  the  husband,  &,c.  must 
be  proved  in  tbo  ordinary  way,  as  in  an  action  of  dower.     Ibid. 

Actual  possession  of  the  husband,  or  the  receipt  of  rent  by  him,  is,  pri* 
ma  facie,  evidence  of  seisin,  in  an  action  fbr  dower.     Ibid. 

Where  it  appeared  by  parol,  that  the  husband  bought  a  farm,  paying 
something  towards  it,  taking  possession  and  selling  to  another,  who  sue* 
ceeeded  him  in  the  possession  ;  and  so  through  several  tenants  down  to 
the  Defendant,  who  was  in  possession  ;  Held,  that  this  was,  prima  faeie, 
evidence  of  the  husband's  seisin ;  and  sufficient  to  entitle  his  Widow  to 
recover  dower ;  though  no  ^eeds  were  shewn.     Ibid. 

.  Ejectment  does  not  lie  for  dower  which  has  not  been  assigned.  Doe  ex 
iem.  Nutt  vs.  Xutt,  2  Carr.  Sf  P.  Rep.  430. 

But  by  the  *' Revised  Statutes"  o(  J^euhYork,  Ejectment  will  lie  for 
Dower  before  Assignment^or  Admeasurement  Vide  Part  3,  Chap.  5,  Tit 
L^§1,10,  55  &56.  (ro/.  2,pj9.  303,  304,  311  &  312.)  The  manner 
in  which  Dower  is  to  bu  assigned,  aAer  Ejectment  brought,  is  prespribed 
in  the  following  sections :  (^Vol  2,  pp.  Sll,  312.) 

*'  %  55.  If  the  action  be  brought  to  recover  the  dower  of  any  widow, 
"  which  shall  not  have  been  admeasured  to  her  before  the  commencement 
"  of  such  action,  instead  of  a  writ  of  possession  being  issued,  such  plaintiff 
''shall  proceed  to  have  her  dower  assigned  to  her  in  manner  following: 
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will  not  lie  before  assignrDeDt,(  j)  but  she  must  levy  a  plaint  in  the  nature 
of  a  writ  of  dower,  in  the  lord's  court. 

7.  Guardian  in  SocAGE,(fe)  or  Testabientart  Guardian,  appoint- 
ed pursuant  to  the  statute  13  Car.  II.  c.  24.  s.  8.(2) 

But  a  guardian  for  nurture  cannot  maintain  ejectment,  for  he  cannot 
make  leases  for  yc^ara,  either  in  his  own  name,  or  in  the  name  of  the  in- 
fant ;  because  he  has  only  the  care  of  the  person,  and  education  of  the 
infant,  and  has  nothing  to  do  with  the  lands  merely  in  virtue  of  his 
office.(m) 

[*69]  *a   iNFANT.(n) 

It  is  difficult  to  discover  any  principle  upon  which  both  infant  and 
guardian  can  have  the  power  of  maintaining  ejectment  for  the  same 
lands,  unless,  indeed,  the  power  of  the  infant  be  limited  to  those  cases, 
in  which  no  testamentary  guardian  has  been  appointed,  and  the  iniant 
is  either  above  the  age  of  fourteen  years,  or,  being  under  that  age,  has 
had  no  person  to  take  upon  himself  the  office  of  guardian  in  socage. 
No  case,  certainly,  can  be  found,  in  which  this  distinction  has  beentakeni 

( j)  Ckapmon  t.  Sharpe,  2  Show  184.  (m)  RatdifV*  etut  3  Go.  87. 

ik)  LHt.  Sm.  128,  124.    Wade  ▼.  Cole,  (it)  Bud$tmr.  FafM,  March.  141.  Zotceft, 

lid.  Raym.  180.  T.  PanoM,  Bare.  1784.  1806.  Nofuy.  Wukd- 

(0  BttUlly.  e(wla6/e,yaagb.  irr.   Doe,  han,  Strao.  (04      Maddan,  ct.  Baker,   r. 

d.  Perry,  ▼.  fiodigfon,  8  Wils.  129.  JVhite,2T.fi.lM. 


<' 1.  Upon  the  filing  of  the  record  of  judgment,  the  coart,  upon  the 
**  motion  of  the  plaintiff,  shall  appoint  three  repntable  and  disinterested 
*'  freeholders,  commissioners,  for  the  purpose  of  making  admeasurement 
'*of  the  dower  of  the  plaintifif,  out  of  the  lands  described  in  the  record ;  and 
*'  the  commissioners  so  appointed,  shall  proceed  in  like  manner,  possess  the 
**  like  powers  and  be  subject  to  the  like  obligations  and  control,  as  Commis- 
*'  sioners  appointed  pursuant  to  the  seventh  Title  of  the  eighth  Chapter  of 
"this  act: 

^*a.  The  report  of  th6  commissioners  may  be  appealed  from  by  any 
''party  to  the  action,  within  the  same  time,  and  the  like  proceedings  shall 
*'  be  had  thereupon,  as  are  prescribed  in  the  said  seventh  Title  of  the  said 
**  eighth  Chapter : 

*'  3.  Upon  the  confirmation  of  the  report  of  the  commissioners,  a  writ  of 
'*  possession  shall  be  issued  to  the  sheriff  of  the  proper  county,  describing 
'*  the  premises  assigned  for  the  dower»  and  commanding  the  sheriff  to  pat 
*'  the  defendant  in  possession  thereof. 

**  §  56.  The  costs  and  expenses  incurred  in  such  admeasurement  of 
<'  dower,  shall  be  subject  to.  the  provisions  contained  in  the  seventh  Title 
"  of  the  eighth  Chapter  of  this  act." 
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but  it  is  not  inconsistent  with  the  docrine  res>pectihg  guardians  in 
socage,  and  accords  most  fully  with  the  established  principles  of  the  ac- 
tion of  ejectment. 

9.  Assignee  of  a  Bankrupt.(o^[1] 

As  aD  the  bankrupt's  property  real  and  personal,  is  vested  it)  the  as- 
signees by  the  statute  13  Eliz.  c.  7.  s.  1,  2.  it  follows,  of  course,  that 
they  must  be  invested  with  all  power  necesary  to  obtain  possession  of  it ; 
and  the  general  assignment  gives  them  a  title  to  all  the  leaseholds  (except 
for  lives)  belonging  to  the  bankrupt,  whether  the  same  be  in  his  posses- 
sion at  the  time  of  the  bankrupt6y,  or  acquired  by  him  afterwards.  But 
with  respect  to  the  freehold  lands  of  the  bankrupt,  they  do  not  pass  by 
such  assignment,  but  roust,  by  theprovisioni<  of  the  statute  of  Elizabeth, 
be  conveyed  by  the  commisioners  by  deed  indented  and  enrolled ;  and 
until  the  enrolment,  as  well  as  the  bargain  and  sale,  is  comple- 
ted, the  assignees  cannot  maintain  ^'ejectment.  The  bargain  [  ^0  ] 
and  sale,  also,  only  affects  the  lands  to  which  the  bankrupt  is 
entitled  at  the  time  of  its  execution :  if  he  acquire  any  future  real  estates, 
there  must  be  a  new  bargain  and  sale  to  vest  the  legal  estate  in  the  as- 
S]gnee8.(j7) 

10.  CONUSEE   OF   A    StATUTE-MeRCHANT   OR   StAPLE,(7) 

(o)  B€dt^  d.  Hawkuu,  y.  JVelak,  1  Wila.       N  P  431; 
27S.  (9)  Co.  LUt  48.  a.  Bammond  r.  Ifbod 

(p)  £k parte jRr9tt4^M>i  Atk.  262.  Efp.       Salk.MS. 


[1]  The  provisional  assignee  of  the  iosulvent  debtors  Coart  may  maintain 
Ejectment  forthe  property  of  an  insolvent,  ander  the  provisions  of  the  1st 
Geo.  4.  c.  119.  and  the  Sd  Geo,  4,  c.  123.  Doe  ex  dem.  Clark  Sf  Al  vs. 
Spencer^  2  Carr.  8f  P.  Rep,  79. 

j9.  who  claims  to  hold  lands  under  B.  as  a  security  for  a  debt,  caooot 
defend  an  ejectment  against  the  assignees  of  B.  after  bis  bankruptcy,  on  the 
ground  that  the  grant  under  which  ^.  derives  bis  title  from  the  crown  is 
void.     Doe  dem,  Biddie  vs.  Abrahams^  1   Starkie's  Rep,  305. 

Although  the  assigninent  of  an  insolvent  debtor  passes  the  legal 
estate  in  bis  lands,  yet  a  trust  results  by  operation  of  jaw,  which  as  soon 
a«  the  debts  are  satisfied,  entitles  him  to  the  possession  against  his  as* 
signees,  et  a  muUo  fortiori^  against  a  stranger,  against  whom  he  may  main* 
tain  an  ejectment  in  his  own  name ;  and  ip  the  absence  of  proof  to  the 
contrary,  this  Court  will  intend  that  he  produced  satisfactory  evidence* 
that  the  debts  were  paid ;  particularly  after  a  lapse  of  fourteen  years.  Ross 
vs.  M'Junkin,  12  Serg.  ^-  R,  Rep.  364. 
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il.  Tenant  by  Elegit.JI] 

It  is  laid  down  in  the  case  of  Lowthai  v.  Tomkia8,{r)  that  if  a  tenant 
by  elegit  desire  ,to  obtain  aduoZ  possession  of  the  lands,  he  must  bring 
an  ejectment ;  for  the  slierifi^  under  the  writ,  delivers  only  the  l^al  pos- 
session ;  which  doctrine  is  recognized  by  Lord  Kenyoriy  C.  J.,  in  the 
case  of  Taylor  v.  Cok;{8)  but  in  the  case  of  Rogers  v.  PUcherj{i)  it  is 

(r)  8  £q.  Ca.  Ab.  880.  (0  6  Taunt  202- 

(ff)  8  T.  R.  295. 


[1]  In  order  to  make  out  a  title  to  lands  by  tbe  levy  of  an  execution,  it 
must  be  shown  that  the  appraisers  were  iDdififereot  freeholders,  and  that 
they  were  shewn  according  to  law.  Tweedy  ^  AL  vs.  Pickett^  1  Day^s 
Cases,  109, 

To  recover  in  ejectment  under  si  purchase  at  sheriff's  sale,  ob  a  judg- 
ment against  a  party  not  in  possession,  the  plaintiff  mast  prove  against  the 
one  found  in  possession,  that  the  party  against  whom  the  judgment  was 
rendered,  had  some  right,  title,  or  interest  in  the  premises  sold.  And  it 
was  held  not  enough  to  show  that  such  party  held  adversely  for  less  than 
twenty  years,  but  abandoned  the  premises  before  judgment,  to  which  she 
never  returned ;  though  a  few  months  after  abandoning,  she  conveyed  to 
the  defendant  in  the  Ejectment  who  afterwards  entered  under  the  convey- 
ance.    Jackson  ex  denu  Stewart  vs.  Town^  4  Cotoen's  Rep,  599. 

An  equitable  or  legal  seisin  must  be  shown,  on  which  a  judgment  can  at- 
tach, and  be  a  lien,  in  order  to  warrant  a  sale  of  real  estate  under  it. 
Ibid. 

Where  the  party  against  whom  the  judgment  is  recovered,  is  the  actual 
possessor;  this  is  sufficient  of  itself;  for  actual  possession  is  prima  facie 
evidence  of  title  ;  and  he  cannot  show  title  in   another.     Ibid. 

If  one  convey,  before  judgment  against  him,  the  land  conveyed  cannot 
be  sold  under  the  judgment ;  and  the  law  will  intend  such  conveyance  to 
be  bona  fide,  and  for  valuable  consideration,  till  the  contrary  is  shown. 
Ibid. 

In  making  out  a  title  under  a  Sherifi^s  deed,  it  appeared  that  the  debtor 
in  the  execution  was  in  the  possession  several  years  before  it  issued,  and 
before  the  judgment ;  and  that  the  Defendant  in  Ejectment  held  under  him 
as  tenant.  Heid,  that  the  defendant  was  estopped  to  show  title  out  of  the 
debtor.     Jackson  exdem.  Witherell^  Al  vs.  Jones^  9  Cowen's  Rep.  182. 

When  the  plaintiff  in  ejectment  made  title  under  a  purchase  upon  exe- 
cution, against  the  tenant  of  the  judgment  debtor,,  (the  tenant  being  defen- 
dant in  ejectment,)  and  shewed  by  parol  that  the  defendant  confessed  be 
held  under  the  debtor  by  lease  ;  and  the  defendant  gave  evidence  that  it 
was  a  written  lease,  and  then  objected  that  the  plaintiff  should  produce 
the  lease,  or  shew  notice  to  produce  it  ;  Held,  that  the  production  of  the 
lease  lay  with  the  defendant;  and  he  omitting  to  produce  it,  or  give  legal 
proof  of  it,  the  lease  should  bo  taken  to  have  expired  or  not  to  be  a  sub- 
sisting lease,  so  as  to  prevent  the  plaintiff's  recovery.     Ibid. 
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B9aA  by  Gibbsj  C.J,  ^lam  aware  thatithas»in  several  places,  been 
said,  that  the  tenant  in  elegit  cannot  obtain  possession  without  an  eject- 
ment, but  I  have  always  been  of  a  different  opinion.  There  is  no  case 
in  which  a  party  may  maintain  ejectment,  in  which  he  cannot  enter. 
The  ejectment  nupposes  that  he  has  entered ;  and  that  the  lessor  may 
do  it  by  another,  and  not  enter  himselCis  not  very  intelligible.  I  would 
not,  however,  consider  the  present  case  as  now  deciding  these  points, 
which  I  only  throw  out  in  answer  to  the  argument  that  has  been  used.''(<) 

^^Vhen  a  tenant  in  possession  claimed  under  a  lease  grant-     [  ^71  ] 
cd  prior  to  the  date  of  the  judgment  against  his  lessor, 
*it  was  held  that  the  tenant  by  elegit  could  not  recover  in  eject-     [  *72  ] 
ment  because  the  lessee^s  title  being  prior  in  point  of  time,  the 
legal  estate  was  in  him.(t() 

12.  Personal  RfePREsENTATivE.(t?) 

This  right  is,  of  course,  confined  to  those  lands  which  the  tebtator,  or 
intestate,  held  for  a  term  of  years ;  but  it  is  immaterial,  whether  the 
ouster  be  after,  or  before  the  death  of  the  testator,  or  intestat€.(t(») 

Personal  representatives  may  recover  in  ejectment  under  the 
statute  29  Car.  II.  c  3.  s.  12.,  appropriating  estates  *held  jmr    [  =^73  ] 
<iutre  vie,  where  there  is  no  special  occupant.    But  this  stat- 
tuedbes  not  extend  to  copyholds,  and,  therefore^  one  who  ivas  admitted 
tenant  upon  a  claim  as  administrator  de  bonis  non  to  the  grantee  of  a 
i3opyhold/nfr  autre  piij  was  not  permitt«t]  to  maintain  ejectment,  (x) 

13.  Devisee.  [1] 

<Q  6TftiiaU202.  (id)  Sladi'9  caM,  4  Co.  92,  »5  (a)  Doe  d. 

(tt)  Doe  d.  Da  Co9ta  t.  HHuirtm,  8  T.  R.  2.       Sftor^  t.  Portir,  8  T.  lU  18. 

(0)  4  Edw.  III.  t.  7.  (x)  ZouM,  d.  Forte  ▼.  Font  7  East»  188. 

[1]  It  is  not  necessary  that  an  Executor  of  a  will,  made  io  Virginia,  de- 
vising to  him  land  in  Kehtucky,  should  take  out  letters  testamentary  in 
Kentucky,  to  enable  him  to  roaiDtain  Ejectment  for  such  land.  Doe  exdem. 
Lewis  f  Ux<  Fs.  M^ Farland  8f  Al,  9  Crunch,  Rep.  15L 

Devise  of  real  estate  to  four  persons  named  in  the  will  as  executors,  to 
rent  the  same  and  distribute  the  profits  among  the  testator's  wife  and  child- 
ren. Afterwards  three  of  the  executors  refused  the  trust ;  one  of  them 
•died :  the  other  two  renoimced  by  an  instrument  in  writing  after  the  com- 
menceHieniof  the  suit ;  but  were  examined  as  witnesses  and  d6clared,they 
iiad  from  first  refused  the  trust,  ffe/i,  that  the  other  executor  alone  might 
xecorer  in  Eminent.    Jones  vs.  MaffHl  ^Ux.,b  Serg.  ^  Jf.  Rop.  5». 

16 
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Where  the  devise  is  of  a  freehold  interest,  the  devisee  may  immediate- 
ly, and  without  any  possession,  maintain  ejectment  for  the  lands  devi- 
sed :{y)  but  if  it  be  a  legacy  of  a  term  of  yean>,  he  must  first  obtain  the 
assent  of  the  executors  to  the  bequest.  (2)  When,  however,  such  as- 
sent is  obtained,  the  legal  estate  vests  absolutely  in  the  legatee,  and  he 
may  maintain  ejectment  against  the  execute,  as  well  as  against  astran- 
ger.(i) 

14.  Grantee  of  a  Rent-Charge,  having  power  to  enter  upon  the 
lands,  if  the  rent  be  in  arrear,  and  hold  them  until  8ati6faction.(6)[2] 

[  *74  ]  *These  rights  of  entry  are  always  taken  strictly ;  and,  where 
a  man  gave  a  leasehold  estate  by  will  to  A,  bis  executors,  &c. 
subject  to  a  rent-charge  to  his  wife  during  her  widowhood,  with  a  pow- 
er to  the  widow  to  enter  for  non-payment  of  rent,  and  to  enjoy,  &c.  until 
the  arrears  were  satisfied,  and  in  case  of  the  widow's  niarriage,  he  will- 
ed that  B.  should  pay  the  rent-charge  to  C,  his  executors,  adminis- 
trators, and  assigns,  it  was  holden  that  C.^s  executors,  afier  the  widow's 
marriage,  and  O.'s  subsequent  death,  had  no  right  of  entry  for  non-pay- 
ment of  the  rent  charge.(c) 

(y)  Co.  LHt.  2J0  (()  (6)  Jemot  r.  Cawleif,  1  fiaund  112. 

(2)  Foimflr  V.  Hoimu,  Stno.  70.  (e)  Ru$$M  d.  Modson  t.  GowlkwdU,  Wil- 

(tt)  Doe  d.  Lord  Say  and  SeU  r*  Quy,  3       lii,  900. 

EMt,iao. 

Where  the  devisee  of  an  estate  refused  to  take  it,  saying  she  was  enti- 
tled as  hair  at  law,  and  would  ndt  accept  any  benefit  by  tde  will  of  the  devi- 
sor :  Hdd^  that  thb  was  not  such  a  disclaimer  as  prevented  her  from  after- 
wards bringing  Ejectment  and  relying  on  her  title  as  devisee. 

Quere,  whether  a  devise  of  an  estate  can  be  waived  by  parol  ?  Doe  detn. 
Smyth  vs.  Smyth^  6  Bamew.  ^  Cress.  Rep.  112. 

A  devisee  in  fee  may,  by  deed,  without  matter  of  record,  disclaim,  the 
estate  devised.     Townson  vs.  Tickell  ^  Al.^  3  Barnew.  ^  Aid.  Rep.  31. 

[2]  The  payment  of  a  lien,  or  a  charge  on  land,  may  be  enforced  by 
Ejectment.     Galbraiih  Sf  AL  vs.  Fenton,  3  8erg.  8f  R.  Rep.  359. 

Ejectment  will  lie  under  a  mortgage  on  non-payment  of  money,  thoogh 
the  act  of  Assembly  gives  a  di£ferent  mode  of  proceeding.  Lessee  of 
Smitii  4"  ^^  ^s.  Buchanan,  {cited,)  1  Yeates,  Rep.  13. 

Bat  it  seems  Ejectment  is  not  the  proper  form  of  action  to  recover  a  le- 
gacy charged  on  land.     6ause  vs.  Wiley,  4  Serg.  f  R  Rep  509. 

Before  the  grantee  of  a  rent  charge  can  enter  for  the  non-payment  of  rent, 
lie  must  make  a  demand  of  the  precise  amount  due  on  the  day.  on  which  it 
became  doe,  and  on  the  most  notorious  part  of  the  land  ;  altboagh  the  pos- 
session be  vacant  and  there  be  nothing  to  distrain.  SPCormick  vs.  Con* 
nell,  6  Serg.  ^  R  JUp.  .161. 
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16,  Absignee  of  the  Reversion,  upon  a  Right  of  Re-entry  for  con- 
dition brokeQ.(d} 

6j  the  common  law,  no  one  could  tak^  advantage  of  a  condition,  or 
covenant,  but  the  immediate  grantor,  or  his  heirs ,  a  principle  consistent 
with  the  old  feudal  maxims,  but  highly  injurious  to  the  rights  of  grant- 
ors, when  the  practice  of  alienating  estates  became  general,  and  leases 
for  years  a  valuable  possession.  To  remedy  this  evil,  it  is  enacted  by 
the  S3  Hen.  VIIL  c  34.  that  the  grantees,  or  assignee^  of  a  reversion 
shall  have  the  same  rights  and  advantages,  with  respect  to  the  forfeitures 
of  estates,  as  the  heirs  of  individuals,  and  the  successors  of  corpora* 
tions,  had  until  that  time  sojely  enjoyed;  and  this  statute  is  made  most 
general  in  its  operation,  by  particularly  including  the  grants  from  the 
Monarch  of  those  lands,  which  had  then  recently  become  the  property  , 
of  the  Crown  by  the  dissolution  of  the  monasteries. 

Tlie  words  of  the  statute  grant  the  privilege  of  re-entiy 
^o  the  assignees  *^  for  non-payment  of  rent,  or  for  doipg  waste,  [  *T5  ] 
or  far  other  forfeiture  ;'*  but  these  latter  words  have  been  limi- 
ted in  their  interpretation  to  ^^  other  forfeiture  of  the  same  nature^'^^  and 
extend  to  the  breach  of  such  conditions  only,  as  are  incident  to  the 
reversion,  or  for  the  benefit  of  the  estate.  Tlius,  the  assignee  may  take 
advantage  of  covenants  for  keeping  houses  in  repair,  for  making  of 
fences,  scouring  of  ditches,  preserving  of  woods,  or  such  like,(e)  but 
not  of  collateral  covenants,  as  for  the  payment  of  a  sum  in  gross,  or  for 
the  delivery  of  com,  or  wood ;  and  it  has  upon  this  'principle  been 
doubted,  whether  the  assignee  can  re-enter,  if  the  leasee  break  a  cove**- 
nantnot  to  assign  without  license.  (/) 

The  assignee  of  part  of  the  reversion  in  all  the  lands  demised,  is  an 
assignee  within  this  statute,  but  the  assignee  of  the  reversion  in  part  of 
the  lands  is  not ;  for  the  condition  being  entire,  cannot  be  apportioned 
by  the  act  of  the  parties,  but  shall  be  destroyed.  If,  therefore,  td.  be  les- 
see for  years  of  three  acres,  with  condition  of  re- entry,  and  the  rever* 
mon  of  all  the  three  acres  be  granted  to  B.  for  It/e,  or  for  years,  B.  can 
take  advantage  of  the  breach  of  the  condition ;  but  if  a  reversion  of  aay 
nature  whatsoever,  even  tn  fee^  of  two  acres  only,  be  granted  to  A,  he 
cannot.(g) 

(^82  Hm.  VIII.  e.  84.  (/)  Lueat  r.  Saw,  Sir  T.  Baj,  290. 

<«)  Co.  LiU.  ns,  (»).  (r)  Co.  Litt  81S,(a) 
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A  cestui  que  usCy  and  bargainee  of  the  reversion,  are  tvitliin  this  Btatnle, 
because  they  arc  asdignees  by  act  of  the  party ;  but  it  does  not  extend 

to  persons  coming  in  by  act  of  the  law,  as  the  lord  by  es* 
[  *76  ]     cheat  ;(A)  nor  to  an  assignee  *by  estoppel  only  ;(i)  nor  to  one 

^ho  is  in  of  another^s  estate ;  and,  theiefore,  if  the  reversion^ 
expectant  on  the  determination  of  the  term,  be  merged  in  the  reversion 
in  fee,  the  reversion  is  no  longer  within  the  statute. (j) 

This  statute  isheld  not  to  extend  to  gifts  in  tail,(fc)  but  copyhold  lands, 
are  within  its  intention  and  equily.(/) 

16.    OlVE   HAVING  HAD  AN  ADVERSE  POSSESSION  FOR  TWENTY  YeARS. 

An  adverse  possession  for  twenty  years  is  not  only  an  available  de- 
fence to  the  party,  whilst  he  continues  in  possession,  but  it  gives  him 
(unless  affected  by  slome  of  the  exceptive  provisions  in  the  statute  of 
limitations(m))  a  complete  possessory  right  to  the  lands,  and  is  a  suffi- 
cient title  to  eiMible  him  to  maintain  an  ejectment,  against  any  person 
who  ousts  him  after  the  eipiratiwi  of  tlie  twenty  years.{n)[l] 

(A)  Co.  Lilt.  215,(a) .  (k)  Co.  Litt.  2I6,(a) 

(•)  Jwder  T.  Noke9,  IVIoore,  419.  (/)  Glovtr  r.  Copt.  Carth.  205. 

(j>  Iftrer  y.  BarUm,  Afoore,  M.    ChO'  (m)  Ante,  46. 

wortii  T.  Philips,  Moore,  876.     IVebb  t.  Rut*  (n)  Stoker  y.  Barney,  Ld.  Raym.  741. 

«<//,3T.R.893.401. 

£]]  Though  a  prior  possession  is  good  ground  of  recovery  in  Eject- 
ment against  one  who  claims  by  mere  possession  ;  yet  ifsncb  previous  pos- 
session were  not  continued,  but  voluntarily  abandoned,  it  becomes  una- 
vailing against  the  subsequent  possession.  Jackson  ex  dem.  Livingston 
vs.  Walker,  7  Cowen'sBep.  637 

And  although  such  previous  possession  be  not  voluntarily  abandoned, 
yet  it  wiy  not  avail  against  a  subsequent  possession  acquired  by  a  recove- 
ry and  execution  in  Ejectment.     Ibid. 

A  naked  possession  is  a  good  title  to  recover  in  Ejectment  against  one 
who  put  the  plaintiff  out  of  possession,  and  can  show  no  better  title,  but 
Qot  against  one  vyho  shows  a  better  title.  Woods  ^  AL  Ex^rs  vs.  Lane  8f 
Al,  2  8erg.  ^  R  Rep.  53. 

If,  in  an  Ejectment,  it  bo  proved  that  the  lessor  of  the  plaintiff  let  the 
locus  in  quo  to  n  tenant,  who  held  peaceable  possession  for  about  a  year  : 
this  is  sufficient  evidence  of  title  as  against  a  party  who  came  in  the  night 
and  forcibly  turned  such  tenant  out  of  possession.  Doe  dem,  Hughes  vs.  Di/' 
haU„  3  Can.  ^Fs  Rep.  608. 

A  prior  possession  is  prima  facie  evidence  of  title  in  an  action  of  Eject- 
ment ;  bat  where  a  recovery  by  Ejectment  is  had  against  a  prior  posscs- 
or,  he  cannot  set  op  his  possession  as  the  foundation  of  a  recovery  in  a 
cross  Ejectment,  unless  it  were  of  sufficient  length  to  be  evidence  of  title ; 
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*It  seems,  also,  from  a  recent  decision,  that  this  doctrine     [  *77  ] 


as  where  it  was  for  twenty  years  and  more.     Jackson   ex  deni.  Williams  ^ 
Al  vs.  MiUer,  6   Cowen's  Rep  761. 

In  Ejectraeot  a  prior  possession  short  of  twenty  years,  under  a  claim  of 
right,  will  prevail  over  a  subsequent  possession  short  of  twenty  Years, 
where  no  other  evidence  appears  on  eirher  side;  hut  it  must  appear  that 
the  prior  possession  of  the  Plaintiff  had  not  been  voluntarily  relinquished, 
without  the  animus  revertendi  ;  and  that  the  subsequent  possession  of  the 
Defendant  was  acquired  by  mere  entry,  without  any  lawful  right.  Jackson 
ex  dem.  Murray  if  Al.  vs.  Denn^  5  Cowen's  Rep,  200.  Smith  ex  dem. 
Teller  vs.  Lorillard,  10  Johns,  Rep.  338.  356.  Jackson  ex  dem.  Klock  8f 
Ah  vs.  Righimyre^  (in  error  )  16  Johns.  Rep,  314,  325.  Jackson  ex  dem. 
Murray  Sc  AL  vs.  Hazen^  2  Johns,  Rep.  22.  Jackson  ex  dem.  Duncan  ^ 
Al.  vs.  Harder^  4  Johns,  Rep.  202.  ^  Fide  Jackson  ex  dem.  Ludlow  4* 
Al.  vs.  Myers,  3  Johns,  Rep.  397. 

But  where  the  Lessors  of  the  PiaiotifT  had  a  prior  possession  for  seven 
years,  and  were  then  ousted,  by  Writs  of  Habere  facias  Possessionem,  is- 
sued on  a  Judgment  by  default  which  were  the  foundation  of  the  Defendant's 
claim,  and  who  had  "  nothing  to  set  up  but  a  subsequent  possession  of 
"eighteen  years  acquired  thereby  ' ;'  Kent.  Ch.  delivering  the  Opinionof 
the  Court  of  Errors,  %M  ,  '*  It  was  held  in  Smith  vs.  Lorillard,  (10  Johns. 
^^Rep.  338.)  that  a  prior  possession  under  a  claim  of  right,  and  not  volon- 
''tarily  abandoned,  would  prevail  over  a  subsequent  possession  of  less  than 
''  twenty  years.  But  the  rule  was  laid  down  with  the  qualification,  that  no 
"other  evidence  of  title  appeared  on  either  side,  and  that  the  subsequent 
"  possession  of  the  defendant  was  acquired  by  mere  entry  without  any  law* 
*^fttl  right.  But  in  the  case  before  us,  the  possession  set  up  by  the  do- 
"  fendant  was  acquired  under  the  authority  of  a  Judgment  at  law  anil  was 
"  consequently  a  lawful  entry.  A  possession  with  such  a  circumstance  at- 
"  tached  to  it,  affords  a  better  presumption  of  right  than  the  preceding  pos- 
"  session,  which  had  been  overcome  and  lost  by  the  action  at  Law,  and 
**  consequently,  the  presumption  which  would  naturally  attiich  to  the  prior 
"possession,  is  here  shifted  from  the  prior  to  the  subsequent  possession. 
'*  We  are  not  now  to  inquire  how  the  Judgment  at  law  happened  to  be  ob- 
"  tained,  the  intendment  is,  that  it  was  regularly  and  lawfully  obtained^ 
'^either  from  the  want  of  title  or  want  of  attention  in  the  opposite  party, 
**  and  if  he  ha*d  any  equitable  ground  for  relief  against  the  Judgment,  the 
''  Supreme  Court  would  have  afforded  him  that  relief,  if  he  had  applied  in 
**  due  season.  But  it  seems  the  Judgment  in  the  Ejectment  suit  was  ac- 
'<  quiesced  in  for  eighteen  years,  and  it  is  perfectly  right  and  reasonable, 
'^  that  the  party  who  now  seeks  to  regain  his  possession,  should  be  put  to 
"  show  something  more  than  a  mere  naked  possession  existing  prior  to  such 
*'  Judgment.  The  presumption  founded  on  that  possession  perished  with 
'*  the  loss  of  that  possession  by  the  Judgment  and  execution  at  law.''  Jack' 
ton  ex  d^m.  Klock  ^  Al,  vs.  Richtmyre,  16  Johns.  Rep.  314 j  325.  (in 
suaoR.) 

And  when  the  Flaintifi  in  Ejectment  claims  to  recover  on  the  ground  of 
prior  possession,  that  possession  must  be  clearly  and  unequivocally  proved. 
The  payment  of  taxes,  and  the  execution  of  partition  deeds,  are  not  evi- 
dence of  an  actual  possession,  though  they  may  shew  a  claim  of  title. 
.Jackson  ex  dem.  Ludlow  ^  Al.  vs.  Myers ^  3  Johns.  Rep,  383. 
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holds  between  the  party  having  had  the  adverse  possession 
[*78]      *for  twenty  years,  an  J  the  legal  owner  of  the  lands,  although 

the  party  having  had  the  possession  afterwards  desert  the  pre- 
mises, and  the  right  owner  peaceably  enter  thereon.(o  ) 

(0)  Z>oe,  d    Summgh,  t.  Reade,  8  EMt,  868. 

■  ■    " '  *  '  "•'•  •     ■■III. 

An  undisturbed  possession  of  thirty-eight  years,  of  premises  which,  by  a 
recent  survey,  appear  to  have  been  ori|rinal]y  improperly  located,  is  con- 
clusive evidence  of  title.  Jackson  ex  dem,  Wright^  AL  vs.  Di^endoff, 
3  Johns.  Rep.  269, 

Where  the  lessor  had,  thirty-five  years  before  the  defendant  came  into 
possession  of  the  part  which  he  claimed,  exercised  acts  of  ownership  with 
respect  to  parts  of  a  tract  of  land,  and  asserted  his  right  to  the  whole 
which  was  admitted  by  all  the  settlers  on  the  tract,  until  many  years  after 
the  entry  of  the  defendant,  it  is  to  be  inferred,  that  the  defendant  came  in 
under  the  lessor,  and  a  gr^nt  from  the  original  patentees  to  the  lessor  must 
be  presumed.  Jackson  ex  derru  Gansevort  ^  AL  vs.  Lunn.  3  Johns.  Cat. 
109. 

Possession  in  the  lessor  without  claiming  title,  will  not  maintain  the  ac* 
tiop.     Truesdell  vs.  Jeffries,  1  Caines*  Rep,.  190.  n. 

A  mere  possessory  title  in  the  lessor,  on  whose  possession  the  defendant, 
without  claim  or  colour  of  litlA,  had  entered,  will  be  sufficient  to  enable 
him  to  maintain  this  action.  Jackson  ez  dem.  Murray  ^  AL  vs.  Hazen,  2 
Johns.  Rep.  22. 

If  the  lessor  in  Ejectment  show  himself  to  have  been  in  peaceable  pos* 
session,  and  that  he  was  forcibly  dispossessed,  it  will  be  sufficient  to  entitle 
him  to  recover,  and  the  dTendant  cannot  set  up  title  in  bar.  The  People 
vs.  Leonard,  1 1  Johns.  Rep.  604. 

Where  a  person  acting,  in  relation  to  land,  as  executor,  and  consistently 
with  his  duty  as  such,  permits  another  to  enter  upon  and  occupy  the  land, 
he,  or  those  who  claim  under  him,  cannot  maintain  Ejectment  against  such 
tenant ;  and  his  declarations  claiming  the  land  in  his  own  right  are  inad- 
missible in  support  of  the  action,  as  evidence  of  title  ;  puch  declarations 
being  evidence  only  as  to  the  possession.  Jackson  ex  dem.  Brown  Sf  AL 
vs.  M'Fey,  15  Johns.  Rep.  234. 

A  recovery  in  Ejectment  does  not  prejudice  the  right  of  the  defendant, 
and  he  may  bring  his  action,  and  recover,  according  to  the  interest  which 
he  had  before  the  recovery  against  him.  So,  where  the  defendant  in  Eject- 
ment, having  had  thirty-eight  years  of  undisturbed  possession,  suffered  a 
judgment  by  default,  and  was  turned  out  of  possession  ;  Held,  that  he 
might,  notwithstanding,  recover  the  premises  on  the  strength  of  bis  pre- 
vious poftsession.  Jackson  ex  dem.  Wright  ^  Al.  vs.  Dicffendorf,  3  Johns. 
Rep.  269. 

In  Ejectment  the  oldest  possession,  even  for  less  than  twenty  years,  car- 
ries with  it  a  presumption  of  title  that  is  sufficient  to  put  the  defendant  on 
bis  defence,  and  will  overcome  the  latter  possession  of  a  mere  trespasser. 
Den  ex  dem.  Penton  8f  Al  vs.  Sinnickson  ^  Al.  4  Hoisted' s  Rep,  149. 

In  Ejectment,  a  man  cannot  object  his  owq  possession  for  twenty  years 
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But,  if  the  posseflsion  of  the  party  be  affected  by  any  of  the  provi« 
aioDS  of  the  second  section  of  the  Statute  of  Limitations  ;(p)  or,  if  the 

Oi)  Ante,  46. 

against  his  own  deed  given  within  thut  period.     Duval  ^  Al.  vs.  Bibb^  3 
CalV$  Rep.  362. 

If  there  are  articles  of  agreement  for  the  sale  of  lands,  in  which  no  time 
is  stipulated  for  delivery  of  possession,  but  before  the  day  of  payment 
of  the  purchase  money,  the  vendee  obtained  possession  by  the  consent  of 
the  vendor,  and  the  purchase  money  not  being  paid,  the  vendor  obtains 
possession  unlawfully,  by  the  act  of  a  third  person,  the  vendee  may  reco* 
ver  in  Ejectment  without  tendering  the  purchase  money  or  bringing  it  into 
court     Harris  vs.  Be//,  10  8erg.  If  R.  Rep.  39. 

Where  one  in  possesson  of  land  claiming  title  but  having  no  other  right, 
conveys  the  land  by  quit  claim  «ieed  ;  and  the  grantee  enters  upon,  and 
improves  part,  claiming  title  according  to  bis  deed,  the  possession  of  the 
residue  continuing  in  the  grantor,  the  possession  of  the  grantor  is  the  pos- 
session of  the  grantee  ;  and  the  latter  may  maintain  Ejectment  grounded 
upon  such  a  possession  against  the  grantor  or  any  one  who  is  in  by  subse- 
quent possession  without  title.  Jackson  ex  devu  Weidman  vs.  Hubble^  1 
Cowen^i  Rep.  613. 

For,  in  Ejectment,  where  neither  party  has  title,  the  one  showing  the 
prior  possession  shall  recover,  unless  the  last  possession  have,  been  adverse 
for  twenty  years.     Ibid. 

A  plaintiff  in  Ejectment  may,  in  some  cases,  recover  on  a  bare  posses^ 
sion  onfy,  without  showing  title;  as  where  there  has  been  an  actual  ous- 
ter of  the  tenant,  or  against  a  trespasser  without  colour  of  title.  Fowke 
vs.  Damall  5  Litt  Rep.  317. 

A  title  baving»been  proved  in  A.  who  continues  in  possession  from  1809 
to  1814,  and  from  whom  the  lessor  of  the  plaintiff  in  Ejectment  derives 
title,  in  1815,  it  is  not  sufficient  for  the  defendant  to  prove  a  bture  pos- 
session by  himself  during  the  year  1814.  Doe  d.  Pitcher  vs.  Anderson 
4-  AL  1  8tarkie'$  Rjtp.  $62. 

After  a  possession  of  land  for  ninety  years,  in  a  thick  settled  part  of  the 
State,  building  a  church  on  part  of  the  land,  and  occupying  part  as  a  burial 
ground,  a  grant  of  the  land,  or  at  least  of  a  pre-emption  right  from  tbo 
Commonwealth,  sufficient  to  recover  in  Kjertment,  will  be  presumed. — 
Mather  vs.  The  Ministers  of  Trinity  Church  ^AL  3  Serg.  ^  R.  Rep.  609. 

In  Ejectment,  the  jury  hav^i^g  found  twenty  years  possession  in  the  plain- 
tiff, an  objection  to  one  of  bis  title  deeds  that  it  was  not  indented,  and  ex- 
pressed no  consideration ;  i^  not  sufficient  to  prevent  a  judgment  in  his 
favour.     Kinney  vs.  Sever fy,  2  Hen.  Sf  Munf.  Rep.  318. 

In  Ejectment,  if  it  appeal,  from  the  evidence  that  the  land  in  controver- 
sy was  vacant,  when  the  defendant  came  to  the  possession  of  it,  peaceably 
and  quietly,  without  any  privity  between  him  and  the  lessor  of  the  plaintiff, 
or  those  under  whom  they  clainv;  the  plaintiff  cannot  recover  on  the  ground 
of  the  prior  possession  of  the  lessors,  without  proving  twenty  years  unin- 
terrupted adverse  possession  on  the'K  part,  or  on  the  part  of  those  under 
whom  they  claim,  or  shewing  a  right  to  the  possession  by  the  death  and 
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laods  be  the  property  of  the  Crown  or  the  Church,  the  defendant  may 
avail  himseli  thereof,  in  answer  to  the  claim  arising  from  the  adrerae 
possession,  without  shewing  any  title  in  himself.  If,  indeed,  the  lands 
are  Crown  lands,  and  the  claimant  has  been  ousted  by  a  wrong  doer, 
after  an  uninterrupted  possession  for  more  than  twenty  years,  a  grant 
of  them  from  the  Crown  will  be  presumed  in  his  favour,  unless  the 
Crown  is  incapable  of  making  such  grant ;  but  if  such  incapacity  ex- 
ist, a  grant  of  course  cannot  be  presumed  ;  and  no  possession  for  leas 
than  sixty  years  wilt  then  be  sufficient  to  enable  him  to  maintain  an 
ejectment.  And,  indeed,  as  the  stat.  9  G.  I.  c.  16.  only  bars  the  etdi 
of  the  Crown,  after  a  continuing  adverse  possession  for  sixty  years,  but 
does  not  also  give  a  title  to  the  adverse  possessor,  it  may  be  doubted 
whether  any  length  of  possession  of  Crown  lands,  not  grantable  by  the 
•Crown,  will  be  a  sufficient  title  to  support  an  ejectment  (9) 

£#79]         *17.  Corporation  aggregate,  or  sole.[1.] 

it  waa  formerly  doubted,  whether  an  ejectment  could  be  maintained 
by  the  King,  because  ejectment  is  for  an  injury  done  to  the  possession, 

(g)  Ooodme,  d.  Parktr,  t.  Baidwin,  11  East,  488. 

seisin,  in  the  manner  prescribed  by  the  act  of  Assembly,  of  some  person 
under  whom  they  claim.     Moody  Sf  Al  vs.  M*Kim,SMunf*  Rep.  374. 

The  heirs  of  a  patentee  of  waste  land,  may  recover  in  Ejectment  against 
a  person  who  had  the  use  and  occupation  of  the  land  as  his  own^  in  the  life 
time  of  the  patentee,  and  so  continued  until  after  his  deati),  claiming  to  hold 
the  same  by  adverse  title  ;  the  duration  of  such  possession  having  been 
less  than  twenty  years.  See  vs.  Greenlee^  6  Munf,  Rep.  303.  Vide  Clay 
vs.  Ransome,  1  Munf,  Rep,  454. 

In  such  case,  if  the  heirs,  being  out  of  possession  of  the  land,  have  ex* 
ccated  a  deed  of  bargain  and  sale  of  the  same  to  a  third  person,  such  bar- 
gainee cannot  recover  in  Ejectment,  but  the  bargainors  may.     Ibid. 

An  undisturbed  possession  of  twenty-four  years  before  bringing  the  ac- 
tion, is  sufficient  to  enable  the  plaintiff  to  recover  in  an  action  of  Eject- 
ment, « Innis  ^  Al,  vs.  Campbell  8f  Al.  1  Rawle's  Rep.  373. 

A  continued  adverse  possession  for  twenty-one  years  gives  a  title  to 
land,  which  is  valid  not  only  by  way  of  Befence.  but  sufficient  to  recover 
upon  in  Ejectment.     Fedarick  vs.  Searle^  6  Serg^  Sf  R.  Rep.  236. 

It  is  no  objection  to  such  title  that  after  the  twenty-one  years  had  expir- 
ed, the  premises  were  recovered  against  such  party  in  Ejectment.     Ibid, 

Nor  is  it  material  whether  such  recovery  in  Ejectment  was  by  default, 
verdict,  or  confession.    Ibid. 

[Ij  In  Ejectment  by  a  corporation,  the  court  will  presume  the  demise 
to  have  been  under  their  corporate  seal.  University  of  North  Carolina 
vs.  Johnston.  1  Hayw.  Rep.  375.     (In  Note.) 
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and  the  King  cannot  be  put  out  of  possession.  But  Ibis  reasoning 
seems  only  to  apply  where  the  King  is  made  plaintiffs  and  not  where 
he  is  the  lessor  of  the  plaintiff ;  for  it  is  the  lessee,  and  not  the  lessor, 
who,  by  the  legal  fiction,  is  supposed  to  be  ousted ;  and  it  is  held,  that 
where  the  possession  is  not  actually  in  the  King,  but  in  lease  to  anoth- 
er, there,  if  a  stranger  enter  on  the  lessee,  he  gains  possession  without 
taking  the  reversion  out  of  the  Crown,  and  may  have  bis  ejectment  to 
recover  the  possession,  if  he  be  afterwards  ousted  ;  because,  there  is  a 
possession  inpais^  and  not  in  the  King,  and  that  possession  is  not  privi- 
leged by  prerogative.  Hence  it  foHows,  that  the  JEing's  lessee  may  like- 
wise have  an  ejectment  to  punish  the  trespasser,  and  to  recover  the  pos- 
session which  was  taken  from  him.(r) 

In  cases,  however,  included  in  the  stat.  8  Hen.  VI.  16.  and  18  Hen. 
VI.  6.,  which  prohibit  the  granting  to  farm  of  lands,  seised  into  the 
King^s  hands  upon  inquest  before  escheators,  imtil  such  inquest  shall 
be  returned  in  the  Chancer}^or  Exchequer,  and  for  a  month  aflerwards, 
if  the  King's  title  in  the  same  be  not  found  of  record,  and  avoid  all 
grants  made  contrary  thereto,  the  King  cannot  maintain  an  ejectment 
until  all  the  previous  requisites  are  complied  with  ;  for,  even  presuminf^ 
the  right  and  possession  to  be  in  the  Crown  immediately  on  the  death  of 
the  person  last  seised,  the  King  has  no  power  to  grant  the  same 
until  after  office  found,  and,  consequently,  he  must  be  con- 
^sidered  to  be  himself  in  possession,  and,  therefore,  unable  to  [  ^'SO  ] 
give  a  title  to  his  lessee,  (s) 

18.  Rector,  or  Vicar,  for  TiTHEs.(i) 

The  Statute  which  gives  this  remedy  for  tithes,  indudes  only  lay  im- 
propriators, leaving  spiritual  persons  to  pursue  the  old  remedy  in  the 
Ecclesiastical  Court ;  though  the  doctrine  has  since  been  extended  by 
analogy  to  tithes  in  the  hands  of  the  clergy.(ti)  But  an  ejectment  for* 
tithea  can  only  be  maintained  against  persons  claiming,  or  pretending 
to  have  tide  thereto,  and  not  against  such  persons  as  refuse  or  deny  to 
set  them  out,  which  is  called  subtraction  of  tithes  :{v)  nor  will  it  lie 
where  the  tithes  are  not  taken  in  kind,  but  an  annual  sum  is  paid  in  lieu 
tbereo£(i0) 

Cr)  Pmgm^B  eaie,  2  Lcoa.  205.    Let  r.  (u)  Co.  Litt  15B.  Baidmm  ▼.  WuUt  CtOt 

iVoiTif ,  Cio.  Elis.  881.  Cw  801. 

(t)  Dot.  d.  Bttynt,  T.  MU^tm.  12  EmI,  96.  (v)  2  and  8  Ed w.  VI.  6. 1ft  s.  18. 

(0  Ovneff  r  Ctaoertngy  1^.  lUym.  7$9.  <ir)  Dfw,  116,  (»). 
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A  parson  cannot  maintain  ejectment  for  glebe  land  after  sequestra- 
tion.(a:)[l] 

19.  Trustees. 

In  all  easels  in  which  the  trusts  are  not  executed  by  the  statute  of 
uses,  the  legal  estate  vests  in  the  trustees,  and,  of  course,  in  such  cases, 
they  may  maintain  ejectment. 

The  principles  upon  which  this  doctrine  is  founded  have 
[  *81  ]      already  been  discussed  ;(y)  and  it,  therefore,  only  remains  *to 
consider  a  few  cases,  in  which  the  trustees  have  been  held  to 
take,  or  not  to  take,  the  legal  estate.  [2] 

A  distinction  has  been  made,  between  a  devise  to  a  person  in  trust, 
to  pay  over  the  rents  and  profits  to  another,(z)  and  a  devise  in  trust,  to, 
permit  some  other  person  to  receive  the  rents  and  profits  ;  the  legal  estate, 
in  the  first  case,  being  held  to  be  vested  in  the  trustee,  and,  in  the  latter, 
in  the  cestui  que  trust  ;  though,  to  use  the  words  of  Sir  James  Mansfield, 
C.  J.  in  a  recent  case,  ^'  it  seems  miraculous,  how  such  a  distinction 
became  established ;  for  good  sense  requires,  that  in  both  cases,  it 

(«)  Hot,  d.  Gfnmcly,  t.  Ctorifce,  3  Campk*  76.    aUvt§ter  d   Law^  y.  fVUmm^   IT*  H. 

447.  444.    Janur  IaI,  Say  mdSHe,  8  Yin,  Ahr. 

(9)  Ante,  82, 88-  262.    BrougkUm  t.  Langley,  Salk.  079.  8.  C. 

ix)  Shep.  Touch.  482.  1  Eq.  Cu.  Ab  888,  1  Lni   S14.    BvrchHt  y.  Dvrdtmty  2  Vent. 

884.    ShapUmd  t.  9mUh,  Brown  Chan.  Cm.  811. 

[1]  Where  a  party  was  presented  to  a  rectory  in  consideration  of  fats 
having  given  a  bond  to  resign  in  favour  of  a  particular  person,  at  the  re- 
quest of  the  patron,  and  was  instituted  and  indocted,  and  such  bond  was 
held  to  be  void  on  the  ground  that  it  was  simoniacal,  and  the  king  then 
presented  A.  B.<,  and  he  was  instituted  and  inducted :  Held,  that  he  might 
maintain  Ejectment  for  the  rectory  against  the  person  who  had  been  simo- 
Diacally  presented.  Doe  ex  dem.  Watson^  Clerk,  vs.  Fletcher^  Cltrk^  8 
Bamew,  4*  Cress,  Rep.  25. 

In  1813,  the  commissioners  for  the  enclosure  of  a  parish,  the  tithes  of 
irbich  were  vested  in  several  lay  impropriators,  appointed  meetings  for  re- 
ceiving claims,  and  various  claims  were  put  in,  but  none  in  respect  of 
tithes,  within  the  time  limited  by  the  general  enclosure  act :  Notwithstand- 
ing this,  the  commissioners  in  1817,  made  an  allotment  in  respect  of  theim* 
propriate  tithes  of  certain  land  occupied  by  him,  which  tithes  as  well  as 
the  land,  J.  claimed  under  the  will  of  P. ;  in  1820,  W.^  who  claimed  these 
tithes  under  the  heir  of  P,  on  the  ground  that  they  did  not  pass  by  F's  will, 
brought  an  ejectment  for  the  allotment  made  in  respect  of  them ;  Held^ 
That  having  omitted  to  make  his  claim  before  the  commissioners  within 
the  time  limited  by  the  act,  he  could  not  recover.  Doe  ex  dem,  Watson 
vs.  J^erson,  2  Bingh,  Rep.  118. 

[2]  Fide  post,  Appendix^  JVote  (B.) 
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should  be  equally  a  trust,  and  that  the  estate  should  be  executed  in  the 
trustee ; — for  how  can  a  man  be  said  to  permit  and  suffer,  who  has  no 
estate,  and  no  power  to  hinder  the  cestui  que  trust  from  receiving  V\a) 
It  has,  indeed,  in  several  cases,  been  argued,  that  a  devise  to  trustees  to 
receive  the  rents  and  profits  and  pay  them  over,  will  not  vest  tlie  legal 
estate  in  the  trustees,  unless  something  is  required  of  the  trustees,  which 
renders  it  necessary  that  they  should  have  an  interest  in  the  lands,  as 
to  pay  rates  and  taxes,  &c. ;  but  this  doctrine  has  not  yet  been  sanc- 
tioned by  any  decision  of  the  Courts ;  though,  certainly,  it  has  happen- 
ed in  all  the  latter  cases,  that  the  trustees  have  been  required  to  do  other 
acts,  as  well  as  pay  the  rents  and  profits.  (6) 

In  cases  where  it  is  necessary,  for  the  purposes  of  the  *trust,  [  *82  ] 
that  the  trustees  should  take  the  legal  estate,  it  will  b^  held  to 
vest  in  them,  though  the  devise  be,  that  they  suffer  and  permit  the  cestui 
fue  trust  to  receive  the  rents  and  profits  ;  as  where  the  trust  was,  that 
the  trustee  should  permit  a /erne  covert  to  receive  and  take  the  rents  and 
profits,  during  her  natural  life,  for  her  sole  and  separate  use,  they  were 
held  to  have  the  legal  estate ;  such  construction  being  necessary  to  give 
legal  eflFect  to  the  testator's  intention,  to  secure  the  beneficial  interest  to 
the  separate  use  of  the /emc  covert.{c)  And  where  lands  were  convey- 
ed to  trustees,  and  their  heirs,  in  trust,  that  the  trustees  should,  with  the 
consent  of  .fl.,  sell  the  inheritance  in  fee,  and  apply  the  purchase  money 
to  certain  trusts  mentioned  in  the  deed,  with  a  proviso,  that  the  rents, 
issues,  and  profits,  until  the  sale  of  the  inheritance,  should  be  received 
by  such  person,  and  for  such  uses,  as  they  would  have  been,  if  the  deed 
had  not  been  made  ;  it  was  held,  notwithstanding  the  proviso,  that  the 
estate  was  executed  in  the  trustees  immediately,  even  before  Jl.  had 
given  his  consent  to  the  sale ;  and  that  it  was  not  a  mere  power  of  sale 
annexed  to  the  legal  estate  of  the  owner.  (<{) 

In  like  manner,  where  the  devise  was  to  Jl.,  in  trust,  to  permit  and 
suflfer  the  testator's  widow  to  have,  hold,  use,  occupy,  possess,  and  en- 
joy, the  fuB,  free,  and  uninterrupted,  possesti^iori  and  use  of  all  interest  of 
moneys  in  the  funds,  and  rents  and  profits  arising  fi'om  the  testator's 

(a)  Doe,  dL  Leiee$Ur,  r.  Biggi,  2  Ttant.  175.    Doe,  d,  Ho/Zen,  v.  homnonger.  3  Eait, 

100. 118.  683. 

(*>  Jime$  r.hd.  8ay  and  Side,  SYin.  Ab.  (e)  flbrfon  v.  fbrfcm, 7  T.  R*  6S8. 

203.   JTemM  T,  M.  Btauderk,9  B.  Sc  P.  W  -K5«i<.  d.  liOM  Byron, r^JUsardothS 
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house?,  for  ber  natural  life,  if  she  should  remain  unmarried  ;  and  that 
her  receipts  for  all  rents,  &c.  with  the  approbation  of  any  one  of  the 
trustees,  should  be  good  and  valid,  she  providing  for^  and  ed* 
[  *8S  ]  ucatins;  properly,  the  testator's  children,  and  *also  paying  cer- 
tain anniiitieH ;  and  in  case  the  widow  should  marry  again, 
then  upon  certain  other  trusts,  it  was  held,  that  the  use  was  executed  in 
the  devisees  in  trust,  and  upon  this  ground,  that  the  testator,  having 
made  the  approbation  of  the  trustees  ncccssory  to  the  widow's  receipts, 
showed  that  he  did  not  intend  to  give  her  a  legal  estate  ;  and  Gibbs, 
3.  said,  ^^  The  rule  has  been  misconceived.  Though  an  estate  be  de- 
vised to  «d.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  the  Courts  will 
not  hold  it  to  be  an  use  executed,  unless  it  appears,  by  the  whole  will, 
to  be  the  testator's  intent  that  it  should  be  executed.  The  Courts  will 
rather  say  the  use  is  not  executed,  because  the  iapprobation  of  a  trus- 
tee is  made  necessary,  than  that  the  approbation  of  a  trustee  is  not  ne- 
cessary, because  the  use  is  executed.  The  very  circumstance  which 
is  to  discharge  the  tenants,  is  the  approbation  of  one  of  the  trustees. — 

*  I  leave  my  wife  to  receive  tlie  rents,  provided  there  is  always  the  con- 

•  trol  of  one  of  the  trustees  upon  her  receipts.' — The  testator,  there- 
fore, certainly  meant  that  some  control  should  be  exercised, — and  whai 
could  that  control  be,  except  they  were  to  exercise  it  in  the  character 
of  trustees  !"(€) 

•  Where  certain  fredwid  and  leasehold  premises  were  devised  to  trus- 
tees, their  heirs,  &c.  ^'  to  permil  and  suffer  the  testator's  wife  to  receive 
and  take  the  rents  and  profits,  until  his  son  should  attain  the  age  of 
twenty-one,"  and  the  will  contained  also  subsequent  devises  of  other 
lands  to  the  same  trustees,  upon  trusts  clearly  not  executed  by  the  sta- 
tute ;  as,  for  the  payment  of  debts,  raising  portions  for  younger  chil- 
dren, Sec.  and  immediately  after  the  last  of  the  different  devises,  a  pro- 
viso followed,  "  that  it  should  be  law  ful  for  the  trustees,  and 
[  *84]  the  survivor,  at  any  time  or  *times,  till  all  the  said  lands,  &c. 
devised  to  them,  should  actually  become  vested  in  any  other  per- 
soUj  or  persons^  by  virtue  of  the  tci//,  or  until  the  same^  or  any  part  thereof ^ 
should  be  absolutely  sold^  as  aforesaid^  to  lease  the  sanity  or  any  part  there- 
of^ it  was  holden,  that  the  legal  estate  in  the  freehold  lands  contained 
in  the  first  devise,  vested  in  the  widow,  notwithstanding  that  leasehold 
premises  were  contained  in  the  same  devise,  (the  legal  interest  in  which, 

(e)  Gregory  t.  Henderson,  4  Taaiit.  712. 
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of  «*our8e,  vealed  in  the  trust ee^)  and  the  subsequent  leasing  power 
given  by  the  will ;  because  the  leashing  power  either  extended  to  none  of 
the  lands  contained  in  the  first  devise,  or  to  \5uch  of  them  only,  as  were 
originally  vested  in  the  trustees,  (namely,  the  leaseholcis,)  ''  the  trus- 
tees having  no  control  over  the  lands  in  the  first  devise  lor  any  ptirposes 
of  the  testator's  wiU:\f) 

Where  the  devise  was,  that  the  trustee  should  pay  unto^  or  else,  permit 
and  suffer  the  te>tator's  niece  to  receive  the  rents,  the  legal  estate  was 
held  to  be  in  the  niece,  because  the  vvoids,  **  to  permit  and  sutfor,"  came 
last ;  and,  in  a  will,  the  last  words  prevail,  though  in  a  deed  the  first.(g) 

In  a  case,  where  the  devise  was,  "  I  give  and  bequeath  my  real  estates^ 
lands^  Sfc.  and  also  my  personal  estate,  &c.  to  tS.  B.,  upon  trust,  to  the 
intent,  that  the  said  Jt.  A,  his  heirs,  &c.  shall  first  dispose  of  my  per- 
sonal estate,  or  so  much  thereof  as  shall  be  sufficient  for  tliat  purpose, 
in  payment  of  my  debts,  &c.  and  as  to  €dl  myrecU  estates^  wheresoever  and 
tohatsoevery  subject  to  niy  debts^  and  such  charge  or  charges  as  I 
may  now,  or  at  any  time  or  times  hereafter  *think  proper  to  make^  [  *S5  ] 
IgioCy  devise^  and  bequealki  the  same  to  C.  D.,  for  the  term  of  his 
ruLturd  life,  with  remainder  to  E.  F.,  &c.^'  it  was  holden,  that  the  legal 
estate  was  vested  in  C  !>.,  because  an  intention,  that  the  trustees  should 
pay  the  debts,  was  not  apparent  on  the  face  of  the  will,  and,  therefore, 
there  was  no  reason  for  giving  the  legal  estate  to  the  trustees.(A) 

As  the  statute  of  uses  mentions  only  such  persons  as  are  seised  to  the 
use  of  others,  it  has  been  held  not  to  extend  to  terms  of  years,  or  other 
chattel  interests,  whereof  the  termor  is  not  seised^  but  only  possessed  ; 
and,  therefore,  when  only  a  term  of  years  is  created,  whatever  the  na- 
ture of  the  trust  maj  be,  the  statute  does  not  execute  the  uses,  but  the 
legal  estate  always  vests  in  the  trustees,  (i) 

And  when  a  term  of  this  kind  is  created,  it  does  not  cease  when  the 
trusts  are  satisfied,  unless  there  is  a  proviso  to  that  effect  in  the  deed 
creating  the  term  ;  and.  therefore,  when  the  deed  contains  no  such  pro- 
viso, the  legal  estate,  however- ancient  the  term  may  be,  and  notwith- 
standing it  may  have  been  assigned  to  attend  the  inheritance,  will  re- 

(/)  Km^t  d.  PMU^tt  y.  Smith,  12  Eait,  ion  they  uiigBed  for  their  deeision  was  gir* 

^^  en  for  want  of  a  better. 

(g)  JDoe,  d    JUUtiter,  t.  Bigg$.  2  Taunt.  Ih)  Kenridi  v.  Beauelerk,  8  B.  ft  P  175. 

109.    Man$Jie!d,  C.  J.  in  deHyeriBg  the  jndg-  (»)  DUlon  t.  ^«m«,  Poph.  70. 76.    Dyer, 

ment  of  the  Court  in  Oiif  €Me,  said,  the  rea-  860.    Jenk.  244. 
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main  outstanding  in  the  trustees,  or  their  representatives,  until  it  be 
surrendered  [1]  to  the  party  beneficially  interested,  or  merge  in  a  larger 
cstate.y) 

Copyhold  estates,  also,  are  not  comprehended  within  the  statute  of 
uses ;  becau.'^e,  a  transmutation  of  poselbssion,  by  the  sole  operation  of 

the  statute,  without  the  concurrence  or  permission  of  the  lord, 
[  *86T      would  be  an  infringement  of  the  *lord'8  rights,  and  would 

tend  to  his  prejudice;  and,'  therefore,  if  a  copyhold  be  sur- 
rendered to  «d.,  to  the  use  of  B.y  the  legal  estate  wiH  not  be  transferred 
to  B^  though  he  would  be  entitled,  in  equity,  to  the  rents  and  profits, 
and  to  call  upon  .d.,  for  a  surrender  of  the  estate,  (fc) 

It  seems  to  have  been  held,  in  the  case  of  Aoe,  d.  Ebraili  v.  Loioe,(I) 
that  a  bona  fide  lease,  made  by  an  equitable  tenant  in  tail,  will  prevent 
the  trustees,  in  whom  the  legal  estate  is  vested,  from  recovering  in  ejefct- 
niant  against  the  lessee  ;  although,  if  the  lease  be  granted  under  suspi" 
cious  circumstances  of  fraud  and  imposition,  the  trustees  will  not  be 
barred.  But,  from  the  more  recent  decisions,  this  principle  eeems  to 
have  been  much  shaken,  and  it  is  now  very  doubtful  whether,  in  any 

(J)  Vide  SugdaCt  Vetidorg  and  Pur^uu*  {k)  Ck».  Cop.  i .  54.  Gilb.  Ten.  182. 

en,  8d  Edit.  268.  298.  (0  1  H.  Blk.  446. 


[1]  A  term  of  1,000  years  was  created  by  deed  in  1717,  and  in  1735 
was  assigned  for  the  purpose  of  securing  an  annuity  to  .^.,  and  aAer  that 
to  attend  the  inheritance.  A  having  died  in  1741,  and  the  estate  having 
remained  undisturbed  in  the  hands  of  the  owner  of  the  inheritance  and  her 
devisee  from  1735  to  1813,  without  any  notice  having  been  in  the  mean 
time  taken  of  the  term,  exfcept  that  in  1801,  the  devisee,  in  whose  posses- 
8100  the  deeds  creating  and  assigning  it,  wer^  found,  covenanted  to  produce 
those  deeds  when  called  for  .  Held^  that  under  these  circumstances,  the 
jury  were  warranted  in  an  ejectment  brought  for  the  premises  by  the  heir 
at  law,  to  presume  a  surrender  of  the  term.  Doe  ex  dem,  Burdett  vs. 
Wright,  2  Barnew.  ^  Aid.  Rep.  710. 

A  term  of  years  was  created  in  1762,  and  assigned  over  to  a  trustee  in 
1779,  to  attend  the  inheritance.  In  1814,  the  owner  of  the  inheritance  ex- 
ecuted a  marriage  settlement  ;  and  in  1816  he  conveyed  his  life  interest 
in  the  estate  to  a  purchaser  as  a  security  for  a  debt ;  but  no  assignment  of 
the  term  or  delivery  of  the  deeds  relating  to  it  took  place  on  either  occa- 
sion.  In  1819  an  actual  assignment  of  the  term  was  made  by  the  adminis- 
trator of  the  trustee  in  1779.  to  a  new  trustee  for  the  purchaser  in  1816  : 
Held,  that  under  these  circumstances  an  Ejectment  brought  by  a  prior  in* 
cumbrancer,  against  the  purchaser,  the  jury  were  warranted  in  presuming 
that  the  term  had,  previously  to  1819,  been  surrendered.  Doe  ex  dem. 
Putland  vs.  Hilder,  2  Barnew.  Sf  Jild.  Rep.  783. 
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case,  a  lease  from  the  cestui  que  trust  can  be  set  up  against  the  trustee, 
without  the  aid  of  a  court  of  equity.(m) 

The  principles  upon  which  the  case  of  GoodtiUt,  d.  Eislwick  v.  Way^ 
was  decided,  namely,  that  the  trustees  of  a  term  to  satisfy  creditors  not 
having  notice  of  an  agreement  for  a  lease  before  Ae  grant  of  the  temk,  may 
maintain  an  ejectment  against  the  tenant  in  pofe<se^^ion  under  the  agree- 
ment, because  the  lessors  of  the  plaintiff  were  not  clearly  and  unequivo- 
cally trustees  for  the  defendant,  have,  likewise,  been  since  overruled ; 
and,  it  now  seems,  that  an  agreement  for  a  lease,  made  before  the  crea- 
tion of  a  trust,  win  in  no  case,  after  a  proper  notice  to  quit,  bar  the  re- 
covery of  the  trustees  in  ejectment,(n) 

To  obviate  the  inconvenience  which  may,  at  times^arise,  [  *8T  ] 
when  an  ejectment  is  brought  by  a  cestui  que  trusty  from  the 
operation  of  the  salutary  maxim,  that  the  legal  title  roust  prevail,  as  af- 
fecting his  situation  with  his  trustees,  the  jury  will^  in  particular  cases, 
be  pennitted  to  presume,  that  a  regular  surrender  has  been  made  by  the 
trustees  of  their  estate  ;  thereby  clothing  the  cestui  que  trust  with  the  le- 
gal title,  and  enabling  him  to  recover  in  the  action.  Thus,  a  surrender 
win  be  presumed,  if  the  purposes  of  the  trust- estate  have  been  satisfi- 
ed ;(o)  or  if  the  beneficial  occupation  of  the  estate  by  the  possessor, 
induces  a  supposition,  that  a  conveyance  of  the  legal  estate  has  been 
made  to  the  party  beneficially  interes^ted ;  or  when  the  trust  is  a  plain 
one,  and  a  court  of  equity  would  compel  the  trustees  to  make  a  convey- 
ance ;{p)  But  this  presumption  wiH  not  be  made,  if  the  surrender  be  a 
breach  of  the  trust ;  or  against  the  owner  of  the  inheritance  who  is  in« 
terested  in  upholding  it  ;{q)  or  where  the  title  of  the  party,  for  whom  the 
presumption  is  required,  is  a  doubtful  equity  only,  until  a  court  of  equity 
has  first  declared  in  favour  of  the  equitable  title  ;(r)  nor  can  the  pre- 
sumption be  made  by  the  court,  where  the  merits  of  the  case  would  have 
warranted  such  presumption  at  the  trial,  if  it  appear,  upon  a  special  ver- 
dict, or  special  case  reserved  for  their  opinion,  that  the  trust-estate, 
though  satisfied,  is  stiU,  m  point  of  fact,  outstanding  in  the  trustees.(9) 

S?  frVm^^*  ^^  ^***  ^''  '^  ^^  ^'*  ^*  Grahitm,  v    SeoU,  11  Eut, 

(0)  Doi,  d    iMkm,  T.  Staple,  2T.  R.  (r)  JTeene,  d.  Lord  Byron, r. Ikardon, 8 

ip)  Doi,  d,  Syhum,  r.  Sladt,  4  T.  R.  682.  (•)  ChodtiUe,  d.  Janu,  t,  Jonet,  7  T.  R. 
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[  *88  ]        *30.  Joint  Tenant,   Coparcener,  or  Tenant  in   com- 
mon againnt  liia  companion,  on  an  actual  ouster.  (<)[!] 

31.  Lunatic. 

The  ejectment  must  be  brought  in  the  name  of  the  lunatic;  for  his 
committee  is  but  a  bailiff,  and  has  no  interest  in  the  land.(tt) 

[  *89  ]  *22.  And  to  these,  we  may  add,  that  an  award,  under  a  sub- 
mission to  arbitration,  will  give  a  good  title  on  which  to  maintain  this  ac- 
tion ;  for,  although  the  award  cannot  have  the  operation  of  conveying 
the  land,  there  is  no  reason  why  the  defendant  may  not  conclude  himself, 
by  bis  own  agreement,  from  disputing  the  title  of  the  lessor  of  the  plain- 
tiff*  in  ejectment.  The  parties  consent,  that  the  award  of  an  arbitrator, 
chosen  by  themselves,  shall  be  conclut«ive,  as  to  the  right  of  the  land  in 
controversy  between  them ;  and  this  is  sufficient  to  bind  them  in  the  ac- 
tion of  ejcctmcnt(r)[l] 

(0  jinU  56.  Danon,  Hob  216.   JTmpe  j.  Palmar,  2  Wili. 

{u)  Dniry  r.  PUdi,  Katt.   16,    Coda  y.       190.  f«d  vide  48  Geo.  111.  e.  76. 

(v)  Doe,  d .  Morru,  t.  Hotter,  8.East,  16. 


[1]  One  tenant  in  common  may  maintaiD  EjectmeDt  against  his  co-tenant, 
though  no  actual  ouster  be  proved.  (Per  Spencer,  J.^  Shephard  vs. 
Ryers,  15  Johm.  Rep.  601.  *  Vide  Page  55, ».  [1]  ;  [2]  ^  [3] ;  Page 
5t>,  II.  [1]  i  [^] ;  [3J  *  [4, ;  ^  Page  57,  n.  [1]. 

One  tenant  in  common,  cannot  in  general,  maintain  an  action  of  Eject- 
ment against  bis  co-tenant  without  actual  ouster.  Barniiz's  Lessee  vs. 
Casey,  7  Cranch's  Rep.  456. 

f  1]  When  an  award  settles  the  boundary  of  land,  it  is  sufficient  to  enable 
the  party  to  whom  the  land  has  been  awarded,  to  bring  an  action  of  Eject- 
ment.   8eUtck  vs.  Adams,  15  Johns.  Rep.  197. 

*'  An  award  whether  it  relates  to  the  title,  the  possession,  or  the  location, 
*^  or  boundaries  of  land  has  not  the  operation  of  a  conveyance.  But  the  par- 
''  ties  are  concluded  by  their  agreement,  trom  disputing  the  location  or  bonn- 
**  daries,  or  title,  as  settled  by  the  arbitrators.  Its  operation  is  in  the  na- 
^Uure  of  an  estoppel.  {Doe  v.  Rosser,  3  East,  15. — Hunter  v.  Rice,  15 
**  East,  100.  Calhoun  s  Lessee  v.  Dunning,  4  Dall.  120.  Lessee  of  Dix' 
•*  on^  v.  Morehead,  Add  Rep  216,  219.)  The  award  in  such  cases  is  not 
<'  offered  as  evidence  of  title ;  but  to  prevent  either  party  to  it  from  setting 
**  up  a  title,  d&c.  which  had  been  negociated  by  the  award.  (Kyd  on  Aw. 
*•  Phil.  ed.  Ib08.  62,  note  (d.)  Sellick  v.  Addams,  15  Johns.  197.  Shep' 
«*  herd  v.  Ryers,  id.  497,  and  cases  there  cited.  Cox.  v.  Jagger,  2  Cowenj 
*«  650.)"  (Per  Sutherland,  J.,  delivering  the  Opinion  of  the  Courtj  in 
Jackson  ex  dem.  Edson  Sf  Ai  v.  Gager,  5  Cowcn'a  Rep.  383,  387. 
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CHAPTER  IV. 

OF  THE  CASES  WHICH  REQUIRE  AN  ACTUAL  ENTRY  UPON  THE  LAND 
BEFORE  EJECTMENT  BROUGHT. 


WugN  an  entry  is  required,  oidy  to  complete  the  claimant's  title,  as 
when  a  power  is  reserved  to  him  to  re-enter  for  the  breach  of  any  cou'* 
dkion  of  a  lease,  or  grant,  the^  common  consent  rule  wUl  be  sufficient  to 
liable  him  to  maintain  ejiectment,  without  any  actual  entry  upon  the 
Unds in  dispute;  but  when  the  entiy  is  requisite  to  rebut  the  defend^- 
anf  s  title,  an  actual  entry  upon  them  munt  be  made,  before  the  action 
can  be  suppofted.(«7)[l]  Such,  at  least,  is  the  principle  laid  down  by 
Lord  Mansfield;  but^  the  application  of  the  latter  part  of  it  is  now  limit- 
ed to  cases  where  fines  with  proclamations  have  been  levied  ;[2]  for  in 
all  other  cases  the  common  consent  rule  to  confess  entry  is  sufficient ; 
and  it  may  be  doubted,  whether  the  necessity  of  an  actual  entry,  even 
■when  a  fine  with  proclamations  has  been  levied,  does  not  arise  from 
the  construction  given  to  the  words  of  the  statute  of  fines,(jc)  rather  than 
from  the  general  principle  above  mentioned.  By  that  statute,  it  is  en- 
acted, that,  when  a  fine  is  levied  with  proclamations,  persons  wishing  to 

(19)  Per  Lord  Man^ld,  C.  J./tn  Go^  («)  4  Btn.  VII.  cu  24* 

ri^  d.  flore^T.  CaUr^  Doag.  477--84. 


[1]  Where  an  estate  of  Freehold  is  granted  upon  condition  in  a  deed, 
and  there  is  a  breach  of  the  cooditioo,  an  actual  entry  or  claim  by  tho  grant- 
or is  necessary  in  order  to  revest  the  estate.  Chcdker  vs.  Ckalkery  1  Con* 
meet.  Rep.  79« 

The  bringing  an  action  of  disseisio  is  not  a  claim  within  the  BMaoii^  of 
the  lavF^  nor  a  sufficieat  substitute  for  entry.    Ibid. 

*  Vide  Page  10,  ».[2.] 

[?}  An  actual  entry  is  in  no  case  necessary,  except  to  avoid  a  fine.  Jacl> 
3on  ex  dem,  Bronck  vs,  CrytUr^  1  Johns.  Cases,  125. 

4  Pfsvions  entry  on  land  is  not  necessary  to  enable  the  plaintifi'to  main- 
tain Bjectpient,  a  right  to  enter  is  sufficient  to  sapport  the  action.  Lessee 
^f  Rugg^  vs.  Ellis,  1  Bay'e  Rep,  107. 

18 


Digiti 


zed  by  Google 


92  OF  ACTUAL  ENTRr.  [CHAP.  IV. 

avoid  such  fine,  must  pursue  (heir  title,  claim  or  interest,  by  way  of  ac- 
iion  or  lawful  etWn/,  within  five  years  next  af\er  their  title,  claim,  or  inter- 
est, shall  acciue  ;  or  (provided  at  such  time  they  be  under  any 
[  *91  ]  legal  disability)  within  five  ^years  next,  afler  such  disability  shall 
cease  ;'^and  as  the  action  of  ejectment  was  not  used^  at  the 
time  of  the  enactment  of  this  statute,  for  the  trial  of  titles,  the  word  ac- 
iion  in  it  has  been  interpreted  to  extend  to  real  actions  onl}',  and  not  to 
comprehend  the  remedy  by  ejectment.  When,  therefore,  a  forfeiture  is 
committed  by  the  levying  of  a  fine  whh  proclamations,  and  the  reversion- 
er does  not  resort  to  a  real  action,  it  becomes  necessary  for  him,  if  he 
mean  to  take  advantage  of  the  forfeiture,  ib  have  recourse  to  the  other 
method  pointed  out  by  the  statute,  that  is  to  say,  to  make  a  lawful  mtfy 
upon  the  land ;  and,  having  made  the  lawfpl  enfry,  and  thereby  avoided  the 
fine,  an  ejectment  will  afterwards  lie  for  the  recovery  of  the  forfeited  lands, 
in  the  same  manner  as  if  the  tenant  had  forfeited  his  estate,  by  the  breach 
of  any  condition  annexed  to  his  grant. 

This  seems  to  be  the  Irue  principle  upon  which  an  actual  entry  is 
deemed  necessary,  when  a  fine  with  proclamations  has  been  levied ; 
and  it  is  sanctioned  by  all  the  modern  decisions,  although  a  diflferent 
doctrine  was  formerly  maintained.  In  1703,  it  was  declared  by  all  the 
judges,  {Prictf  B.  excepted,)  that,  in  case  of  a  find  there  must  be  an  ac- 
tual entry ;  and  the  two  first  decisions  which  are  extant  after  this  decla- 
ration, interpret  the  maxim  to  extend  to  fines  generally^  whether  with  or 
without  proclamations ;  and  consider  the  necessity  of  an  entry,  to  arise 
from  the  puissance  of  a  fine  at  common  law,  and  not  from  the  provisions 
of  the  statute  of  fines,  (y) 

[  *d2  ]  ^It  is  somewhat  singular,  that  neither  of  these  cases  is  no- 
ticed in  any  of  the  subsequent  decisions  by  which  they  have 
been  overruled  ;{z)  although  from  the  superiority  of  the  modern  doc- 
trine, the  omission  can  by  no  means  be  regretted.  It  is  (to  use  Lord 
MansfiMPs  words)  '^  absurd  to  entangle  men^s  riglits  in  nets  of  form 
without  meaning ;  and  an  ejectment  being  a  mere  creature  of  the  Court, 
framed  for  the  purpose  of  bringing  the  right  to  an  examination,  an  actu- 
al entry  can  be  of  no  service. ''(^) 

(y)  BerrMgfoii  ▼.  PaHihwnt,  And.  126,  S.  Wils.  46.    Dot  d.  Dudceti,  t.  WatU,  9  Eut, 

C.StraB.1086.    8.  C.  18  Eut,  489     TajpMr  17. 

d.  PmMmi,  T.  AfcfioM,  Willei,  177.  (a)  Goodright,^  Hare  ^r,  Cator,Ihttg. 

{»)  Oatet,  d.   WigfalU  t    Brydan^  Burr.  4f77.  85. 
}flBO&    /fiiMiify  d.  Horriif  t.  PritdUtrd,  9 
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It  was  in  one  case  held  by  the  Court  of  King^:?,  Bench,  at  a  trial  at 
bar  in  ejectment,  tliat  where  one  had  made  an  aclttd  entry  into  the  lands 
before  any  fine  wad  levied,  and  brought  his  ejectment  after^  and  laid  the 
demise  in  the  declaration  before  the  time  of  levying  the  fine,  such  entry  was 
sufficient  to  entitle  him  to  a  verdict.  It  is  difficult  to  discover  the  principle 
of  this  decision ;  for  it  is  evident,  by  the  words  of  the  statute,  that  an 
entry  before  the  levying  of  a  fine,  cannot  avoid  a  fine  afurwards  levied ; 
and,  if  it  be  said,  tliat  the  entry  and  demise,  being  before  the  levying  of 
the  fine  enabled  the  lessor  to  shew  a  good  title  at  the  time  of  the  demise, 
and  so  prevented  the  defendant  from  giving  the  subsequent  fine  in  evi- 
dence,  tiiere  seems  no  reason  why  the  same  effisct  should  not  be  produ- 
ced, by  simply  laying  the  demise  before  the  time  of  levying  the  fine,  with- 
out making  an  actual  entry,  since  it  is  clear,  that  an  actual  entry  is  never 
necessary  but  to  avoid  a  fine.(6)[l] 

*A  fine  cannot  be  avoided  by  entry,  except  when  the  person  [  *9S  J 
who  seeks  io  avoid  it  has  a  right  to  enter ;  for,  if  the  right  of 
entry  be  taken  away  by  the  fine,  and  a  right  of  action  only  remain,  as 
if  the  fine  operate  as  a  discontinuance  of  the  estate,  a  real  action  must 
be  resorted  to.  Such  is  the  case  when  a  fine  is  levied  by  a  tenant  in 
tail.(c)  But,  if  a  tenant  in  tail,  first  alienate  his  estate  by  modes  of  con- 
veyance, which  transfer  only  the  possession,  and  not  the  right  of  pos- 
session, as  by  bargain  and  sale,  lease  and  release,  covenant  to  stand 
seised,  &c.  and  the  grantee  be  seised  by  virtue  of  stAch  conveyancej  a  fine 
levied  afterwards  by  the  tenant  in  tail,  will  not  operate  as  a  discontinu- 
ance of  the  estate-tail ;  but  the  remainder-man,  or  reversioner,  after  the 
death  of  the  tenant  in  tail,  without  issue,  may  enter,  provided  his  entry 
be  made  within  five  years  next  after  his  title  accrued.((f) 

A  fine  levied  by  a  tenant  for  life,  operates  as  a  forfeiture  of  his  estate, 
and  divests  also  the  estate  of  the  remainder-man  or  reversioner,  leaving 
in  him  only  a  right  of  entry.  An  actual  entry  must,  therefore,  be  made 
upon  the  lands,  in  order  to  avoid  such  fine,  before  ejectment  can  be  main- 
tained ;(e)  and  this  entry  may  be  made,  and  the  ejectment  brought,  by 
the  party  next  in  remainder,  either  within  five  years  next  afier  the  time 

(fr)  Muagrave,  d,  ERlton,  v.  Shelly,  1  Wil«.  id)  Seymour*»  cue,  10  Co.  96.  Jnie,  84^ 

214.  85. 

(e)  Doe,  d.  Odimne,  r.  JVhUAead,  Barr.  (<)  Doe,  d.  Compere,  v.  Hickt,  7  T.  R.  4S8. 

7ai. 

-       -  ■■    *  -  ^ri  ■  I-  --I  -  -    ■■         ■  -  -  ■      _  — 

f  I  j  Fide  Page  10,  n.  [1],  at.d  Page  90,  n.  [1]  ^  n.  [2]. 
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when  theprocIaunatioDs  upon  the  fine  are  completed,  by  reason  of  the 
forfeiture,  or  within  fire  years  after  the  natural  determination  of  the  pre* 
ceding  eatale.  When,  also,  there  ore  several  remainder-men  in  succea- 
sibn,  the  laches  of  one  remainder-man  will  not  prejudice  the.  others,  bul 

each  remainder-roan  will  be  entitled  to  his  ri^pht  of  entry  withtti 
[  ^94  J    five  years  after  his  title  accrues,  ^notwithstanding  the  laohes 

of  those  who  have  preceded  him.  But  this  right  can  only  be 
executed  by  the  original  remainder-men  and  reversioners,  and  will  not 
pass  by  assignment  or  devise.(/) 

When  a  lessee  f<»  years  makes  a  feoffment,  and  then  levies  a  fine  to 
his  feoffee,  an  actual  entry  is  necessary  to  avoid  the  fine,(;)  and  the  re^- 
versioner  may  then  likewise  enter  within  five  years  neit  after  levying  the 
fine  or  within  five  years  next  after  the  expiration  of  the  term.(&) 

tn  a  late  case,  where  a  lessee  for  years  levied  a  fine  with  proclamations, 
after  which,  bis  lessor,  without  entering  upon  the  land,  coi>veyed  his  re- 
version to  a  third  person,  who  brought  an  ejectment  for  the  forfeiture^ 
Lord  Ellenboroughf  C.  J.,  in  deTivering  the  judgment  of  the  Court,  said, 
that  ^  they  could  not  find  any  case  which  established  a  difference  be- 
tween tenant  hr  life,  and  tenant  for  years,  as  to  the  necessity  of  an  en- 
try to  avoid  their  estates,  in  ease  of  a  forfeiture  incurred  by  the  kvying 
of  a  fioe^  but  an  entry  was  necessary  against  both.''(t)  From  the  xe« 
port  of  the  case,  it  does  not  clearly  appear,  whether,  by  the  entry  ,bere 
spdcen  o^  an  actual  entry  is  intended^  or,  whether  the  Court  only  meant 
to  say^  that  when  a  tenant  for  years  levies  a  fine,  his  estate  does  not  ipso 
fado  ceaee  and  determine,  but  continues  until  re-enttyj  that  is  to  say^  un- 
til the  reversionet  brings  an  ejectment  for  the  foifeitore. 

[  *96  ]  The  latter,  seems  the  more  reasonable  interpretation,  ♦aa  it 
is  difficult  to  discover  upon  what  principle  an  actual  entry  is 
more  necessary,  when  a  forfeiture  is  incurred  by  a  tenant  for  years  by 
kvying  a  fine,  than  when  the  forfeiture  arises  from  the  breach  pf  any 
other  condition.  A  fine  by  a  tenant  for  years,  is  not  within  the  provis- 
ions of  the  statute  of  fines.     It  does  not,  like  the  fine  of  a  tenant  for  life^ 

if)  OBoiri^  d.  Fowler,  j.  JPorruUr,  8  1  Vcoi  241.  S.  C.  Sir  T.  Rayn.  219.    VU» 

Bttt,fl62.  eomUpdrCama»tJ'»Si9wtUT  ZmKk^Vhw. 

(f)  ArI  t.  Bourne,  fliOk.  839.  and  the  874,(a)    Podger*$  eue,9Co  106,(6). 
toMU  UurteUid,  Faa^rti  r.  Wrndtor, 2  Vti.  (i)  Fmn,  d.  JUathmn,  t.  Smart,  12  EmK 

m,4BL  444. 

(A)  fVhale^f  T.  J^khrd,  t  ter.  62.  S.  C. 
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diT^t  the  estate  of  the  retereioner :  non-claim  does  not  give  effecf  to  it : 
and,  in  fact,  from  the  i^ant  of  a  freehold  interest  in  the  parties,  the  fine 
is  mhoMf  inoperative,  (j)  ftut  the  necessity  of  an  actual  entry,  when  a 
fine  is  levied,  arises  only  from  the  operation  of  the  statute  of  fines,  and 
is  merely  for  the  purpotse  of  revesting  the  estate  which  the  fine  has  di- 
gested, and,  therefore,  must  be  altogether  uselees  in  u  case  not  within  the 
statute,  add  where  the  estate  of  the  reversioner  is  not  affected  by  the 
fine.  In  confirmation  also  of  this  interpretation,  it  is  laid  down  by  Lord 
jBTenyon,  |C. '  J.,  in  Peaceable  d.  HombUmer  v.  Ready{k)  that  if  a  tenant 
for  years  levies  a  fine,  no  entry  of  the  landlord  is  necessary^  in  order  to 
enable  him  to  maintain  ejectment  at  the  end  of  the  terni ;  and,  in  a  re- 
cent case;  where  a  lessee,  for  the  life  of  his  lessor,  continued  in  posses- 
sion after  his  lessors's  death,  until  his  own  death,  without  payment  of 
rent,  after  which  his  son  took  possession,  and  having  kept  possession 
fbr  two  years,  without  payment  of  rent,  levied  a  fine  with  proclamations, 
the  Court  held,  that  no  entry  was  necessary  to  avoid  this  fine,  and  Lord 
EUenborougk,  O.  J.,  said  '^  it  surely  needs  not  much  labour  to  discover, 
that  if  the  fine  operates  nothing,  it  cannot  require  an  entry  to  avoid 

it"(/)[i] 

*As  the  possession  of  one  joint  tenant,  parcener,  or  tenant     [  *96  ]  / 

in  common,  is,  in  contemplation  of  law,  the  possession  of  his  ^ 

companion  also,(m)  a  fine  levied  by  a  joint  tenant,  parcener,  or  tenant  in 
common,  previously  to  an  actual  ouster  of  his  companion,  will  not  ope« 
rat6  to  divest  his  companion's  estate;  and  if  the  party  so  levying  the 
fine  afierwards  actually  oust  his  companion,  an  ejectment  may  be  main- 
tained against  him,  without  an  actuid^entry  into  the  lands. (n)  In  like  man- 
ner, if  one  of  two  tenants  in  common  of  a  reversion,  levy  a  fine  of  the 
wbole,  an  actual  entry  is  not  necessary  by  the  other  tenant  to  avoid 
it.(o)[l] 

( j)  8kep,  Touch.  14.  and  the  eattM  eUed  in  (m)  Fbrd  r.  Oray,  S*lk.  285.  S.  C.  6  Mod. 

JkuU  V  Bounu,  I  Salk.  899.  Ml,  noU  b.  44.    Stnale»  r.  Dolt,  Hob  120. 

(Jt)  1  ISait,  068—74.  (n)  Peaceable,  d.   Homblower,  t.  fUad, 

(/)  Doe,  d.  Burrdl  t.  Perkins,  3  M.  k  S.  1  East,  5«S. 
271.  el  ffide  1  Saood.  819,(c)                                    (o)  Roe,  d.  IVwcott.  v.  Bltiot,  1 S.  &  B. 85. 
— ■-- '     ■     ■        ■■  •     ■  ■      '• ■■   ■■'«■" 

[I]  A  second  son  who  lived  with  his  father  at  a  house  of  which  the  fm her 
died  seised  to  fee,  tontinaed  to  reside  in  the  bouse  afier  his  Father's  death, 
and  levied  a  fine  with  Proclamations ;  Held,  that  this  was  do  Disseisin  of 
the  eldest  son  ;  and  that  do  entry  by  him  was  necessary  to  avoid  the  &qq» 
Dee  ek  dm,  Detis  vs*  Daois^  1  Clirr.  ^  P.  Rep.  130. 

[1]  If  one  of  two  tenants  in  Common  of  a  reversion  levy  a  fine  of  the 

Digitized  by  VjOOQIC 


97  OP   ACTUAL   ENTRY.  [CHAP«    IV* 

If  all  the  procUmationti  have  not  been  completed,  the  fine  mil  onij 
enure  as  a  fine  at  common  law^  and  no  entry  will  be  Becet*i«ary  to  avoid 
it.(p)  When,  al!«o,  a  tenant  for  life  does  not  levy,  but  merely  accepts  a 
fine,  although  such  acceptance  will  creaie  a  forfeiture  of  his  eslatey(f) 
yet,  as  the  person  who  levied  the  fine  liad  not  any  estate  or  interest  in 
the  lands,  at  the  time  of  levying  the  fine,  it  neither  alters  the  estate  of  the 
tenant  for  life,  nor  divests  the  remainder  or  reversion,  and,  consequently^ 
no  entry,  is  necessary  to  avoid  it.(r) 

The  entry  must  be  made  by  the  party  who  claims  the  land,  or  by  some 
one  appointed  for  him  -,(5)  although  if  the  entry  be  made  by  a 
[  ^97  ]  stranger,  in  the  name  of  the  person  *who  has  the  right  without 
any  previous  command  from  liim,  and  he  afterwards  assent  to 
the  entry,  within  five  years  after  the  fine  is  levied,  such  entry  will  be 
sufficient.(t)  If,  however,  the  assent  be  not  given  w  Ithin  the  five  years, 
any  subsequent  assent  will  not  avail ;  for  (he  statute  of  fines  being  made 
for  the  purpose  of  repose  and  tranquility,  is  always  taken  strictly .(ti) 

But  a  guardian  by  nurture,  or  in  socage,  may  enter  in  the  name  of  his 
ward,  without  any  command  or  assent,  and  such  entry  shall  save  his 
right.  So,  also,  the  remaiiuier-man,  or  reversioner,  or  lord  of  a  copy- 
hold, may  enter  in  the  name  of  the  tenant  for  life,  years,  or  copyholder; 
or  these  particular  tenants  in  the  name  of  the  reversioner,  or  remainder- 
man; or  the  lord,  without  any  command  or  assent,  on  account  of  the 
privity  between  these  persons-^©)  So,  likewise,  an  entry  b^-  a  cestui  que 
trust  will  be  sufficient.(tr) 

When  one  joint  tenant,  tenant  in  common,  or  parcener,  enters  gener- 
ally into  lands,  it  will  be  sufficient  to  avoid  the  effect  of  a  fine  as  to  his 
companion,  from  the  principle  before  mentioned,  that  the  possession  of 

(p)  Doe,  d.  Dutkeit,  t.  JraUi,  9  EmI,  17,  (0  Co.  Litt  215,(a),    Fitehet,  t.  Adamt, 

Mid  vide  Tapner,  d.  Peekham,   v.   Merlott,  Stru.  112S. 

WiUw.  177.  (tt)  Pollard,  v.  lAiiireU,  Pop.  108.  S.  C- 

(9)  Co.  Litt.  252.(a).  Moore,  450.     Audle*ft   cmc,  Moore,  4&7. 

(r)  Podgar*s  CMe,  9  Co.  106.(6).    Green  Podger^e  caae,  9  Co.  IQei.(a).   AtuUey  t.  Pol- 

V.  Proude,  1  Mod.  117.   S.  C.  1  Vent.  257,t^  lard,  Cro  £Uz.  661. 

(«)  Co.  Utt.  268,(0).  (»)  Podger'4  caae,  9  Co.  106,(a). 

(to)  Gre$  T.  RoUi,  I  Ld.  fUyni.  716. 


whole,  such  fine  does  not  require  an  actmil  entry  by  the  other  tenant  in 
common  to  avoid  it.  Doe  ex  (fern.  Tntscott  vs.  EUiot,  1  Barn.  Sr  Aid* 
Jtep.  85. 


Digiti 


zed  by  Google 


CHAF.  IV.]  OF  ACTUAL   ENTRY.  99 

one  joint  tenant,  in  common,  or  parcener,  is  the  possesBion  of  his  com- 
panion also.  (x)]l] 

With  respect  to  the  mode  of  making  the  entry,  it  must  *be  [  *98  ] 
upon  the  lands  comprised  in  the  fine ;  for  an  entry  into  other 
lands,  claiming  those  comprised  in  the  fine,  will  not  be  sufficient.(i/) 
Thus,  where  a  fine  having  been  levied,  the  lessor  of  the  plaintiff  proved 
that,  at  the  gate  of  the  hous^e  in  question,  he  said  to  the  tenant,  that  he 
was  heir  to  the  house  and  land,  and  forbad  him  to  pay  more  rent  to 
the  defendant,  but  did  not  enter  into  the  house  when  he  made  the  de- 
mand, it  was  agreed  that  the  daim  at  the  gate  was  not  sufficient ;  but,  as 
it  appeared,  that  there  was  a  court  before  the  house  which  belonged  to 
it,  and  that,  though  the  claim  was  at  the  gate,  yet  that  it  was  on  the  landy 
and  not  in  the  street  the  claim  was  bolden  good.(z)  But  if  a  person  be 
prevented  by  force,  or  violence,  from  entering  on  the  lands  whereof  a 
fine  has  been  levied,  he  must  then  make  his  claim  as  near  the  land  as 
he  can ;  which,  in  that  case,  will  be  as  effectual,  as  if  he  had  made  an 
actual  entry.(a) 

When  all  the  lands  lie  in  one  county,  the  party  may  enter  into  any  part 
of  them,  making  a  declaration  in  the  name  of  the  whole;  but  if  the 
lands  lie  in  different  counties,  there  must  be  separate  entries  for 
the  several  counties.  (6)    *The  entry  must  also  be  made  animo    [  *99  ] 
damixndi^  with  an  intetition  of  claiming  the  fi'eehold  [1  ]  against 

<27)  Brook.  Ab.    Enire  Con.  87.    1  RolL  (z)  Anon.  Skin.  412. 

Abr.  740.    Z^  d.  QUI,  f.  Ftarwn,  6  £Mt,  (a)  Litt.  t.  419.  Co.  Litt  258,(6) . 

178.  (6)  Litt.  i.  417. 

(y)  Foetu  t.  Salisimry,  Hard.  400. 


[Ij  The  legal  entry  of  one  co-heir,  or  tenant  in  common,  enures  to  the 
benefit  of  their  co-heirs  and  co-teaaDts,  not  only  so  far  as  concerns  them- 
selves, but  strangers.  Carothers  Sc  AL  vs.  The  Lessee  of  Dunning  4"  AL^ 
3  Serg.  ^  R.  Rep.  313. 

[l]  Where  an  entry  was  made  on  land  by  a  party,  it  is  not  error  in  the 
JQC^e,  to  leave  it  to  the  jury  to  decide,  with  what  intent  the  entry  was 
made.  Carothers  ^  AL  vs.  The  Lessee  of  Dunning  if  Al<,  3  Serg.  Sr  R. 
Rep.  373. 

Entering  on  Land  and  making  a  survey,  if  done  animo  clamandi,  may 
amount  to  entry  and  claim  :  Bat  if  the  intent  be  doubtful ;  the  qnestion 
whether  it  is  an  entry  and  claim,  is  for  the  jury.  Milter  ^  A!,  vs.  Shaw, 
7  Serg.  ^  R.  Rep.  129. 
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tbefiQe;(c)  and,  tbereforei  when,  iq)OD  a  special  verdict  in  ejectment,  it 
was  found  that  a  fine  had  been  levied  of  the  premises,  and  that  the  lessor 
of  the  plaintiff  entered  upon  the  premises,  with  intent  to  make  the  de-* 
mise  ID  the  declaration  mentioned,  but  not  for  the  purpose  of  avoiding 
the  fine^  it  was  held  that  such  entry  was  not  sufficient.(d) 

By  the  statute  4  Anne,  c  16.  s.  16.  it  is  enacted,  that  no  claim  or  en- 
ixjf  to  be  made  upon  any  lands,  &a  shc^  be  of  any  force  to  avoid  a  fine 
levied  with  proclamations  according  to  the  statute,  or  a  sufficient  entry 
within  the  statute  of  limitations ;  unless  upon  such  entry  or  claim,  an 
action  be  commenced  within  one  year  afier  the  making  of  such  entry 
err  claim,  and  prosecuted  with  effect ;  and,  therefore,  if  the  claimant  fail 
in  the  ejectment  brought  in  consequence  of  the  entiy,  and  have  not  time 
to  commence  a  second  ejectment  within  twelve  months  after  the  making 
of  the  entry,  a  second  entry  must  be  made.  But  if  the  actual  entry  be 
once  made,  and  the  claimant  proceed  to  execution,  in  an  ejectment 
brought  thereon,  it  seems  clear  that  the  fine  is  totally  avoided,  and  thfit 

no  second  entry  will  be  necessary,  if  he  be  afterwards  turned 
[*100]     out  of  posses-^sion,  by  the  wrong-doer  who  levied  the  fine ; 

for  the  fine  being  once  avoided,  shall  be  void  for  evn'.(€) 

It  has  been  questioned,  whether  an  actual  entry  is  not  necessary  to  pre* 
vent  the  operation  of  the  statute  of  limitations ;(/)  but  it  seems  quite 
clear,  fit)m  the  whole  current  of  authorities,  that  no  entry  is  necessaiy, 
if  the  action  be  commenced  within  the  twenty  years.  If,  however,  the 
twenty  years  be  near  expiring  before  an  ejectment  is  brought,  it  will  be 
prudent  to  make  an  actual  entry ;  for  it  seems,  that  if  an  actual  entry  be 
made  before  the  expiration  of  the  twenty  years,  an  ejectment  may  be 
brought  at  any  time  within  twelve  months  after  the  entry,  although  the 
twenty  years  should  in  the  mean  while  have  expired ;  and,  also,  that  if 
the  lessor  of  the  plaintiff  fail  in  his  first  ejectment,  whether  brought 
within  the  twenty  years  or  after,  he  may,  from  the  provisions  of  the  stap 
tute  of  Anne  before  mentioned,  bring  a  second,  provided  this  second 
ejectment  be  likewise  brought  within  a  year  after  the  entry  is  made; 
whereas,  if  an  ejectment  be  brought  without  an  actual  entry,  and  the 
claimant  fail  in  it,  and,  before  another  ejectment  can  be  brought  the 

Cc)  Clark€  t.  PhiUips  1  Vent.  42.  (e)  SUnoeU  t.  Zauth,  FKowd.  859. 806. 

<4)  Barimgkm,^Dorwur^  y.  Parkhwr9l,  (/)  Qoodri^t,^.  HareT*  CaUr^  DooK. 

And.  126.    6.  C.  Stnm.  1066.    S.  C.  WiUet,  477. 485,  (n.  1) 
Sir.    8.C.18Eut,  489. 
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twenty  years  expire,  he  wiU  be  entirely  barred  of  this  remedy ;  because 
the  entry  which  i?  confessed  by  the  defendant  in  the  first  ejf^ctment  being 
only  a  fictitious  entry,  and  the  second  ejectment  being  a  new  action^  and 
not  a  continuance  of  the  first,  it  amounts  to  the  same  thing  as  if  no  en- 
try had  been  confessed,  or  no  ejectment  had  been  brought  until  after  the 
expiration  of  the  twenty  years.  [1] 

[1]  Ad  entry  (o  avoid  a  Statute  of  Limitations,  mast  be  an  entry  for 
the  purpose  of  taking  possession.  Jackson  ex  dem,  Hardenburgh  vs. 
Schoonmaker,  4  Johns,  Rep.  390. 

The  plaintiff  having  discontinoed  a  former  ejectment,  and  having  Iain 
by,  while  valuable  improvements  were  made  one  the  land,  are  circumstan- 
ces from  which  the  jury  may  infer  an  abandonment  of  his  claim.  But  if 
the  delay  be  short  and  no  improvements  be  made,  it  is  of  little  moment 
^ng^4ige  I"  Al,  vs.  Duncan*$  Lessee^  1  Serg,  Sf  R.  Rep.  1 1 U 

Abandonment  of  claim  is  not  in  all  cases  a  matter  of  fact ;  it  may  be  m 
conclusion  of  law  from  facts.  If  a  man  make  a  settlement,  and  leave  it 
for  a  great  length  of  time,  it  will  not  avail  him  to  say,  that  be  keeps  up  his 
daim.  Such  verbal  claims  have  no  effect  against  the  act  of  relinquishing 
posseesiofn,  and  in  soch  case  it  is  the  right  of  the  judge  to  declare  the  con^ 
elusion  o£  law.     Ibid. 
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CHAPTER  y. 

OF  TH£  ACTION  OF  EJECTMENT  AS  BETWEEN  LANDLORD  AND  TENANT 


Tus  modern  actioD  of  ejectment  is  not  confined,  in  its  beneficial  ef- 
fects solely  to  the  trial  of  disputed  titles.  It  is  also  the  common  reme- 
dy for  landlords,  on  the  determination  of  tenancies,  to  recover  the  pos- 
session of  their  lands  from  refractory  tenants ;  and  it,  therefore,  proper- 
ly belongs  to  this  treatise,  to  inquire  into  the  several  relations  of  landlord 
^nd  tenant,  with  regard  to  this  remedy ;  and  to  point  out  the  different  * 
ways  by  which  the  tenant's  title  to  the  possession  may  be  determined, 
and  the  right  of  entry  in  the  landlord  accrue. 

A  tenancy  may  be  determined  in  three  several  ways ;  first,  by  the  ef- 
fluxion of  time,  or  the  happening  of  a  particular  event ;  secondly,  by  a 
notice,  from  the  landlord  to  the  tenant,  to  deliver  up  the  possession,  or 
nee  versa;  and,  thirdly,  by  a  breach,  on  the  part  of  the  tenant,  of  any 
condition  of  his  tenancy,  as,  by  the  non-payment  of  rent,  or  the  non- 
performance of  a  covenant. 

No  comments  are  necessary  upon  the  first  of  these  divisions :  it  is 
sufficient  to  say  generally,  that,  when  the  time  expires,  or  the  particular 

event  happens,  the  tenancy  is  at  once  determined ;  and  that  the 
[  *1QS  ]  landlord  may  imme-^diately  maintain  an  ejecAnent  to  recover 

his  possession,  without  giving  any  previous  notice  to  the  ten- 
anL(g)[l) 

(g)  Ro€,  d.  Jiardm  r   Ward,  I  U.  Blk.  97. 

[l]  Where  a  lease  is  to  expire  at  a  time  certain,  a  ootice  to  qoit  is  not 
necessary,  in  order  to  recover  in  ejectment.  Bedford  vs.  MElhetron^  2 
Berg.  ^  JR.  Rtp.  49. 

Where  A.,  by  hiK  attorney,  executed  a  lease  to  B.  for  three  years,  and 
after  the  expiration  of  the  term,  B.  applied  to  the  attorney,  to  know  if  he 
was  authorised  by  A.  to  enter  into  a  new  agreement,  and  the  attorney  re- 
plied that  he  was  not,  bat  said  that  B.  might  continue  in  possession  of  the 
premises,  until  he  heard  from  A,;  Held,  that  B.  was  after  the  expiration  of 
the  term,  a  mere  tenant  at  sufferance,  and  not  entitled  to  notice  to  quit  pre* 
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The  cases  comprised  in  the  second  division  must  be  treated  qi  more 

vioas  to  the  bringing  of  an  Action  of  Ejectment.     Jackoon  ez  d^m.  Van 
Cortlandt  vs.  Parkhurst  <$-  Al,  5  Johns.  Rep.  128. 

To  entitle  the  defendant  to  notice  to  quit,  there  mast  be  a  privity  either 
of  contract  or  of  estate  between  the  lessor  and  the  defendant.  Jaek$om  ex 
dem.  Ferris  v&  Fuller,  4  Johns.  Rep.  215. 

There  mnst  be  a  toaancy,  or  existing  relation  of  landlord  and  tenant.. 
Jackson  ex  dem.  Whiiheck  vs.  Deyo,  3  Johns.  Rep.  422.  S  P.  Jackson  ex 
dem.  PhiUips  vs.  Aldrich,  IS  Johns.  Rep.  106. 

A  tenant  at  will  is  not  entitled  to  notice  to  quit.  Jackson  ex  dem.  Van- 
denhergSf  AL  vs.  BradU  2  Caines*  Rep.  129.  (Sed  Vide  Jackson  ex  dem^ 
Livingston  jvs.  Wilson,  9  Johns,  Rep.  267,  in  which  the  Coart  seem  in' 
dined  to  the  opinion  that  he  is  entitled  to  notice.) 

If  a  person,  holding  under  adverse  title,  make  application  to  the  lessor 
of  the  plaintiff  to  be  deemed  his  tenant,  there  is  no  tenancy  created,  and 
he  is  not  entitled  to  notice.  Jackson  ex  dem.  Viely  ^  Al.  vs.  Cuerden^  2 
Johns.  Cas.  353. 

Where  the  defendant  had  originally  entered  adversely,  a  permission  by 
one  of  the  lessors  of  the  plaintiff  to  continue  in  possession,  and  a  disclaim-* 
er  by  the  defendant  to  hold  adversely,  will  not  constitute  him  tenant  so  as 
to  entitle  him  to  notice  to  quit  Jackson  ex  dem.  Dill  ^  Al.  vs.  Tyler^  Z 
Johns.  Rep.  444. 

A  servant  or  bailiff  in  the  possession  of  lands,  is  not  entitled  to  a  notice 
to  quit.     Jackson  ex  dem.  Fitzroy  4"  Al  vs.  Sample,  1  Johns.  Cas.  231. 

If  a  person  holding  land  by  virtue  of  a  parol  gif\,  and  who  is  conseqent- 
]j  bat  a  tenant  at  will,  lease  the  land,  and  the  cfenor  merely  permit  the  les- 
see to  build  and  enjoy  the  term,  the  relationship  of  landlord  and  tenant  is 
not  created  and  the  lessee  is  not  entitled  to  notice  to  quit  Jackson  ex 
dem.  Fan  Alen  vs.  Rogers^  1  Johns.  Cas.  33.  S,  C.  2  Ckiines*  Cas., 
Err.  314. 

A.  entered  on  the  land  of  J?.,  with  his  permission,  as  a  mere  occupant, 
without  any  rent  being  reserved  ;  B.  sold  the  land  to  C,  under  whom  Ji. 
coDtinaed  in  possession,  and  aAerwards  sold  all  his  right,  &c,  to  D.,  who 
took  possession  and  claimed  to  hold  under  the  deed  from  A,;  this  disclaim- 
er was  Hie/d,  to1>c  sufficient  to  dispense  with  a  previous  notice  to  quit. 
Jackson  ex  dem.  Locksell  ^  AL  vs.  Wheeler,  6  Johns.  Rep.  272. 

But  when  the  disclaimer  was  made  after  the  date  of  the  demise,  and  no 
notice  to  quit  was  shown,  or  other  determination  of  the  tenancy,  so  as  to 
prove  a  right  of  entry,  the  plaintiff  was  non-suited.     Ibid. 

But  the  following  sections  of  the  "  Revised  Statutes,"  Part  2,  Chap,  i. 
Tit  4,  §§  7,  8,  6b  9,  {Vol.  1,  p.  745.)  require  notice  to  be  given  to  Tenants 
who  hold  over  after  the  expiration  of  their  terms. 

*'  §  7.  Wherever  there  is  a  tenancy  at  will,  or  by  sufferance  created,  by 
'*  the  tenant's  holding  over  his  term,  or  otherwise,  the  same  may  be  termin- 
**  ated  by  the  landlord's  giving  one  month's  notice  in  writing  io  the  tenant, 
''  requiring  him  to  remove  therefrom. 

'*  \  8.  Such  notice  shall  be  served  by  delivering  the  same  to  soch  tenant, 
''  or  to  ^me  person  of  proper  age  residing  on  the  premises  ;  or  if  the 
"  tenant  can  not  be  found,  and  there  be  no  such  person  residing  on  the  pre* 
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fulTy ;  and,  to  understand  perfectly  tlie  principles  upon  which  they  have 
been  decided,  it  will  be  necessary  to  give  a  short  history  of  tiiat  c^iecies 
of  tenancy,  now  called^  tenancy  from  year  to  year. 

It  has  aheady  been  observed,  that,  until  the  reign  of  King  Henry  VIL, 
even  a  tenant,  having  a  lease  of  lands  for  a  definite  period,  had  not  a 
iun  and  complete  remedy  when  ousted  of  bis  possession.  The  tenants 
who,  during  those  times,  occupied  lands  without  any  specific  grant,  held 
them  by  a  far  more  precarious  tenure*  A  general  occupation  of  lands, 
that  is  to  say,  a  holding  of  the  lands  of  another,  without  any  certain  or 
determinable  estate  being  limited  therein,  was  then  consfdered  as  a 
holding  at  the  will  and  pleasure  of  the  owner  of  the  land  ;  and  the  ten- 
ant was  liable  to  be  ejected  at  any  moment,  by  the  simple  determination 
of  his  landlord's  will.  But  the  same  enlightened  policy,  which  secured 
to  lessees  for  years  the  complete  possession  of  their  terms, 
[  *103  ]  soon  extended  itself  also,  to  those  general  ^holdings,  then 
called  tenancies  at  will;  and,  in  the  reign  of  King  Henry 
Tni.,(&)  we  find  it  holden  by  the  courts,  that  a  general  occupation 
should  be  considered  to  be  an  occupation  from  year  to  year;  and 
that  a  person  so  holding  should  not  be  ejected  from  his  lands^ 
without  a  reasonable  notice  from  his  landlord  to  relinquish  the  posses- 
sion. It  was,  also,  at  the* same  time,  settled,  that  this  reasonable  notice 
should  be  a  notice  for  half  a  year,  e^iring  at  the  end  of  the  tenancy ; 
becaui!e,  otherwise,  a  notice,  reasonable  as  to  duration,  might  be  given, 
which  would,  notwithstanding,  operate  greatly  to  the  prejudice  of  the 
tenant  by  ejecting  him  from  his  lands  immediately  before  the  harvest,  or 
other  valuable  period  of  the  year :  and  this  rule  has  remained  unaltered 
to  the  present  day,  except  where  a  different  time  is  established,  either  by 
express  agreement,  or  immemorial  custom. 

A  general  occupation  of  land  now,  therefore,  enures  as  a  tenancy 
from  year  to  year,  determinable,  and  necessarily  determinable,(t)  by  a 

(&)  la  Hen.  VIII,  15,(6).  (i)  Doe,  d.  Warner,  t.  Broum,  8  Eut,  ISR 


"  mises,  «ucb  notice  may  be  served  by  affixing  the   same  on  a  conapicup 
"  out  part  of  the  premises,  where  it  may  be  conveniently  read. 

•*  §  9.  At  the  expiration  of  one  month  from  the  service  of  sncb  notice, 
**  the  landlord  may  re-enter,  or  maintain  ejectment,  or  proceed  in  the  man- 
"  ner  prescribed  by  law,  to  remove  such  tenant,  without  any  further  or 
''  other  notice  to  quit." 
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Teg^jiMT  notice  to  quit  ;[1  ]  and  a  holding  merely  at  the  will  of  thelandlordy 
acoording  to  the  ancient  meaning  of  the  term,  is  an  estate  unknown  in 
modem  time8,(  j)  unless  when  created  by  express  agreement  between 
the  parties.(fc)    There  is,  indeed,  an  implied  modem  tenure,  denominate 
ed  a  tenancy  at  will ;  but  it  differs  materially  from  the  old  tenancy  so 
called ;  and,  in  iuth,  is  scarcely  distinguishable  from  a  mere  permissive 
OCCiq)ation  of  the  land,  independent  of  the  relations«hip  of  landlord  and 
tenant    This  kind  of  tenancy  arises,  when  the  party  is  in 
^possession  of  the  premises  with  the  priTjty  (I)  and  consent  of     [*104] 
the  owner,  no  express  tenancy  having  been  created,  and  no 
act  having  been  done  by  the  owner,  impliedly  acknowledging  such  par- 
ty as  his  tenant     As  where  he  has  been  let  into  possession  pending  a 
treaty  for  a  purchase [1]    or  a  lease  ;(m)  or  under  a    lease,  which  is 
void  ;(n)  or  where,  having  been  tenant  for  a  term  which  has  expired,  he  >f 
continues  in  possession,  negotiating  for  a  new  one.(o)    In  all  these,  and 

ii)  Timmuu  v.  Rnoluumh  S  Barr.  1608  (m)  GoodHUe^  d.  Qallau)^^  r.  Htrhirt^ 

-^.  4T.  R  680.    Dott  4.  Waimtr^  j.Srowne^S 

(ft)  Ekkmrdton  r.  Lengridi^,   4  Tannt  SMt,  165. 
IS.  (n)  Doe,  d.  UdOkignoorth,  T.  Stmmttt,  2 

(1)  Dm,  d.  Xm^  T.  ^H^gf^,  a  Cwnpb.  Etp.  717. 
606.    JKfAI.  d.  Lewii,  t.  Btard.  18  Ettt.  (o)  /)<Bm  d.  Bmne,  v.  Eawtint,  10  EMt.  ( 

SM.    Jbfmr.JMaMm,81VMaC.148.   Doe,  Vh   Z^,  d.  JFb/ey,  ▼.  H^fon,  11  fiatt,  66. 
d.  Leetcn,  r.  fiEoycr,  8  Campb.  8. 

[1]  A  person  entering  upon  land  with  tbe  permission  of  the  owner,  aa 
an  occupant,  without  reserving  any  rent,  and  with  leave  to  make  improve- 
ments, will  aAer  eighteen  years  possession,  be  considered  a  tenant  from 
year  to  year,  and  as  snch,  entitled  to  notice  to  quit.  Jackson  ex  a'em.  Liv* 
ingaUm  vs.  Brya^^  1  Johns,  Rep.  32?. 

And  where  the  person  who  originally  entered,  sold  his  improvements  to 
a  third  person,  who  took  possession,  Held,  that  such  third  person  was  en- 
titled to  a  notice  to  qait.     Ibid, 

A.  entered  into  posaesstoa  of  land,  as  tenant  to  A,  under  an  agreement 
for  the  hire  of  the  land,  for  one  year,  at  100  dollars,  and  held  over  th& 
year  ;  Held^  that  aflor  the  year,  he  was  a  tenant  at  sufferance,  and  not  en- 
titled to  a  notice  to  quit.  Jackson  ex  dem.  Anderson  8f  Al.  vs.  MLeod, 
n  Johns.  Rep.  182. 

Where  A.,  a  lessee,  agreed  to  sell  his  lease  to  B.  for  a  certain  sum,  and 
indorsed  his  name  on  the  lease,  and  delivered  it  to  B.,  who  paid  him  the 
purchase  money,  and  agreed  to  pay  the  rent  in  arrear.  and  to  become  due 
on  the  lease;  Held,  that  this  was  an  agreement  for  a  sale,  and  that  the 
relation  of  landlord  and  tenant  did  not  exist  between  them,  so  as  to  entitle 
B,  to  a  notice  to  quit.  Jackson  ex  dem.  Stewart  vs.  Kingsley^  1 7  Johns. 
Rep.  168. 

fl]  Where  by  an  agreement  for  the  sale  of  lands,  the  defendant  is,  on 
delivery  of  the  possession,  to  pay  part  of  the  purchase  money,  the  residnd 
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the  like  case?,  it  is  holden,  that  Ihe  paiiy  being  lawfuDy  in  posaession, 
cannot  be  ejected,  until  ouch  lawful  poe^esmon  is  determine^!,  mtber  by 
demand  of  possession,  breaking  off  the  treaty,[2]  or  otheiwise,  and  the 
party  is  called  a  tenant  at  will  ;[S]  but,  in  any  of  these  cases,  if  the 


to  be  paid  at  future  periods,  and  the  defendant  pays  part,  and  takes  pos- 
session under  the  agreement,  the  vendor  cannut  maintain  ejectment  f?ith- 
ont  giving  notice  to  quit.  Jackson  ex  dem.  Ostrander  vs.  Rowan^  9  Johh9. 
Rep.  330. 

Notice  to  quit  is  necessary,  before  the  landlord  can  bring  ejectment 
against  bis  tenant  from  year  to  year,  or  at  will,  unless  some  act  has  been 
done  which  determines  the  tenancy  ;  and  so  generally,  wherever  the  ten- 
ant enters  into  possession  with  the  assent  of  the  landlord,  no  definite  pe- 
riod being  fixed  for  the  continuance  of  the  possession.  Jackson  ex  dem. 
Church  vs.  Miller^  7  Cowen*9  Rep.  747. 

The  Grantor  of  a  small  lot  of  land  remained  in  possession  of  the  premi- 
ses conveyed  for  twenty-seven  years,  and  no  entry  or  act  of  ownership  on 
the  part  of  the  Grantee  was  shewn  ;  it  was  Held^  that  such  possession  was 
not  adverse  ;  that  nothing  but  a  clear,  unequivocal  and  notorious  disclaim- 
er, of  the  title  of  the  Grantee^  could  render  the  possession,  however  long 
continued,  adverse.  It  was  further  Held,  that  the  defendant  was  not  enti- 
tied  to  notice  to  quit  ;  that  the  relation  of  landlord  and  tenant  did  not  sub- 
sist between  the  Grantor  and  those  claiming  under  the  Grantee;  the  more 
especially,  as  the  nature  and  situation  of  the  property  repelled  the  pre** 
sumption  of  a  hiring  of  the  premises  by  the  Grantor.  Jackson  ex  dem, 
Bowen  vs.  Burton^  1  Wend,  Rep.  341. 

[SJ  Where  an  agreement  was  made  between  A.  and  B.  that  the  former 
should  sell  certain  premises  to  B.y  if  it  turned  out  that  he  had  a  title  to 
them,  and  that  B.  should  have  the  possession  from  the  date  of  that  agree- 
ment :  Heldf  that  an  ejectment  could  n  it  he  maintamed  by  A.  against  B. 
without  a  demand  of  possession  although  the  object  of  the  action  was  to 
try  (be  title  to  the  premises.  Doe  ex  dem.  Newhy  vs.  Jackson^  I  Barnew. 
9(\Crest.  Rep.  448. 

[3]  A  tenancy  at  will  is  held  to  be  a  tenancy  from  year  to  year,  merely 
fbr  the  purpose  of  a  notice  to  quit.  Bradley  vs.  Covel^  4  Cowen's  Rep.  349. 

A  shorter  notice  {e.  g.  three  months,)  will  terminate  the  tenancy  ;  but 
in  such  case  where  the  holding  is  at  a  stated  rent,  the  notice  turns  (he  tetN 
ancy  at  will  into  a  tenancy  from  year  to  year,  running  from  the  expiration 
of  the  first  notice  ;  and  imposes  the  necessity  of  giving  a  notice  to  quit  of 
six  months,  terminating  on  a  day  in  the  year  corresponding  with  (he  termi- 
nation of  the  first  notice,  in  order  to  warrant  an  ejectment  ;  and  the  hold- 
ing over  npon  the  tenancy  from  year  to  year  is  9t  the  former  rent.     Ilnd. 

Where  a  tenant  holds  over  nfter  such  notice  without  any  new  stipulation, 
Ihe  law  implies  an  agreement  that  it  should  be  at  the  former  rent.     Ibid. 

A  rector  in  December,  1816,  granted,  bargained,  sold  and  demised  the 
rectory  and  all  the  glebe  lands,  tithes,  d&c  to  a  trustee  for  securing  an  an- 
nuity for  a  term  of  years,  if  he  the  rector  should  so  long  live.  This  convey* 
ance  having  been  made  af\er  the  passing  of  the  43  G.  3.  c.  84.  and  before 
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landlord  receive  rent  whilst  the  party  is  so  in  possession^  or  do  any 
other  act  amounting  to  an  acknowledgment  of  a  subsisting  tenancy,  a 
tenancy  firom  year  to  year  will  be  created  thereby,  (p)  [4] 

It  is  singular,  that  we  do  not  find  in  the  old  authorities  any  decisions 
relative  to  notices  to  quit,  although  the  practice  of  giving  them  has  been 
so  long  established  ;  but,  during  the  hist  fifty  years,  they  have  become 
objects  of  considerable  attention  to  our  courts,  and  theie  is 
now  no  diffi-*culty  in  reducing  their  requisites  to  a  clear  and  [*105] 
satisfactory  system. 

In  considei'ing  the  uses  and  requisites  of  the  notice  to  quit, 
our  first  inquiry  will  be  directed  to  those  particular  ^cases  in     [*1063 
which  implied  tenancies  from  year  to  year  are  created,  al- 
though the  direct  relationship  of  landlord  and  tenant  does  not  exist ; 
we  shall  then  consider  by  whom,  and  to  whom,  the  notice  should  be 
given;  then  proceed  to  the  form  of  the  notice,  and  the  particular  times 
required  in  certain  cases,  for  its  expiration ;  and,  lastly,  point  out  the 
means  by  which  the  notice  may  be  waived. 

No  tenancy  from  year  to  year  exists  between  a  mortgagor  and  his 
mortgagee  ;  but  the  mortgagee  may  maintain  an  ejectment  against  the 

•  (p)  Voit  d.  iUggt^  T.  Bdl,  5  T  R.  471.  Wtaoer,  t  Belchir,  8  Eut.  449, 461.  Doe, 
CUtyUm  T   Blakty,  8  T.  R.  8.    Thundtr,  d.       d.  Wamtr,  t.  Broumt,  8  East.  186. 

the  passing  of  67  G.  3.  c.  99.,  wa&  held  to  be  a  valid  cooveyance,  and  to 
pass  tbo  legal  estate  to  the  trustee. 

The  rector  succeeded  to  the  rectory,  upon  the  death  of  the  former  in* 
cambent,  in  il/irt7,  1816.  A,  and  ^.  were  then  Id  the  possession  of  the 
glebe  lands,  having  lieen  tenants  of  the  former  incumbent,  and  tbey  con- 
tinued in  possession  until  after  December,  1816,  when  the  reator  convey- 
ed them  to  the  trustee  for-securing  the  annuity  :  Held,  that  the  latter  could 
not  maintain  an  ejectment  against  A.  and  B.  without  giving  them  a  notice 
to  quit  Dot  dem.  Cafes  Sf  AL  vs.  Samerville^  6  Bamew.  8p  Cress.  Rep.  126. 

[4]  A  lessee  who  has  taken  possession  of  more  land  than  he  was  enti* 
tied  to  by  his  lease,  and  rent  has  been  paid  and  received  for  the  entire 
premises  in  his  possession,  becomes  tenant  from  year  to  year,  and  the  les- 
sor cannot  bring  Rjectment  for  the  land  not  included  in  the  lease,  without 
shewing  a  notice  to  quit  Jackson  ex  dem.  Livingston  if  AL  vs.  Wilsey 
^  ALf  9  Johns,  Rep.  267. 

B.  entered  into  possession  under  an  agreement  for  a  conveyance  when 
the  whole  of  the  purchase  money  should  be  paid,  and  in  the  mean  lime  to 
pay  an  annual  rent  of  twenty-five  bushels  of  wheat ;  B.  having  paid  rent 
fbr  one  year  at  least,  becomes  a  tenant,  and  is  entitled  to  notice  to  quit. 
Jackson  ex  dem.  Livingston  vs.  Niven^  10  Johns,  Rep.  335. 
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mottg^gOT,  after  the  forfeiture  of  the  mortgage^  without  any  previoua 
notice  to  quit  the  premisea  ;(9)[1]  and  the  principle  of  thia  aeema  to  be, 
not  that  the  mortgagor  ia  tenant  at  wifi  to  the  mortgagee  after  the  forfei-* 
ture  ;  but  that  he  is  then  acting  as  a  kind  of  trustee  to  the  mortgagee^ 
subject  to  have  his  authority  concluded  at  the  mortgagee's  pleasure. (r) 

The  under  leasees  of  the  mortgagor  are  also  liable  to  be  ejected  with- 
out any  notice,  prorided  they  have  been  let  into  possession  by  the  mort- 
em) Bireh  t.  IHghl,  1 T.  R.  STB.  88.  (r.)  Mo$»  y.  GaUnM%  Ooqg.  299. 83. 

[1]  A  mortgagor  is  entitled  to  notice  to  qait  (of  six  months)  previous 
to  briagiDg  an  actioa  of  Ejectment  by  the  mortgagee*  Jackson  ex  d€m. 
Benton  ts.  Laughhead^  t  Johns.  Rep,  75.  (Same  Point,)  Jackson  ex  dem» 
Carr  vs.  Green^  4  Johns.  Rep.  186. 

Bat  a  parchaser  from  the  mortgagee  is  not  entitled  to  notice^  for  the 
relationship  of  landlord  and  tenant  does  not  exist  between  him  and  the 
mortgagee.  Jackson  ex  dem.  Simmons  vs.  Chase^  2  Johns.  Rtp,  84.  (Same 
Point,)  Jackson  ex  dem.  Ferris  vs.  Fuller y  4  Johns.  Rep.  215. 

Where  a  mortgage  contains  a  Power  of  Sale,  on  default  of  payment,  and 
the  mortgagee  proceeds  under  the  power,  and  gives  public  notice  of  the 
sale  of  the  mortgaged  premises  for  six  successive  months,  pursuant  to  the 
Statute,  this,  in  an  Ejectment  afterwards  brought  against  the  morlgpigor, 
wdl  be  deemed  equivalent  to  six  months  notice  to  quit,  previous  to  the 
-commencement  of  the  suit.  Jackson  ex  dem.  Bennett  vs.  Lamson^  17  Johns. 
Rep.  300. 

Though  a  mortgagor  in  possession,  is  entitled  to  a  notice  to  quit,  before 
an  action  brought ;  yet  if  he  sells  the  premises  absolutely,  the  purchaser 
is  not  entitled  to  notice  to  quit.  Jackson  ex  dem.  Barclay  ^  At.  VT.  Hop^ 
kins,  13  Johns.  Rep.  487. 

Ofiering  to  show  that  a  mortgage  had  been  paid  ofif  and  satisfied,  is  not 
a  waiver  of  notice  to  quit.     Ibid. 

An  Assignment  of  the  mortgage  by  the  mortgagee  does  not  destroy  the 
privity  of  the  estate,  or  change  the  condition  of  the  mortgagor's  tenancy. — 
ibid. 

A  deky  of  more  than  four  years  to  bring  Ejectment,  aAer  notice  to  qnit 
by  a  mortgagee  to  a  mortgagor,  is  not  a  waiver  of  the  notice.  Jackson 
ex  dem.  Beach  vs.  Stafford,  2  Cowen*s  Rep.  547. 

The  notice  to  qnit  by  a  mortgagee  to  a  mortgagor,  need  not  direct  the 
mortgagor  to  quit  on  a  day  in  the  year  correspondrag  with  the  date  of  the 
mortgage.     Rid. 

The  mortgagor,  in  order  to  warrant  Ejectment  against  him,  is  not  enti- 
tled to  notice  to  quit,  after  foreclosure.  At  any  rate,  the  advertisement  of 
sale  operates  as  a  sufficient  notice  to  quit.  Jackson  ex  dem.  Walsh  vs. 
Colden,  4  Cowen's  Rep  266. 

One  who  holds  of  a  mortgagor  under  a  parol  contract  to  purchase,  is  not 
entitled  to  a  notice  to  quit  Jackson  ex  dem.  Roosevelt  ir  Al  v^.  Stack' 
house,  1  Cowen's  Rep.  12?. 
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gagor,  subdequent  to  the  mortgage,  and  without  the  privity  of  the  mort- 
gagee, whether  thej  hold  as  tenants  from  year  to  year,  or  by  leases  exe- 
cuted after  the  date  of  the  mortgage.  But  if  a  lease  be  granted  by  a 
mortgagor  wkh  the  concurrence  of  the  mortgagee,  or  if  a  mortgagee^ 
with  knowledge  that  the  mortgagor  has  granted  a  lease,  encourage  the 
tenant  to  lay  out  money  upon  the  premises^  it  may  admit  of  doubt, 
whether  by  such  conduct  the  mortgagee  has  not  confirmed  the  lease,  or 
so  far  at  least  acknowledged  the  lessee  as  his  tenant,  as  to  rendet 
a  notice  to  quit  necessary  before  he  can  maintain  eject- 
"^ment  against  him.(«)  With  respect  to  tenancies  created  pri-  PIOT] 
or  to  the  mortgage,  the  situation  of  the  mortgagee  is  of  course 
the  same  as  tliat  of  the  mortgagor  before  the  mortgage  was  made.(i?) 

The  assignees  of  the  mortgagee  have  also  the  like  privileges  with 
regard  to  under-tenants ;  and  ihe  ri^t  of  an  assignee  to  maintain  eject- 
ment without  a  notice  to  quit,  will  not  be  taken  away  by  a  tenancy  crea- 
ted prior  to  the  assignment,  provided  such  tenancy  commenced  stibse* 
quently  to  the  date  of  the  mortgage,  and  continued  ubacknowledged  by 
the  mortgagee,  (u) 

When  a  party  has  obtained  possession  of  premises  belonging  to  an^ 
other,  and  the  owner  does  any  act  from  which  a  jury  may  infer  that  he 
intends  to  acknowledge  him  as  his  tenant,  a  tenancy  from  year  to  year 
is  created  by  such  act,  and  the  party  will  be  entitled  to  a  regular  notice 
to  quit  before  he  can  be  ejected.  [1]     Thus,  if  a  landlord  suffer  his  te^ 

i$}l)o»^d.Sh^ppard.r.JiiUt^tTamtTS.       Birthr  HV^U,  1 T. B. 878.    i)0€,d.8kqf^ 
(f)  PTtfrne,  d.  KuA,  t.  HaU^Doag  21.       jMni^r.  ^/cn, 8 TtODt 78. 
21ktciurer,  d.  fTamcr,  t.  Jfo/dber,  8  Eut,  449.  («)  Thmdtr,  d.  Wktmtr^  t.  JM«ft€r»   i 

£Mt  449. 

■    -,  ■  I  ■  _    _  -  —      ■    — ^ 

[1]  If  the  lessor  allows  the  tenant  to  remain  in  possession  seventeen 
years  after  the  expiration  of  the  lease,  he  cannot  recover  in  Ejectment 
without  notice  to  quit.    Bedford  vs.  Af'Etterron,  2  ^trg  i^RBip.  4^. 

The  owner  of  the  fee  granted  to  A.  his  partners,  fellow  adventurers, 
&c  free,  liberty  to  dig  for  tin  and  all  other  metals,  through  certain  lands 
thereifl  described,  and  to  raise,  make  merchantable,  and  dispose  of  th6 
same  to  their  own  use ;  and  to  make  adits,  d&c.  neccessary  for  the  exer- 
cise of  that  liberty,  together  with  the  use  of  all  waters  and  water  courses, 
excepting  to  the  grantor  liberty  for  driving  any  new  adit  within  the  lands 
thereby  gramted,  and  to  convey  any  water  course  over  the  premises  gt^nt" 
ed,  Ekbeiukum  for  twenty-one  years ;  covenant  by  the  grantee  to  pay  oM 
eidbth  share  of  all  ore  to  the  grantor,  and  all  rates,  taxes,  &c.  aQii  to  work 
oiectually  the  mines  during  the  term,  and  then,  in  failure  of  the  perform* 
ance  of  any  of  the  covenants,  a  right  of  re-entry  was  reserved  to  the  grtnt* 
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Alknt  to  Continue  in  possession  after  the  expiration  of  bislease^  and  re- 
ceive rent  from  him  accruing,  subsequently  to  the  period  of  %uch  expi* 
ration,  he  becomes  thereby  his  tenant  from  year  to  year,  upon  the  con- 
ditions of  the  original  lease.  So,  also,  if  a  tenant  for  life  make  a  lease 
void  against  the  remainder-man,  and  the  lessee  enter,  and  then  the  ten- 
ant for  life  die,  if  the  remainder-man  receive  rent  from  such  leasee,  ac« 
cruing  subsequently  to  the  death  of  the  tenant  for  life,  such  receipt  of 

rent,  although  it  will  not  amount  to  a  confirmation  of  the  lease, 
[*108]     will  be  sufficient  (if  the  rent  *be  adequate  to  the  value  of  the 

premises)(v)  to  establish  a.  tenancy  from  year  to  year,  upon 
the  terms  of  it,  between  the  remainder-man  and  the  lessee :  and  it  will 
be  no  answer  for  the  remainder-man,  that  he  was  ignorant  of  his  title 
when  he  received  the  rent ;  for  it  is  more  reasonable  that  the  remain-  * 
der-man,  who  ought  to  have  looked  into  his  title,  should  be  bound  by  his 
own  act,  than  that  the  lessee  should  be  pi*ejudiced  by  {lis  ignorance,  (to) 
In  like  manner,  when  a  party  is  let  into  possession,  under  a  lease  void 
by  the  statute  of  fraud8,(x)[l]  payment  and  receipt  of  rent  will  not  es- 
tablish the  lease,  but  it  will  create  a  tenancy  from  year  to  year,  regulated 
by  its  covenants  and  conditions,  (y)  The  same  principle  also  holds,  if 
the  party  come  into  possession  under  an  agreement  or  lea^e,  invalid 
from  any  other  circunidtance  :  as  where  the  party  held  under  .an  agree- 
ment that  the  lessee  should  pay  a  certain  rent,  and  that  the  lessor  should 
not  turn  out  the  lessee  so  long  as  the  rent  was  duly  paid  quarterly,  and 
the  leasee  did  not  expose  to  sale,  or  sell  any  article  that  might  be  inju- 
rious to  the  lessor  in  his  business,  which  agreement  was  invalid,  inas- 
much as  it  would  (if  the  tenant  complied  with  the  terms  thereof)  ope* 

<v)  Doi^  d.  Aime,  t.  JVuTmiix,  10  Eut,  97.    Doe,  d.  Martin,  t.  WaiU,  7  T.  R.  88^ 

US.    Dms,  d.  Bnm*t  r.  Aneitfw ,  10  Eist,  '       (x)  29  Car.  2.  e.  3. 

7KL  (y)  Dot,  d.  Rigge,  t.  Bdl,  5  T.  B.  471. 

(10)  Bat,  d.  Jordan,  r.  Ward,  1  H.  Black.  Clayton  r.  Blakey,  8  T.  B.  8. 

or  :  Held^  that  this  deed  did  not  amount  to  a  lease»  but  contained  a  mere 
license  to  dig  and  search  for  minerals,  and  that  the  grantee  could  not  main« 
tain  an  Ejectment  for  mines  lying  within  the  limits  of  the  set,  bu^nQt  con- 
nected with  the  workiDgs  of  the  grantee.  Doe  ex  dem.  Hanley  vs.  Wood.  2 
Bamtw.  ^Ald.  Rep,  724. 

[1]  Though  a  parol  demise  for  seven  years  be  void  by  the  Statnte  of 
Frauds,  yet  it  enures  as  a  tenancy  from  year  to  year,  if  the  tenant  enter  and 
hold  undbr  it ;  and  it  will  regulate  the  terms  of  the  tenancy  in  other  res- 
pects ;  as  the  rent,  the  time  of  year  when  the  tenant  must  qnit,  &c.— 
^huyler  vs.  LeggeU,  2  Cowen^s  Rep,  660. 
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rate  as  an  estate  for  life,  which  can  only  be  created  by  deed  as  a  feoff^^ 
nient  or  conveyance  to  U!<es,  yet  the  lessee  having  been  let  into  posses* 
sion,  and  rent  having  been  paid  and  received,  a  tenancy  from  year  to 
year  .was  created  thereby.  (5:) 

The  same  rule  prevails  when  a  parly  is  let  into  possession 
under  a  valid  agreement  for  a  future  lease.  As  no  interest  *in  [  *109  \ 
the  land  passes  under  such  an  agreement,  no  tenancy  is  cre- 
ated thereby  ;  but  the  parly^  being  let  into  possession,  and  rent  being 
paid  and  received,  he  becomes,  as  in  the  cases  already  mentioned,  a 
tenant  ixpA  year  to  year.  [1  ] 

It  is  frequently  difficult  to  determine,  from  the  words  of  an  instrument^ 
whether  it  will  operate  as  a  lease,  or  only  as  an  agreement  for  one ;  and 
it  may  be  therefore  useful,  although  the  subject  does  not  strictly  ftB 
within  the  limits  of  this  treatise,  shortly  to  consider  the  points  which 
have  arisen  in  cases  of  this  description. 

Formerly,  when  an  agreement  contained  words  of  present  demise, 
it  was  held  to  amount  to  an  absolute  lease,  although  covenants  were 
added,  prospective  of  some  further  act  to  be  done,  such  covenants  be- 
ing construed  to  be  merely  in  further  assurance.  As  where,  before  the 
statute  of  frauds,  a  party  said,  ^'  you  shall  have  a  lease  of  my  lands  in  D. 
for  twenty-one  years,  paying  therefor  10s.  per  anntan  ;  make  a  lease  in 
writing,  and  I  will  seal  it  :^'  this  was  held  a  good  lease  by  parol,  and  the 
making  of  it  in  writing  was  but  a  further  assurance.(a)  So,  also,  and 
for  a  similar  reason,  the  words,  doth  Ze(,  in  articles  of  agreement,  have 
been  held  a  present  demise,  although  there  was  a  further  covenant, 
^^  that  a  lease  should  be  made  and  sealed,  according  to  the  e&ct  of  the 
articles,  before  the  feast  of  All  Saints  next  ensuing."(6)  But  a  difierent 
principle  now  prevails.  The  intention  of  the  parties  is  alone  consider- 
ed) Doi,  d.  Warner,  r.  Browne,  8  Eait.  (Jb)  HarringUm  t  PHn,  Cpo.  Elte.  486. 
1«5.  Noj,  ST. 
(a)  Maidon*9  eaie,  Cro.  Eliz.  S8. 


[1]  A  contract  that  a  person  shall  occapy  a  house  and  pot  it  in  repair, 
and  ID  consideration  thereof  should  enjoy  the  property  at  a  certain  rent 
until  the  repairs  were  reimbursed,  makes  such  person  a  tenant  from  year 
to  year,  and  not  liable  to  Ejectment  when  the  contract  is  ended,  without 
notice  to  quit,     Th<mM  vt.  Wright,  9  Berg.  4r  R.  Rep.  87. 
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tdf  asd,  to  use  the  words  of  Lord  Ch.  B.  QUbert,  ^^  if  the  most  proper 
form  of  words  of  leasing  are  made  use  of,  yet  if,  upon  the  whole, 
If'^llO]  there  appears  no  such  intent,  but  that  the  instni-^ment  is  our 
'  ly  preparatory  and  relative  to  a  future  lease  to  be  ma4e,  the 
law  win  rather  do  violence  to  the  words,  than  break  through  the  intent 
of  Ae  parties,  by  construing  a  present  lease,  when  the  intent  was  mani- 
festly otherwise.^(€)  Thus,  where  articles  were  drawn  up  as  follows, 
^  A.  daih  Jkmue  his  close  to  S.,  to  have  it  for  forty  years,''  and  a  rent 
was  reserved  with  a  clause  of  distress,  upon  which  articles  a  memoran- 
dum was  abo  Written  ^  that  the  articles  were  to  be  ordered  by  counsel 
of  both  parties,  according  to  the  due  form  of  law  :'^  it  was  ruled^  that  the 
articles  were  not  a  sufficient  lea8e.(cf)  So  where  the  words  were,  ^  A.doth 
agree  to  let,  and  B.  agrees  to  take,"  for  a  certain  term,  at  a  certain  rent,  all 
bis  estates,  the  said  B.  to  enter  upon  the  premises  immeduUdyj^  and  it  was 
fiirdier  agreed,  that  leases  with  the  usual  covenants  should  be  made  and 
eiecuted  by  a  certain  date ;  the-  stipulation  that  leases  should  be  sp 
drawn,  was  held  to  show  plainly  that  it  was  not  the  intention  of  (he  par- 
ties that  such  agreement,  although  containing  words  of  present  demise, 
should  operate  as  a  lease,  but  only  to  give  the  defendant  a  right  to  the 
immediate  possession  tifl  a  lease  could  be  drawn.(e)  So,  also,  where, 
upon  an  agreement  stamp,  A.  agreed  to  demise  and  let  certain  cq[>y- 
hold  premises,  for  a  certain  term,  at  a  certain  rent,  and  further  vndertook 
to  procurt  a  license  to  let  such  premises,  the  court  hdd,  that  the  instru-* 
ment  was  an  executoryajjeement  only,  for  two  reasons ;  first,  because, 
if  it  wore-hddlo  be  a  lease,  a  forfeiture  wootd-be  incurred,  which  would 
contrary  to  the  intent  of  the  parties,  who  liad  cautiously  guarded 
against  it,  by  the  insertion  of  a  covenant,  that  a  license  to 
I  *lll  }  lease  should  be  procured  from  the  lord  ;  and,  se-^condly,  be- 
cause the  stamp  was  conformable  to  the  nature  of  an^agree-^ 
ment  for  a  lease,  and  not  adapted  to  lin  absolute  lease.(/)  So,  also, 
where  the  words  were,  "  that  the  said  mills  he  shall  hold  and  enjoy,  ani 
I  engage  to  give  a  lease  in,  for  a  certain  term,"  &c.  it  was  ruled,  that 
the  words,  ^  shaU  hold  and  enjoy,"  would  have  operated  as  words  of 
present  demise,  if  they  bad  not  been  controlled  by  those  which  foUow- 
^3L{g),    So,  al^o^  where  the  words  were,  ^'  agreed  this  day  to  let  my 

M  BM.  Ak.  th.  LeatM,  ISi-iteler,  d.  (/>  Doe,  d,  Cfort,  t.  Cforc,  2T.  R  .  78» 

.^Mkatta  w.  BrowM,  S  Blmck.  978—4.  (g)  Hoe,  d.  Jbeftt on  ,  t.  A^bwrnfTj  6  T.  !;• 

(tf>  Stwrgiom,  V.  Pamier,  Noy,  128.  168. 

CO  GpPiHa^^.  Eitwidh^T.  IToy.  1 T.  B. 
1» 
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house  to  B.,''  for  a  certain  term,  ^^  a  clause  to  be;  added  in  the  leaee^^to 
pve  my  eon  a  power/'  &c.  it  was  considered  to  be  manifest,  from  the 
latter  words,  that  a  future  instrument  of  demise  was  contempIated.(&) 
And,  in  a  late  case,  where,  in  an  instrument  which  contained  words  of 
present  demise,  there  was  no  direct  reference  to  any  future  lease,  but  it 
appeared,  upon  taking  the  whole  instrument  together,  that  a  future  lease 
was  intended,  the  same  rule  of  construction  prevailed.  In  this  latter 
case  the  agreement  was,  ^*  A.  agrees  to  let  to  B.  all  his  farm,  &c.  (ex- 
cept three  pieces  of  land, )  to  hold  for  twenty-one  years,  determinable  at  the 
end  of  the  first  fourteen,  at  the  yearly  rent  of  261.  payable,  &c.  and  at 
and  under  aU  other  usual  and  customary  covenants  and  agreements,  aa 
between  landlord  and  tenant  where  the  premises  are  situate : — A.  to  al- 
low a  proportionate  part  of  the  rent,  for  the  three  pieces  of  land  above 
excepted ;''  and  the  court  held,  that  it  amounted  only  to  an  agreement 
for  a  lease  for  the  following  reasons :  because,  •'  at  the  yearly  rent,  &c'*' 
and,  '^  at  and  under  all  usual  covenants,  &c.''  is  not  the  lan- 
guage in  which  a  lawyer  would  introduce  into  a  lease  ^'the  [*113} 
technical  covenant  for  further  assurance,  but  contemplates  the 
entire  making  of  an  original  lease  :  and  because  no  landlord 
or  tenant  of  common  sense  would  enter  on  a  term  for  twenty-one  years  . 
without  ascertaining  what  were  the  terms  on  the  one  side  and  the  other,, 
by  which  they  were  to  be  bound  for  that  period,  and  what  was  to  b& 
the  rent  apportioned  for  the  excepted  premises.(t)  But  where  an  in<i^ 
strument,  upon  an  agreement  stamp,  was  as  follows,  ^^  A.  agrees  to  let,, 
and  B.  agrees  to  take,  all  that  land,  &c.  for  the  term  of  sixty-one  yeara 
from  Lady-day  next,  at  the  jewAf  rent  of  120{. ;  and  for  and  inconsid-. 
eration  of  a  lease  to  be  granted  by  the  said  A.  for  the  said  term  of  years,, 
the  said  B.  agrees  to  expend  2,0007.  in  building,  within  (bur  years,  five 
houses  of  a  third  class  of  building;  and  the  said  A.  agrees  to  grant  i^ 
lease  or  leases  of  the  said  land,  as  soon  as  the  said  houses  are  covered 
in,  and  the  said  B.  agrees  to  take  such  lease  or  leases,  and  execute  a 
counterpart,  or  counterparts  tliereof : — this  agreement  to  be  conriderei 
binding,  till  one  fyUy  prepared  can  be  produced  ;"  the  court  held  the 
aame  to  be  a  lease,  considering  it  to  be  the  intention  of  the  parties,  that 
the  tenant,  who  was  to  expend  so  much  capital  upon  the  premises 
widmi  the  first  four  years  of  the  term,  should  have  a  present  legal  inter- 
Mt  in  the  t^m,  which  was  to  be  binding  upon  both  parties ;  although, 

CXO  Doe,  d.  Biwi^a^  T.  Anitt,6  fiist,  («')  Mtrgm,  d.  Dawding,  r.  Smult,  8 

Sn.  *  Tamit.  S6. 


Digiti 


zed  by  Google 


115  OP   THE   ACTION    OF   EJECTMENT  [cHAP,    V. 

when  a  certain  progress  was  made  in  the  buildings,  a  more  fcmnal  lease 
or  leases,  in  which,  perhaps,  the  premises  might  be  more  particularly 
described,  for  the  conrenience  of  underletting  or  as^signing,  might  be 
executed.(  j)  So,  also,  where  the  instrument  was,  ^  A.  agrees  to  let, 
and  also,  upon  demand,  to  execute,  to  6.  a  lease  of  certain 
lands,  and  B.  agrees  to  take,  and  *upon  demand,  to  execute  [^113] 
a  counterpart  of  a  lease  of  the  said  lands  for  a  certain  term,  at 
a  certain  rent ;  the  lease  to  contain  the  usual  covenants,  and  the  agree* 
ment  to  bind  until  the  said  lease  be  made  and  executed,''  &c.  it  was 
held  to  be  a  present  demise  ;  and  that  the  agreement  for  a  future  lease, 
with  further  covenants,  was  for  the  better  security  of  the  partie8.(fc) 

£  *1 14  ]  *But  to  return  to  the  subject  of  implied  tenancies  from  year 
to  year.  In  all  the  cases  already  mentioned,  the  mode  of  ac- 
knowledging the  tenancy  was  by  the  payment  and  receipt  of  rent,  which^ 
indeed,  is  the  common  evidence  in  cases  of  this  nature.  But  the  inten- 
tion to  create  such  a  tenancy  may  be  inferred  from  other  circumstances. 
Thus,  where  lands  descended  to  an  infant,  with  respect  to  whom 
the  tenant  in  possession  was  a  trespasser,  and  an  ejectment  was  brought 
on  the  demise  of  the  infant,  and  compromised  by  his  attorney  upon  cer- 
tain terms,  one  of  which  was,  that  the  tenant  should  attorn  to  the  infant, 
5t  was  ruled  by  Lord  Kenyon,  C.  J.  at  Awi  Prius^  upon  a  second  eject- 
ment being  brought  by  the  infant,  when  he  attained  his  full  age,  that  al- 
though the  infant  was  no  party  to  the  agreement,  nor  had  confirmed  it, 
nor  received  rent  since  he  came  of  age,  yet  that  such  agreement  having 
been  entered  into,  without  fraud  or  collusion,  after  an  ejectment  brought 
at  his  suit,  had,  by  his  acquiescence  therein,  established  the  defendant's 
title  as  against  himself,  and  created  a  new  tenancy,  which  could  only  be 
determined  by  a  notice  to  quit.  (I)  So,  also,  where  a  feme  covert  lived 
many  years  separated  from  her  husband,  and  during  that  time  received 
to  her  separate  use  the  rents  of  certain  lands,  which  came  to  her  by  de- 
vise after  separation,  it  was  presumed,  that  bhe  received  the  rents  by  her 
husband's  authority,  and  held,  that  a  notice  to  quit  must  be  given  by 
him  before  he  could  maintain  ejectment. (m) 

But  it  is  necessary  that  some  act  of  acknowledgment  should 

[  *1 15  ]   take  place  ;  a  mere  permission  by  the  owner  to  oc-*cupy  the 

premises  will  not  be  suflScient,  under  any  circumstances,  to 

0)  Poole  T.  BenUey,  12  Ewt,  168.  (/)  Dot^^d.  MUlir,  v.  Ifbden,  2  Eip.  62S.    . 

(t)  Doe,  d.  f^alker.  t.  arove$,  15  East.  (m)  Doe,  d.  Leice»ter,  v.  Biggt,  1  Tamit. 

244,  9S7. 
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create  a  tenancy  requiring  a  notice  toquit,[l]  although,  in  someinstan^ 
ces,  as  we  have  already  remarked,  it  may  create  a  tenancy  at  will.(n) 

*Thus  where  the  party  waa  let  into  possession,  under  an  [  *116  ] 
agreement  for  the  purchase  of  the  land,  and  had  possession 
formally  given  to  him,  and  paid  part  of  the  purchase  money,  the  court 
held,  that  the  premises  might  be  recovered  in  ejectment,  upon  a  demand 
of  possession^  without  any  notice  to  quit.(o)[l]  And  where  the  ven- 
dor of  a  term,  after  payiuent  of  part  of  the  purchsse  money,  let  the  pur- 
chaser into  possession  upon  an  agreement,  that  he  (the  purchaser) 
should  have  possession  of  the  premises  until  a  given  day,  paying  the  re* 
served  rent  in  the  meanwhile,  and  that  if  he  should  not  pay  the  residue 
of  the  purchase  money  on  that  day,  he  should  forfeit  the  instalments  al- 
ready paid,  and  not  be  entitled  to  an  assignment  of  the  lease ;  it  was 
held,  that  the  vendor  might  maintain  ejectment  without  notice  to  quit, 
or  even  demand  of  possession,  the  purchaser  having  failed  to  complete 
the  purchase  at  the  appointed  day.(p)  So,  also,  where  the 
party  took  possession  ^under  an  agreement  that  the  owner  [  *117  ] 
wotddy  by  indenture,  demise,  &d.  this  was  holden  to  be  a  mere 
permissive  occupation,  until  the  execution  of  the  indenture. (9)  And 
where  a  man,  having  obtained  possession  of  a  House  without  the  land* 
lord^s  privity,  aflerward:^  entered  into  a  negotiation  with  him  for  a  lease, 
which  failed,  the  same  rule  of  construction  prevailed. (r)  In  like  man- 
ner, where  a  tenant  whose  lease  had  expired  continued  in  possession, 
pending  a  treaty  for  a  further  lease,  no  tenancy  from  year  to  year  was 

(n)  JnU,  103,  101.  {q)  Hkgau  t.  Johmon,  2  Taunt  148. 

(o)  Ais*l,d.  Lewi$,   r.  Beard,  13  Eut,  (r)  Doe,  d.  Knight,  t.  Qinf /cy,  2  Campb. 

210.  505. 
(p)  Doty  d*  LetMon,  ▼.  Sayer,  3  Campb.  8. 

[1]  Notice  to  quit  is  not  necessary  where  there  is  do  tenancy  in  fact,  and 
especially  where  the  defendant  disclaims  to  hold  as  tenant.  Jackson  ex 
dtm.  HaverUj  Sf  Ux,  vs.  French^  3  Wend,  Rep,  337. 

[1]  80  where  the  party  being  already  in  the  occupation  of  the  land,  en- 
ters into  a  contract  for  the  purchase  of  it,  pays  part  oi  the  pnrcbase  mo- 
ney, but  fails  to  fulfil  his  contract,  he  is  not  entitled  to  notice  to  quit,  be- 
fore Ejectment  brought.     Whiteside  Sf  Al  vs.   Jackson,  1  Wend.  .Rep.  418. 

Where  the  Vendee  enters  into  possession  under  a  contract  of  purchase 
with  the  consent  of  the  Vendor,  an  Ejectment  may  be  maintained  by  the 
Vendor  against  the  Vendee  without  a  previous  notice  to  quit.  Jackson  ex 
dem.  Church  vs.  Millerj  7  Cowen^s  Rep.  747.  Smith  vs.  Stetoart,  6  Johns. 
Rep,  46,  49. 
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created  by  such  possessioo  and  negotiation,  although  it  was  bdd,  that 
the  landlord  had  so  far  thereby  acknowledged  the  defendant  as  bis  ten* 
anty  as  to  preclude  him  from  recovering  in  ejectment,  upon  a  demise 
anterior  to  the  termination  of  tbe  treaty.  («)  When,  also,  a  party  is  ad- 
mitted into  possession  under  an  invalid  lease  or  af^eement,  no  notice  to 
quit  is  necessary,  until  the  landlord  has  acknowledged  tbe  tenancy,  al« 
though,  in  these  cases,  also,  the  party  becomes  tenant  at  wiU  to  tbe  land^ 
lord,  and  cannot  be  ejected  until  the  landlord  has  demanded  possession^ 
or  in  some  odier  manner  determined  the  will.(f) 

As,  however,  the  implied  tenancies  from  year  to  year  here  treated  o( 
depend  wholly  upon  tbe  presumption  that  it  was  the  intention  of  the 
parties  to  create  them,  evidence  may  always  be  received  to  rebut  such 
presumption,  and  shew  their  real  meaning.  Thus,  where  a  remainder- 
man, on  the  death  of  the  tenant  for  life,  gave  notice  to  tbe  tenant  in  pos* 

session  under  a  lease,  granted  by  the  tenant  for  life,  but  void 
|[  *^118  ]  against  the  remainder-man,  to  quit  at  the  end  of  *six  months, 

and  subsequently  to  the  giving,  of  the  notice,  but  before  its  ex* 
piratlon,  received  a  quarterns  rent,  accruing  after  the  death  of  the  tenant 
for  life,  it  was  ruled  by  BlacksUmCj  J.,  that  the  previous  notice  to  quit  re* 
butted  the  presumption  of  a  tenancy  from  year  to  year,  raised  by  the 
acceptance  of  the  rent.(t«)  So,  also,  wliere  the  rent  is  not  paid  and 
received,  as  between  landlord  and  tenant,  but  upon  some  other  consid- 
eration, no  tenancy  from  year  to  year  will  be  created,  nor  will  a  notice  to 
quit  be  necessary.  The  payment  of  a  customary  rent  for  copyhold  premi- 
ses has  been  held  to  be  a  payment  of  this  nature;  and,  if  the  tenant 
hold  such  premises  by  a  title  or  tenure,  which  is  not  supported  by  the 
custom  of  the  manor,  the  receipt  of  the  quit-rent  from  him  by  the  lord 
will  not  create  a  tenancy  from  year  to  year.(»} 

Upon  the  same  principle,  where  a  tenant  in  tail  received  an  ancient 
rent,  which  was  but  trifling  when  compared  with  the  real  value  of  the 
premises,  and  which  had  been  reserved  under  a  void  lease  granted  by 
the  tenant  for  life  under  a  power,  upon  a  special  case  reserved  for  the 

(O  Dm  d.  BbUinggworth,  r.  SUmM,  2      .451     Doe,  d.  fVanur,  t.  Btowm,  8  EmI, 
Stp.716.  ,  165. 

(I)  ChodtitU^d,  Orbtri,  v.  QaUompj,  4  («)  a^u,  d.  MurgtOoydr ,  cited 

T.  II*  SSa  Clayiim,  r.  BtaJUy.S  T-  R.  9.  in  Bigkt,  d.  FawUr,  i.  Darby,  1  T.  R.  16U 
3taHbr>d.irMMr,T.  Mdkcr,  8  Eut,  440^         (o)  Bigki  d.  Dtanrf  fVdl$.  v.  BwitUt 

8  East,  260 
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opinion  of  the  Court  of  King's  Bench,  they  intimated  that  a  jury  should 
be  strongly  advised  not  to  imply  a  tenancy  from  year  to  year  from  such     ^ 
'  payment  and  receipt,  (w)  although,  in  a  subsequent  case  upon  the  same     \ 
title,  they  were  of  opinion,  that  it  amounted  to  an  acknowledgment  of  a      / 
tenancy  at  will.(a;) 

If  the  tenant  set  bis  landlord  at  defiance,  and  do  any  act  dis- 
claiming to  hold  of  him  as  tenant  ;[1]  as,  for  instance,  if  he ''^'at-  £^119} 
torn  to  some  other  person,  no  notice  to  quit  will  be  necessa- 
ry;  for,  in  such  case,  the  landlord  may  treat  him  as  a  trespa8ser.(y)  It 
has,  however,  been  held,  that  a  refusal  to  pay  rent  to  a  devisee  under  a 
contested  will,  accompanied  with  a  declaration,  that  he  (the  tenant)  was 
ready  to  p%y  the  rent  to  any  person  who  was  entitled  to  receive  it,  was 
not  a  disavowal  sufficent  to  dispense  with  the  necessity  of  a  regular 
notice.(2:)[l] 

When  a  tenant  from  year  to  year  dies,  his  interest  in  the  land  vests  in 
his  .personal  r^resentative,  who  will  continue  to  hold  the  premises  up^^ 
on  the  same  terms  as  the  original  tenant,  and  be  entitled  to  the  same  no- 
tice to  quit,  (a)  If,  however,  by  the  terms  of  the  agreement,  no  interest 
vests  in  the  rc^presentative,  no  notice  to  quit  can  be  necessary.  Thus^ 
where  A.  agreed  to  demise  a  house  to  £.,  during  tbe  joint  lives  oiA. 
and  £.,  and  B.  entered  in  pursuance  of  the  agreement,  and,  before  any 
lease  was  executed,  died,  after  wiiich  B?z  executor  took  possession  of 

(to)  Roe,  d.  Anme,  r.  PtHmmx^  10  East,  (y)  B.  N.  P.  96. 

ISa  («)  ^Doc.  d.  IFti/ian«,T.  Pot^iM/i,  Pcake'c 

(«)  Z>eim,  d.  BHiM,  T.  Raufiint,  10  Eait,  it.  196. 

361.       *  '     ia)  Dae, d.  Shori,r.Parttr,  ST.  IL  IS. 

[1]  A  person  claiming  to  hold  land  in  fee  is  not  entitled  to  notice  to  quit* 
Jackum  ex  dem.  Whitheck  4-  M  vs.  Deyo,  3  Johns,  Rep.  422. 

A  disclaimer  by  the  tenant,  dispenses  with  the  necessity  of  a  notice  to 
quit.    Jackion  ex  dem.  LockseU  if  Al.  va»  Wheeler  6  JohstB.  Bcp.  272, 

[1]  Defendant  who  held  under  a  tenant  for  life,  received  on  the  death  of 
tenant  for  life,  a  letter  from  the  lessor  of  the  plaintiff  claiming  as  heir  and 
demanding  rent.  Defendant  answered,  that  he  held  the  premises  as  tenant 
to  8.}  that  he  bad  never  considered  lessor  of  plaintiff  as  his  landlord;  that  he 
should  be  ready  to  pay  the  rent  to  any  one  who  shobld  be  jproved  tD  be  en* 
titled  to  it,  but  that  without  disputing  the  lessor  of  the  phintiff 's  pedigree, 
be  must  decline  taking  upon  himself  to  decide  utk>n  his  claim,  without 
more  satisfactory  proof  in  a  legal  manner,  Held^  that  this  Was  a  disclaim- 
er  of  lessor  of  plaintiff's  title.  Dve  ex  dtm.  Calvert  vs.  Frowdj  4Bifigh. 
Rep.  557. 
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the  bouse ;  it  was  bdd,  that  ^.  might  maintain  ejectmeDt  against  the  ex- 
ecutor without  notice  to  quit,  because  the  death  of  B.  deteraiined  his 
interest,  and  consequently  no  interest  vested  in  the  executor.  The 
oourt  were  also  of  opinion  that  the  case  would  have  been  the  same  if 
the  lease  had  been  executed.(6) 

[  *120  ]  *In  like  manner  the  situation  of  a  tenant  from  year  to  year 
remains  unaltered,  notwithstanding  the  death  of  the  landlord, 
and  he  will  be  entitled  to  his  regular  notice  to  quit,  whether  the  lands 
descend  to  the  heir  (although  such  heir  be  a  minor,(c) )  or  pass  to  the 
personal  representative,  or  devisee  of  the  deceased. 

We  are  next  to  consider  the  persons  by  whom,  and  to  whom,  the  no- 
lice  to  qiut  is  to  be  giveq.[l] 

The  notice  to  quit  must  be  given  by  the  person  interested  in  tlie  pre- 
mises, or  bis  authorized  agent ;  and  such  agent  must  be  clothed  with 
his  power  to  give  the  notice,  at. the  time  when  the  notice  is  given ;  a 
subsequent  assent  on  the  part  of  the  landlord  being  not  sufScient  to  es- 
tablish by  relation  a  notice,  given  in  the  first  instance  without  his  author- 
ity. And  this  principle  is  founded  in  reason  and  good  sense,  for  as  the 
tenant  is  to  act  upon  the  notice  at  the  time  it  is  given  to  him,  it  ought  to 
be  such  an  one  as  he  may  act  upon  with  security  ;  and  if  an  authority  by 
rdation  were  sufficient,  the  situation  of  the  tenant  must  rem»n  doubtfuK 
until  the  ratification  or  disavowal  of  the  principal,  and  he  would  thereby 
niBtain  a  manifest  in]ustice.(rf) 

When  also  two  or  more  persons  are  interested  in  the  premises,  a  no- 
tice to  quit  ^ven  by  one,  on  behalf  of  himself  and  co-tenants,  wifi  be 

(6.)  XkH,  d.BnK^idd,T.  SmUh,  6  East,  (d)  Right,  d.  FUher,  r.  CutheU,  5  Euti 

0M.  481. 

(e)  MSaddon^  4. Btixr,  t.  WhiU,  2T.  A> 
169. 


[1]  A.  demised  premises  to  JB.  for  one  year  certain  ;  it  was  agreed  that 
after  the  expiration  of  that  year,  the  tenancy  should  expire,  on  three  months 
notice  being  given  by  A»  The  agreement  contaioed  no  claase  of  re-entry. 
B.  entered  and  took  receipts  for  the  rent  from  i4.,  first,  m  his  ovro  name 
alone,  and,  afterwards  in  the  names  of  himself  and  two  others,  who  were 
his  partners.  After  three  years  possesion  he  received  notice  to  quit  from 
Aalooe:  Held,  that  ii,  might  recover  on  his  own  demise  in  an  Action  of 
Ejectment,  the  notice  to  quit  from  A.  alone  being  sufficient  to  determine 
tft0  tenancy.    Doc  ix  dm.  Green  ^  AL  vs.  Baker^  8  TaunU  Rep.  241. 
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valid  only  as  far  as  his  own  share  is  concerned. (e)  unless  be  was  acting 
at  the  time  under  the  authority  of  the  other  parties  mc^ntioned  in  the  no* 
tice.  And  this  rule  holds,  notwithstanding  that  the  par- 
ities are  interested  as  joint  tenants  ;[1]  for  the  rule  oflaw,  that  [  *121  ] 
every  act  of  one  joint  tenant,  which  is  for  the  benefit  of  his  co- 
joint  tenant,  shall  bind  him,  does  not  apply,  inasmuch  as  it  cannot  be 
predicated  that  the  determination  of  a  tenancy  is  for  his  benefit(d)  But 
where  several  parties  are  so  interested,  as  many  of  them  as  give  no- 
tices may  recover  their  respective  share8,(e)  .although  the  others  do  not 
join,  unless,  indeed,  by  the  conditions  of  the  tenancy,  it  is  rendered  ne- 
cessary for  all  the  parties  to  concur  in  the  notice ;  in  which  case  a  no- 
tice given  by  some  of  the  joint  tenants,  without  the  junction  or  author^ 
ity  of  their  companions,  will  be  altogether  invalid. (d) 

The  steward  of  a  corporation  may  give  a  notice  to  quit,  without  a 
power  under  the  coiporation  seal  for  so  doing;  and  if  the  corporation 
afterwards  bring  an  ejectment  upon  such  notice,  it  will  not  be  necessa- 
ry to  give  any  other  evidence  of  his  authority,  than  that  he  is  steward  ^ 
for  the  corporation,  by  bringing  the  ejectment,  shew  that  they  authorize 
and  adopt  the  act  of  their  officer.(/) 

A  receiver  appointed  by  the  Court  of  Chancery,  with  a  power  to  let 
the  lands,  is  an  agent  sufficiently  authorized  to  give  a  notice  to  quit ;  for 
if  he  have  an  authority  to  let,  he  must  be  taken  to  have  a  power  of  de- 
termining the  letting,  as  he  must  determine  for  bow  long  he  willlet.(g) 

Where  a  lease  contained  a  proviso,  that  if  either  of  the  par- 
ties should  be  desirous  to  determine  it,  in  seven  or  four-^'teen     [*1S8] 
years^  it  should  be  lawful  for  either  of  them,  his  exeaUors^  or 

id)  Rig^  d.  FlAer^  r.  CuihiU^B  Eatt,  (/)  Am,cL  Dean  ef  RodkuUr^r- PUrtt^ 

491.  2C«npb-90^ 

'  (c)  Do9, d.  Whaifmmh r.  Chapim^^Tmmt  W  ifflkiMonr.  C^Utff, Boir.  MM.  Do$^ 

120.  d.  Jdanack,  t.  jReod,  12  Ettt,  67»  4iL 

[1]  To  entitle  joint  tenants  to  recover  in  ejectment  against  a  Tenant 
from  year  to  year,  the  notice  to  quit  most  be  signed  by  all  the  joint  tenants 
at  the  time  it  is  served  ;  but  if  the  notice  be  given  by  an  agent,  it  is  saffi- 
oient,  if  his  authority  be  subsequently  recognized ;  and  therefore  where 
such  notice  was  given  by  an  agent  under  a  written  authority,  which  at  the 
time  of  the  service  of  the  notice^liad  been  signed  ontvby  some  of  the  sev- 
eral joint  tenants,  bat  afterwards  was  signed  by  all  the  others:  Ihli,  that 
the  subsequent  recognition  was  sufficient  to  give  validity  to'  the  authorily 
from  the  beginning,  and  that  the  notice  to  quit  was  therefore  sufficient 
Goaddth  ex  aenu  King  vs.  Woodwardy  3  Barrnw.  Sf  Aid.  Bej^»  6S9. 
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aimintitrators^  so  to  do  upon  twelve  months^  notice  to  the  other  of  them, 
his  heirsj  exeeuiorsy  or  administrators^  it  was  conBidered  that  the  words 
executors  or  administrators^  were  put  for  representatives  in  general^  hni 
that  a  notice  might  be  given  by  an  assignee  of  ^either  party,  or  by  the  heir 
or  devisee^  as  well  ashy  the  parties  themselves,  their  executors  or  admin- 
istrators ;  because  otherwise,  in  case  of  an  assignment,  or  derise^  the 
right  of  determining  the  term  would  be  taken  from  the  person  interested 
in  it,  and  given  to  a  mere  stranger,  having  no  interest  therein.(  A)  But, 
where  the  demise  was  for  twenty-one  years,  if  both  parties  should  so  long 
liv^  but  if  either  should  die  before  the  end  of  the  term,  then  the  heirs  and 
csxecutors  Sec.  of  the  parties  so  dyings  might  determine  the  lease  by  giving 
twelve  months'  notice  to  quit,  it  was  holden,  that  this  power  extended 
only  to  the  representatives  of  the  party  dyir^^  and  that  the  lease  could  not 
be  determined  by  a  notice  to  quit  given  by  the  lessor,  after  the  lessee's 
death,  to  his  representative,  (i) 

When  the  relation  of  landlord  and  tenant  subsists,  difficulties  can  sel- 
dom occur  as  to  the  party  upon  whom  the  notice  should  be  served.  The 
service  should  invariably  be  upon  the  tenant  of  the  party  serving  the 
notice,  notwithstanding  a  part,  or  even  the  whole  of  the  premises, 

may  hare  been  under-let  by  him.[l]  And  in  a  case  where  the 
[*1 23]    ^service  was  upon  a  relation  of  the  under-tenant  upon  the  premi- 

ses^  Lord  EUenborougfiy  C.  J.  ruled  the  service  to  be  insuffi- 
cient, although  the  notice  was  addressed  to  the  original  tenant.(  j)  The 
original  tenant  is  also  liable  to  an  ejectment,  at  the  expiration  of  the  no- 
tice, for  the  lands  in  the  possession  of  his  under-tenants,  although  he 
may,  on  his  part,  have  given  proper  notices  to  them,  and  delivered  up 
such  parts  of  the  premises  as  were  under  his  own  controuh(fc) 

Where  a  tenant  from  year  to  year  had  under-let  part  of  the  premi- 
ses, and  then  gave  up  to  his  landlord  the  part  remaining  in  his  own  pos- 
session, not  having  received  from  him  a  notice  to  quit,  or  surrendering 

<&)  Ro€,  cU  Baajfard,  r.^ayli^,  12  Euf.  (j)  Doe,  d.  MiUMl,  r.  Levi,  M.  T-  18U. 

464.  M.  S. 

(0  Legged. Se^a^r.  Smion,  Wmet,43.  (A)  Roew.  Wigg9,2y.  R  880.   Pleatant, 

d.  Hayton,  ▼.  Bfiuon^  14  East,  284. 

[1]  Notice  to  quit,  given  by  the  lessor  to  hiH  immediate  lessee,  who  has 
contioned  to  pay  him  his  annual  rent,  is  sufficient,  though  another  person  is 
in  possession  of  the  premises.  Jackson  ex  dem.  Livingston  ts.  Baker,  ID 
Johns.  Rep.  210. 
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audi  part  in  the  name  of  the  whole,  it  was  held  that  a  notice  to  quit, 
from  the  original  landlord  to  the  sub  lessee,  for  the  part  so  under-let  was 
irregular ;  and  that  the  sub-lessee  could  not  be  ejected  without  a  regular 
notice  from  his  immediate  landlord.  And  it  seems,-  that  if  the  tenant 
had  surrendered  such  part  in  the  name  of  the  whole,  it  would  not  have 
varied  the  case,  because  the  surrender  of  the  Tessee  would  not  destroy 
any  interest,  which  a  stranger  claiming  under  him  had  acquired  in  the 
term  before  such  surrender. 

When  the  premises  are  in  the  possession  of  two,  or  more,  as  joint 
tenants,  or  tenants  in  common,  a  written  notice  to  quit,  addressed  to  all, 
and  served  upon  one  only,  will  be  a  good  notice  ;(I)  so  also  a  parol  no- 
^ven  to  one  co-tenant  only  will  bind  his  fellow.(m) 

*When  a  corporation  aggregate  is  the  tenant,  the  notice     [*124] 
should  be  addreesed  to  the  corporation,  and  served  upon  its 
officers,  and  a  notice  addressed  to  the  officers  will  not  be  sufficient  (n) 

With  respect  to  the  mode  of  serving  the  notice,  it  is  in  all  cases  ad- 
visable, if  possible,  to'  deliver  the  same  to  the  tenant  personally ;  but  if 
personal  service  cannot  be  effected,  the  notice  should  be  left  at  his  usual 
place  of  residence,  whether  the  same  be  situated  upon  the  demised  pre- 
mises, or  elsewhere.(o) 

It  is,  however,  doubtful  from  the  judgment  of  Buller^  J.  in  the  case 
above  cited,  whether  the  delivery  of  a  notice  to  quit  at  the  dwelling 
house  of  the  tenant  will  be  sufficient  service,  provided  the  pers6n  to 
whom  it  is  delivered  should  swear  upon  the  trial,  that  no  intimation  there- 
of had  ever  been  given  to  the  tenant  in  possession.  It  is  much  to  be 
regretted  that  a  point  of  such  general  .importance  to  landlords  and  ten- 
ants should  not  be  more  clearly  settled. 

Next  of  the  form  of  the  notice.(|}) 

When  the  landlord  intends  to  enforce  his  claim  to  double  value,  if  the 
tenant  holds  over,(9)  it  is  necessary  that  the  notice  to  quit  should  be  in 
writing ;  but  for  the  purposes  of  an  ejectment  a  parol  notice  is  suffi- 

(0  Doe,  d.  Lord  Bradford,  t.  JVatkina,  7  (o)  Jone»,  d.  Griffiths^  T.  Martha  4  T.  R. 

EiMt,66I.  464. 

(m)  Doe,  d.  Lord  Macartney,  r.  Cri^i,  6  (p)  Appendix,  Noi,  1,  2,  S. 

Eip.  196.  (9)  4  G.  II.  c. ».  1. 1. 

(n)  Doe,^LordCarlUlt,r,  Woodman,  S 
Ea«t,228. 
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cient,  unless  the  notice  is  required  to  be  in  writing  by  ex* 
[*126]     press  agreement  between  *the  partie8.(r)    It  is,  however,  nev- 

ertheless^  the  general  practice  to  give  written  notices ;  and  it 
is  a  precaution  which  should  always,  when  possible,  be  observed,  as  it 
prevents  mistakes,  and  renders  the  evidence  certain  and  correct  It  is 
customary  also  to  address  the  notice  to  the  tenant  in  possession;  and 
it  is,  perhaps,  most  prudent  to  adhere  to  this  form,  though,  if  proof  can 
be  given  that  the  notice  was  served  personally  upon  him,  it  is  thereby 
rendered  unnecessary.(9)  And  where  a  notice  was  addressed  to  the 
tenant  by  a  wrong  Christian  name,  and  the  tenant  did  not  return  the  no- 
tice, or  object  to  it,  and  there  was  no  tenant  of  the  name  mentioned  in 
the  notice,  it  was  ruled  at  Nisi  Prius  to  be  sufficient.  (() 

A 'subscribing  witness  to  a  notice  to  quit  is  unnecessary;  and  it  is 
prudent  not  have  one,  as  it  may  occasion  difficulties  in  the  proof  of  the 
service,  and  cannot  be  of  the  slightest  advantage  to  the  landlord. 

Care  should  be  taken  that  the  words  of  a  notice  are  clear  and  deci« 
eive,  without  ambiguity,  or  giving  an  alternative  to  the  tenant;  fcH*,  al« 
though  the  courts  will  reluctantly  listen  to  objections  of  this  nature,  yet  if 
the  notice  be  really  ambiguous,  or  optional,  it  will  be  sufficient  to  render 
it  invalid,  as  far  at  least  as  the  action  of  ejectment  is  concerned. 

[^126  ]  The  notice,  however,  will  not  be  invalid,  unless  it  con-^tain 
a  real  and  bona  fide  option,  and  not  merely  an  apjparent  one ;  for 
if  it  appear  clearly,  from  the  words  of  the  notice,  that  the  landlord  had 
no  other  end  in  view,  than  that  of  turning  out  the  tenant,  it  will  be  deem- 
ed  a  notice  sufficient  to  found  an  ejectment  upon,  notwithstanding  an  ap- 
parent alternative.  Thus,  the  words,  "  I  desire  you  to  quit  the  posses-^ 
sion  at  Lady-day  next  of  the  premises,  &c.  in  your  possession,  or  /  skM 
irmst  upon  double  rent,''  have  been  held  to  contain  no  alternative;  because 
the  landlord  did  not  mean  to  offer  a  new  bargain  thereby,  but  only  added 
tlie  latter  words  as  an  emphatical  way  of  enforcing  the  notice,  and  shew- 
ing the  tenant  the  legal  consequences  of  his  holding  oven  It  was  con- 
tended for  the  tenant,  that  this  could  not  be  the  construction  of  the  no- 
tice, because  the  statute  of  4  Geo.  II.  c  28.  does  not  give  double  the 

(r)  l^g,  d.  Seoti»  T.  BmUm,  Willei,  48.  (s)  Doe,  d.  MfOOuwucn,  t.  WfiffiimtM,  4 

Tltwrntni  T.  iZMoIuifo»»l  W.  Uk.  SSa    Dot,       Eap.& 

d.  Ld  MaearUus,  r.  CrUk,  6  Etp.  196.  Am,  (<)  Doe,  r.  I^Ier,  6  Ef p.  70.        ^ 

d.  JDecm  of  Rocketiery  r.  Pierce,  2  Cunpb. 
96. 
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rmUf  but  double  the  eolue,  on  holding  over;  but  Lord  Mm^ddj  C.  J., 
was  of  opinion,  that  the  notice,  notwithstanding  this  variance,  clearly  re- 
ferred to  the  statute.  It  seems,  however^  that  if  the  words  had  been 
^^  or  dse  that  you  agree  to  pay  double  rent,'^  the  notice  would  have  boen 
an  alternative  one.(tf) 

Where  the  notice  was  to  quit  ^  on  the  25th  day  of  March,  or  6th  day  of 
April  next  ensuing,^'(iy)  and  was  delivered  before  new  Michaelmas^day, 
it  was  held  to  be  a  good  notice ;  as  being  intended  to  meet  an  holding 
commencing  either  at  new,  or  old  Lady-day,  and  not  to  give  an  altema- 
tive.(w) 

*[Jpon  the  same  principle,  the  court  will  notinvaUdate  a  [  *lil  ] 
notice,  on  account  ot  an  ambiguity  in  the  wording  of  it,  pro- 
vided the  intention  of  the  notice  be  sufficiently  certain.  Thus,  an  im- 
possible year  has  been  rejected.  The  notice  was  given  at  Michaelmas 
1796,  to  quit  at  Lady-day,  u^AJcA  witt  be  in  1795,  and  was  accompanied, 
at  the  time  of  the  delivery  to  the  tenant,  with  a  declaration,  that  as  he 
would  not  agree  to  the  terms  proposed  for  a  new  lease,  be  must  quit  next 
Lady-day,  and  under  these  circumstances  the  notice  was  considered  to 
be  sufficiently  certain  :(x)  the  court  also  seemed  to  be  of  opinion,  that 
the  notice  would  have  been  good  without  the  accompanying  decbration, 
the  words  ^  whieh  wtH  ie,''  manifestly  referring  to  the  then  next  Lady-day. 
— ^In  like  manner,  where  there  was  a  mis-description  of  the  premises  in 
the  notice,  which  could  lead  to  no  mistake,  the  house  being  described 
therein  as  the  WaUrman^s  Arms,  instead  of  the  Brieklayer^s  Arms,  no 
sign  called  the  Waterman's  Arms  being  in  the  parish,  the  notice  was 
deemed  a  valid  one.  {y) 

When  a  notice  is  given  to  quit  at  Michaelmas,  or  Lady-day  generally, 
it  will  not  be  deemed  an  ambiguous  notice,  but  considered  prima  faciei 
as  expiring  at  new  Michadmas,  or  new  Ladf-day,  open,  however,  to  ex- 
planation, that  M  Michaelmas,  or  dd  Lady-day,  was  intended.  And  if 
it  appear,  that  the  customary  holdings  where  the  lands  lie,  are  from  old 
Michaelmas,  or  Lady-day,  or  even  that  in  point  of  feet,  the  tenant  enter- 

(tt)  Do€  d»  Afflffftwoi,  T.  Jadam^  Dong.  (to)  JDocd.    JUaMkciMon,  r.  Wri^^Umant 

175.  4Eip.  6. 

(«)  In  the  priatad  report*  thif  dateii  stt-  (s)  Dot,  A  Duke  €f  Btdfard,  r^KiifiUlty^ 

tea  to  b*  Om  e%JklA  dey  of  Aj^  wUch,  7T.  R.68. 

froBi  the  TCMonuigia  the  tam^  ouMt  be  <y)  i)oi, d.  Cl0ar» r.  — — *»4  fiip.  18E^. 
eoireet^-Seeako  i>Of  d.  BfUer  r.  JLm,  11 

Eut^ns. 
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ed  at  old  Michaelmas,  or  Lady-day,  although  no  such  custom  exist,  such 
a  notice  will  be  binding  upon  him.  (z) 

[  ^128  ]  "^he  notice  must  include  all  the  premises  held  under  the 
same  demise ;  for  a  landlord  cannot  determine  the  tenancy 
as  to  part  of  the  things  demised,  and  continue  it  as  to  the  residue. 
But  where  the  demise  was  of  land  and  tithes,  and  the  notice  was  to  quit 
possession  of  ^  all  that  messuage,  tenement,  or  dwelling  house,  farm- 
lands^ and  premises,  with  the  appurtenances,  which  you  rent  of  me,^' 
it  was  ruled  at  ^isi  Priua  that  this  notice  was  sufficient  to  include 
the  tithes ;  for  the  tithes  being  held  along  with  the  farm,  the  notice  must 
have  been  understood  by  both  parties  to  apply  to  both.(a) 

Fourthly,  Of  the  time  when  the  notice  should  expire. 

Before,  however,  we  enter  upon  this  snbject,  it  may  be  useful  to  ob* 
serve,  that  certain  demises,  which  have  the  appearance  of  tenanded 
from  year  to  year  only,  are  cohsidered  by  the  courts  as  conveying  to  the 
tenant  an  indefeasible  interest  for  a  certain  time^  though  afterwards  lia- 
ble to  be  determined  by  a  notice  to  quit. 

Thus,  a  demise  ^  not  for  one  year  only,  but  from  year  to  year,"  has 
been  held  to  constitute  a  tenancy  for  two  years  at  least,  and  not  determin- 
able by  a  notice  to  quit  at  the  expiration  of  the  first  year.^6)  The  same 
interpretation  has  also  been  given  to  a  demise  ^^for  a  year,  and  afterwards 
from  year  to  year  ;''(c)  though  where  the  demise  was  "•  for  twelvemonths 
certain,  and  six  months^  notice  afterwards ;"  it  was  held  at  JVms  Prius, 
that  the  tenancy  might  be  determined  at  the  expiration  of  the  first  twelve 
months,  (d) 

[  *1S9  ]  ^Where  the  demise  was  to  hold  for  three,  six,  or  nine  years, 
generally,  without  any  stipulation  as  to  the  manner  in  whichj 
or  the  party  by  whom,  the  tenancy  might  be  determined  at  the  end  of 
the  third,  or  siith  year,  the  tenancy  was  held  to  be  determinable,  at  the 
two  earlier  periods,  at  the  will  of  the  tenant  only,  and  by  a  regular  notice 
to  quit ;  and  that,  as  against  the  landlord,  the  demise  operiated  as  an  in- 
defeasible  one  for  nine  years.(e) 

(z)  Farley,  d   Mayor  qf  Canterbury ,  r.  (6)  Dennd*JaMint  T.  Caiirjfft<  4  Ewt^ 

}rood,lE»f.l9r.noed.Mmd*,  J.  Vinee,       81. 
2Caaipb.a68.  .     (O i^rcA, t.  ITiisMt  1 T. B. 878.  80. ud 

(•)  Dot  d.  MonS^9  T.  Cftiiro^,  8  Ca»pb.       the  casM  tiicv»  «itad. 
71.-  (<0  nompmmtT.  Jdaberty,  2  Ctm^*^' 

(e)  Z>eimT.  ^Stwrrier,8B.ftr.8P8. 
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If  the  produce  of  the  demised  lands  require  two  yedrs  to  come  to 
perfection,  as  if  it  be  liquorice,  madder,  &c.  a  general  holding  will^  it 
86em8,  «nure  as  a  tenancy  from  two  years  to  two  years,  and  can< 
not  be  determined  by  a  notice  to  quit  at  the  end  of  the  first  or  ftird 
year.(/)  And  it  was  observed  by  De  Orey,  C.  J.  in  his  judgment,  that 
it  might  deserve  to  be  considered  whether,  if  required  by  the  nature  of 
the  soil,  or  the  course  of  husbandly,  a  general  holding  will  not  always 
«iure  as  a  tenancy  for  such  period,  as  may  be  necessary  to  carry  the . 
land  through  its  i^gular  course  of  cultivation,  instead  of  as  a  tenancy 
from  year  to  year;  but  this  doctrine  seems  very  doubtfuL 

It  has  before  been  stated  generally,  that,  by  the  common  law,  the  no- 
tice necessary  to  be  given  to  a  tenant,  is  a  notice  for  half  a  year^  ex* 
piring  at  the  end  of  the  current  year  of  his  tenancy;  and  that  a  notice 
expiring  at  any  other  period  will  ndt  be  8ufficient..(g)  This  notice  is 
frequently  spoken  of  in  the  books,  as  a  m  inonihf  notice ;  and  the 
distinction  seems  to  be,  that  when  the  tenancy  expires  at  any  of  the 
usual  feasts,  as  Michaelmas,  'Christmas,  Lady-day,  or  Mid- 
summer, the  notice  must  be  given  prior  to,  or  *upon,  the  cor-  [*130J 
responding  feast  happening  in  the  middle  of  the  year  of  the 
tenancy  ;{h)  whilst,  if  it  expire  at  any  other  period  of  the  year,  the 
notice  must  be  given  six  calendar  months  previous  to  such  expiration. 

The  notice,  when  a  tenancy  commences  at  any  of  the  usual  feasts, 
may  be  given  to  quit  at  the  end  of  half  a  year,  or  of  six  months  from 
the  date  of  the  corresponding  feast  in  the  middle  of  the  year,  without 
etating  ike  day  when  the  tenant  is  to  quit,  although  the  intermediate 
time  be  not  exactly  haif  a  year,  or  six  months,  from  feast  to  feast  being 
the  usual  half  yearly  computation.  And,  indeed,  in  a  case  where  the 
notice  wa^  to  quit  ^  on  or  about  the  expiration  of  six  calendar  months 
from  the  29th  of  Sq>tember,^  (the  tenancy  commencing  Marc}i  35,) 
the  court  ruled  the  word  cdUndar  to  be  surplusage,  and  held  the  notice 
good*(i) 

if)  llocT.Lcfa,B]aek.  1171.  Iiare  oecataoned  Mr.  J.    fieot&^t  deeifio|i» 

(fi  J>U€t  118.  since  the  principle  laid  down  in  the  report  l# 

<4)  In  a  report  of  a  MS.  case  in  Sip.  N.  in  oppoiition  to  every  authority  apon  the. tuli- 

P.  mo.  it  ii  laid,  that  a  notiae  siren  on  the  jecU    Probably  the  tenant  entered  at  old  La« 

KM  ^   tf^^Umbw,  being   the  day   alter  dy-day.— Fide  Bighi,  t.  LaHfjf,  1  T.  ft.  I6BI 

MiehaefaMf^y,  to  qnit  at  Lady  day  follow*  e<  ante,  127. 

Ii^  wai  ndad  by  Jbott,  J.  to  be  a  tofficient  (a)  Bmoard  ▼.  Wmul^,  6  Efp.  51    Tl|a 

aoliee.   Some  jaitievkr  cireuBitaBcea  not  ttarKinalacft^JSTtba  reiv»$  oiilfi$^$tjiU^ 

B^ctd  byilM  repofCei^  w^^  Kif  eosodred*  comet 
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It  was  once  contended,  that  the  principle,  that  a  notice  to  quit  must 
expire  at  the  end  of  the  year  of  the  tenancy,  did  not  extend  to  houses 
as  wen  as  lands ;  and  that  in  cases  where  houses  alone  were  concerned, 
six  months^  notice,  at  any  period  of  the  year,  would  be  sufficient^  but 
the  court  considered  that  tbe  same  inconvenience  might  arise  in  the 
one  case  as  in  the  other,  since  tlie  value  of  houses  varies  considerably 

at  dififerent  periods  of  the  year ;  and  therefore  held  that  the 
i  Hil  ]    tenant  of  a  house  was  entitled  to  the  same  pri-^ileges,  with 

respect  to  the  notice  to  quit,  as  the  occupier  of  land.(j) 

It  should,  however,  be  observed,  that  this  rule  extends,  with  respect 
to  houses,  to  those  cases  only  in  which  the  tenancy  enures  as  a  tenancy 
from  year  to  year ;  and  that  the  notice  required  will  refer  to  the  original 
letting,  and  be  regulated  by  the  local  custom  of  the  district  in  which  the 
house  is  situated,  whenever  it  happens  that  a  shorter  term  than  twelve 
months  is  intended  to  be  created  by  the  letting,  although  no  particular 
period  be  mentioned.  [1]  This  chiefly  happens  in  the  case  of  lodgings ; 
and  the  custom,  for  the  most  part,  requires  the  same  space  of  time  for 
the  notice,  as  the  period  for  which  the  lodgings  were  originally  taken ; 
as  a  week's  notice  when  taken  by  the  week,  a  month's  when  taken  by 
the  month,  and  so  forth.  (A:)  [2] 

When,  also,  the  custom  of  4he  country  where  the  premises  are  situa- 
ted, requires,  or  allows,  a  notice  for  a  longer,  or  shorter  period,  than 
half  a  year  (as,  for  instance,  the  custom  of  London,  by  which  a  tenant, 
ondcr  the  yearly  rent  of  40s.  is  entitled  to  a  quarters  notice  only,(Q)  the 

<i)  Bight  T.  Hardy, IT.  R.  169.    Do§,  d.  (ft)  Dot,  d.  Parry,  t.  Baselt,  1  Esp.  M. 

, T.  Vnikkuon, Co.  Litt.  S70(6),ik.  1.  iO  lyu^w.  Stid,  Skin.  64B. 


[1]  The  **  Reoued  Statutes,"  Part  «,  Chap.  1,  i  it.  4,  §1,  {FoL  1,  jp. 
744,)  contain  the  foUowiog  provision  relative  to  the  City  ofM'ew-York  : 

"§  1.  Agreements  for  the  occupation  of  lands  or  tenements,  in  the  city 
**  of  New- York,  which  shall  not  particnlarly  specify  the  duration  of  soch 
•«  occnpation,  shall  be  deemed  vahd  antil  the  first  day  of  May  next  after 
''  the  possession  under  sach  agreement  shall  commence,  and  the  rent  un- 
'*  der  such  agreement  shaU  be  payable  at  the  nsual  quarter  days  for  the 
'<  payment  of  rent  in  tbe  said  city,  unless  otherwise  expressed  in  the  agree- 
•*  ment,'' 

[S]  Qttcere.  Whether,  according  to  the  provisions  of  the  *'  Revued 
Statutet,"  Part  2,  Chap.  1,  Tit.  4.  §§  7,  8,  9,  10  &  11,  {Vol  l,pp.  745. 
74e,)  one  month's  notic6  is  not  sufficient  in  every  case  ?  Fide  artEi  Page 
10l,n,[l] 
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custom  will  be  admitted  by  the  courts  ;(m)  but  such  custom  must'be  strict- 
]y  proved,  and  the  witnesses  mus^t  not  speak  to  optfiton,  but  fact8.{n)  The 
parties  may  also,  by  special  agreement,  vary  the  time  of  the  duration  of 
the  notice;  but  the  notice  must,  notwithstanding  where  the  letting  is 
from  year  to  year,  expire  with  the  year  of  the  tenancy,  unless 
the  agreement  also  provides  some  other  *period  for  its  expira-  [  *132  ] 
tion.(o)  Where,  however,  the  terms  of  the  agreement  are  not 
intended  to  create  a  tenancy  from  year  to  year,  determinable  at  a  quar- 
ter's notice,  but  to  empower  the  parties  to  put  an  end  to  the  tenancy  at 
other  periods  of  the  year,  as  well  as  at  its  termination,  the  courts  will 
give  effect  to  it.  Thus,  a  demise  for  one  year  only,  and  then  to  continue 
tenant  afterwards,  and  quit  at  a  quarter's  notice  ;(o)  and  a  demise 
where  it  was  agreed  '^  that  the  tenant  was  always  to  be  subject  to  quit 
at  three  months'  notice,"(p)  have  been  held  to  be  demises  determinable 
at  the  end,  although  not  in  the  middle  of  any  quarter.  But  a  quarterly 
reservation  of  rent  is  not  a  circumstance  from  which  an  agreement  to 
dispense  with  a  regular  notice  for  six  months  is  to  be  inferred ;  although, 
where  the  landlord  accepted  in  such  case  a  three  months'  notice  from  his 
tenant,  without  expressing  either  his  assent  to,  or  dissent  from,  such 
notice,  it  was  ruled  at  JVt^t  Prius  to  be  presumptive  evidence  of  an 

agreement,  that  three  months'  notice  should  be  sufficient.(9) 

» 

The  notice  may  be  given  to  quit  upon  a  particular  day,  or  in  general 
terms  at  the  end  and  expiration  of  the  current  year  of  the  tenancy, 
which  shall  expire  next  after  the  end  of  one  half  year  from  the  service 
of  the  notice.(r)  The  latter  form  should  always  be  used  when  the  land- 
lord is  ignorant  of  the  period  when  the  tenancy  commenced,  and  is  un« 
able  to  serve  I  he  tenant  personally ;  and,  it  is  also  the  preferable  form, 
when  the  commencement  of  the  tenancy  is  known,  as  it  provides  against 
any  misapprehenr^ion  of  the  exact  day  when  the  tenant  en- 
tered. If  a  particular  day  be  mentioned  in  the  notice,  it  must  [  *13S  ] 
be  the  day  of  the  commencement,  and  not  of  the  conclusion 
of  the  tenancy ;  for  the  tenant  cannot  be  compeOed  to  quit,  whilst  his 
right  of  possession  continues,  and  this  right  is  not  determined,  until  the 


(m)  Aoe,  d.  Broum,  ▼.  Wilknuon,  Co.  Litt.  to)  Doe,  d.  PiUher,  w.  Dorwoan^  I  Twati 

210(6),  n.  1.  660. 

(9)  Roe,d.  Hmdenon,  t.  Chamock,  Peake  (p ;  Kemp  v.  Derrett,  SCioiph.  611. 

N.  P.  C.  4.  (g)  Shirley  ▼.  Neuman,  I  Etp.  206. 

(r)  Appendix)  No^  1>  2>  8. 
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year  is  fully  completed.    It  must  ako  be  the  exact  day  of  such  Gom« 
mencenQent.    The  next,  or  any  subsequent  day,  will  not  be  suffident(9) 

The  time,  when  a  tenancy  from  year  to  year  commences  and  expires, 
takes  its  date,  in  the  absence  of  all  other  eircumistances,  from  the  time 
when  the  tenant  actually  enters  upon  the  demised  premises  ;(i)  but  this 
general  rule  may  be  varied,  both  as  to  the  commencement  and  expira* 
tion  of  the  tenancy,  either  by  express  agreement  or  legal  inference. 

When  a  person  is  let  into  possession  as  a  yearly  tenant,  and  after* 
wards  takes  a  lease  of  the  premises,  and  continues  to  bold  the  land  after 
the  lease  has  expired,  the  time  of  the  expiration  of  the  tenancy,  created 
by  such  holding  over,  will  be  regulated  by  the  terms  of  the  lease,  and 
not  by  the  time  of  the  original  entry.  Thus,  if  a  man  enters  at  Lady* 
day,  continues  tenant  for  one  or  more  years,  then  accepts  a  lease  for  a 
certain  term  expiring  at  Michaelmas,  and  afterwards  holds  over  and  pays 
rent,  the  notice  must  be  given  to  quit  at  Michaelmas,  and  not  at  Lady- 
day.(ti)  And  the  rule  extends  to  the  assignees  of  the  original  lessee,  and 
their  assigns.  Whatever  may  be  the  period  of  the  year  when  diey 
enter  upon  the  demised  premises,  the  time  of  the  expiration 
t  ♦184  ]  *of  their  tenancies  will  be  the  same  as  if  the  original  lessee 
had  continued  in  possession ;  and  it  seems- immaterial  whether 
they  come  into  possession  before  or  after  the  expiration  of  thelease.(«) 

In  like  manner,  when  a  remainder-man  receives  rent  from  a  person  in 
possession  under  a  lease,  granted  by  the  tenant  for  life,  but  void  against 
the  remainder-man,  and  thereby  creates  a  tenancy  from  year  to  year,  the 
time  at  which  a  notice  to  quit,  given  by  such  remainder-man,  must  ex* 
pire,  will  be  regulated  by  the  terms  of  the  lease,  and  not  by  the  time  of 
the  death  of  the  tenant  for  life.(iD)  A^  if  the  lease  be  for  a  certain  num- 
ber of  years,  to  commence  on  the  5th  of  April,  and  the  tenant  for  life 
die  on  the  30th  of  September,  the  proper  period  for  the  expiration  of 
the  notice  will  be  the  5th  of  April. 

The  principle  is  the  same  if  the  tenant  hold  under  a  parole  lease,  void 
hj  the  Matute  of  frauds.  As,  where  there  was  a  verbal  agreement  to 
hold  for  seven  years,  and  the  tenant  was  to  enter  at  Lady-day,  and  quit 

(f )  Dae,  d.  ^jpicer,  t.  Lw,  11  East,  812.  (to)  Do€,  d.  CoUiiu,  y.  WeUer,  7  T.  It  478 

(I)  ftoqy  ▼. />erretl,  8  Campb.  611.  IHghi,  d.  Ptawer,  r.  I>ar6y,  1   T.  R.  159* 

<«)  Do€,  d.  Sineer,  ▼•  Lea^  11  Eatt,  812.  /toe,  d.  Jordan,  v.  Ward,  i  u.  Blk.  97.  AnU\ 

<«)  DWf  d.  Cmttnan,  r.  Samuii,  6  E«p..  107,  lOS. 
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at  CandlemaS)  it  was  held  that  the  lease,  although  vaid  as  to  its  duratioD, 
nevertheless  regulated  the  terms  of  the  tenancy  in  other  r8q>ect8,[l]  and 
that  a  notice  to  quil  must  expire  at  Candlemas,  and  not  at  Ladj-day.(dp) 

It  may  be  recollected  from  these  cases,  that  if  there  be  a  lease 
for  years,  commencing  on  one  day,  and  terminat-^ing  on  an-  [  *136  ] 
other,  as  for  example,  commencing  at  Lady-day,  and  termin- 
ating  at   Michaelmas,  a  tenancy  created  by  the  landlord's  receipt  of 
rent  after  the   expiration  of  the  lease,  will  be  held  to  commence  at 
Michaehnas,  and  to  require  half  a  year's  notice  from  Lady-day* 

No  new  tenancy  is  created  by  a  mere  agreement  between  a  landlord 
and  tenant,  for  an  increase  of  rent  in  the  middle  of  the  year  of  a  tenan* 
cy  ;  but  a  notice  to  quit,  given  after  the  receipt  of  the  increased  rent, 
must  expire  at  the  time  when  the  tenant  originally  entered.(y) 

When  a  tenant  took  possession  in  the  middle  of  a  quarter,  paid  rent 
from  tlie  time  of  his  coming  in  up  to  the  next  quarter  day,  (Christmas,) 
and  then  paid  his  rent  half  yearly  at  Midsummer  and  Christmas,  it  was 
ruled  at  ATri  Prttis,  that  the  tenancy  commenced  from  Christmas,  and 
not  from  the  preceding  half  quaTter.(2:)  But  where  the  tenant  entered 
in  the  middle  of  a  quarter,  upon  an  agreement  *^  to  pay  rent  quarterly, 
and  for  the  half  quarter,"  it  was  left  to  the  jury,  whether  the  par^  was 
tenant  from  the  quarter  day,  prior  1o  the  time  when  he  entered,  or  from 
the  succeeding  quarter  day ;  and  under  the  direction  of  Lord  ISlenbo- 
roughs  C.  J.  the  jury  found  that  the  tenancy  commenced  with  the  pre* 
ceding  quarter. (a) 

When  the  demise  is  by  parol,  and  in  general  terms  to  h(M  from  feast 
to  feast,  as  from  Michaelmas  to  Michaelmas,  it  will  be  a  bold* 
ing  from  such  feast  according  to  the  ^new  style ;  unless  by  ihe  [*1S6  ] 
custom  of  the  country  where  the  lands  lie,  (which  custom  may 
be  proved  by  parol  testimony,)  such  tenancies  commence  according  to  the 
old  $tyle*{b)  It,  however,  the  demise  be  by  deed  to  hold  fi^m  any  par- 
ticular feast,  as  ^fram  the  f east  of  St.  Michael\  ^c''  the  holding  must 

(c)  Dot*  d.  H^c,  V.  JBeU,  5  T.  B.  4n.  («)  Da«,  d.  Wadmon  r.  Sehoyn,  H.  T.  47 

Doc,  d.  Peaeock,  t  Raffan^  6  Eip.  4.  Geo.  III.— MS. 

(y)  Doc,  d.  Bt^ord^  ▼.  Kaidriek^  War-  (6)  /Vir/cy,  d.  Mayor  tf  Cmfefdmy ,  T. 

wick  Sum.  Abi.  1810.— MS.  Wood^  1  Etp.  196.  Rod.  Eject.  112. 

(2)  Doe,  d.  Boitomhtr  /ofai«oii,6E«p.  10. 


[IJ   Vide  ANTB,  Page  108,  n.  [1.] 
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be  taken  to  be  accordingly  to  the  new  9tyle,  notwithstanding  the  custom ; 
and  this  rule  prevails,  although  the  tenancy  be  created  by  a  holding  over 
after  the  expiration  of  the  lea?^,  and  the  original  entry  was  according  to 
the  old  style,  (c) 

Upon  the  same  principle,  a  notice  to  quit  at  Michaelmas  generally, 
prima  facie  mean^  new  Michaelmas ;  but  if  the  tenant  entered  at  old 
Michaelmas,  it  will  be  construed  to  mean  old  Michelma8.(({) 

A  tenant  sometimes  enters  upon  different  parts  of  the  land  at  differ- 
ent periods  of  the  year,  although  all  are  contained  in  one  demise  ;  and 
tbe  notice  to  quit  must  then  be  given  with  reference  to  the  substantial 
time  of  entry,  that  is  to  say,  with  reference-to  the  time  of  entry  on  the 
substantial  part  of  tht  premises  demised  ;  no  notice  being  taken  of  the 
time  of  entry  on  the  other  parts,  which  are  auxiliaries  only  ;  though  the 
tenant  will  be  obliged  to  quit  them  at  the  respective  times  of  entry  there- 
on, (c) 

This  substantial  time  of  entry,  it  has  been  contended,  must  be  deter- 
mined by  the  times  when  the  rent  is«  payable ;  but  it  is  holden  to 

[  *137  ]  depend,  either  upon  the  general  *custom  of  the  country  where 
the  lands  lie,  or  upon  the  relative  value  and  importance  of 

the  different  parts  of  the  demised  premises  ;  and  of  these  facts  it  is  the 

province  of  the  jury  to  determine. 

As  few  decisions  are  to  be  found  on  these  points,  it  will  be  useful  to 
give  a  concise  statement  of  them. 

Where  the  landlord  agreed  to  let  the  defendant  a  farm,  to  hold  the 
arable  land  from  ihe  13th  of  February  then  next,  the  pasture  from  the 
6th  of  April,  and  the  meadow  from  the  12th  of  May,  at  a  yearly  rent 
payable  at  old  Michaelmas  and  old  Lady-day,  the  first  payment  to  be 
made  at  Michaelma!«,then  next,  it  was  held  to  be  a  tenancy  from  old 
Lady-day  to  old  Lady-day  ;  because  the  custom  of  most  countries 
would  have  required  the  tenant  to  have  quitted  the  arable  and  meadow 
lands  on  the  13th  of  February,  and  12th  of  May,  without  any  special 
agreement^  and  a  notice  to  quit  at  old  Lady-day,  delivered  before  old 
Michaelmas,  was  held  sufficient.(/) 

(c)  Doe,  d.  Spieer,  t.  Lea^  11  East,  812.  (/)  Doe,  d.  Vaggit^  ▼.  Snowdon,  2  W* 

id)  Doe,  d.  Uinde,  r.  Finee,  2  Campb.  256.       BIk,  1224. ' 
(e)  Doe,d.  Strickland,  r.  Spenee,  6  East, 
120. 
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So,  also,  upon  a  demise  of  the  same  nature,  namely,  that  the  tenant 
should  enter  upon  the  arable  land  at  Candlemas,  and  the  house  and  oth-* 
er  premises  at  Latly-day,  to  which  was  added  a  proviso,  that  the  tenant 
should  quit  the  premises  ^'  according  to  the  times  of  entry  as  aforesaid^'^  it 
was  held  by  the  court,  that  the  proviso  made  no  alteration  in  the  tenan- 
cy, so  as  to  require  a  notice  six  months  before  Candlemas,  because  it 
merely  expressed  what  the  law  would  otherwise  Imve  implied  ;  that  the 
substantial  time  of  entry  was  at  Lady-day,  with  a  privilege  to  the  tenant 
on  the  one  hand  to  enter  on  the  arable  land  before  that  period, 
*for  the  purpose  of  preparing  it,  and  on  the  other  hand  a  sti-  [  *^138  ] 
pulation  by  him,  when  he  quitted  the  farm,  to  aDow  the  same 
privilege  to  the  incoming  tenant ;  and,  therefore,  that  a  notice  to  quit 
given  six  month  previous  to  Lady-day,  although  less  than  six  months 
before  Candlemas  was  sufficient,  (g) 

Where  the  premises  contained  in  the  demise  consisted  of  dwelling-hous- 
es, and  other  buildings,  used  for  the  purpose  of  carrying  on  a  manufacture, 
a  few  acres  of  meadow,  and  pasture  land,  and  bleaching-grounds,  togeth- 
er with  all  water  courses,  &c.  and  the  tenant  held  under  a  written 
agreement  for  a  lease,  to  commence  as  to  the  meadow  ground  from  the 
S5th  of  December  then  last,  as  to  the  pasture  from  the  85th  of  March 
then  next,  and  as  to  the  houses,  mills,  and  all  the  rest  of  the  premises, 
from  the  1st  of  May,  the  rent  payable  on  the  day  of  Pentecost  and  Mar- 
tinmas, the  Court  held,  that  the  substantial  time  of  entry  was  the  1st  of 
May,  inasmuch  as  the  substantial  subject  of  the  demise  was  the  house 
and  buildmgs  for  the  purpose  of  the  manufacture,  to  which  every  thing 
else  in  the  demise  was  merely  auxiliary.  (A) 

Where  a  house  and  thirteen  acres  of  land,  were  demised  for  eleven 
years,  to  hold  the  lands  from  the  2d  of  February,  and  the  house  and 
other  premises  from  the  first  of  May,  at  the  yearly  rent  of  24L  payable 
at  Michaelmas  and  Lady-day,  the  jury  found  the  land  to  he  the  princi- 
pal subject  of  the  demise  ;  and  the  plaintiff  was  nonsuited  on  account 
of  the  notice  to  quit  not  having  been  given  six  months  pre- 
vious to  the  2d  of  February.  The  Court  was  afterwards  *mo-  [  *1S9  [ 
ved  to  set  aside  the  nonsuit,  on  the  ground  that  the  house  was 
the  principal  part  of  the  demise ;  (being  situated  near  a  borough ;)  or,  at  all 
events,  that  the  relative  value  and  importance  of  the  house  and  lands  were 

<rt  DDe,4.«irf«UaM^T.^eiice,  e.  Eut,  (A)  Do€,^Lord  Bra^w^  r.  WMmt, 

laO.  7Eait551. 
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80  nearly  balanced,  it  was  immaterial  to  which  the  notice  referred :  but  the 
Court  refused  the  rule,  saying,  it  was  for  the  jury  to  decide  which  was 
the  principal,  and  which  the  accessary  part  of  the  demi8e.(t) 

Lastly,  of  the  acts  by  which  a  regular  notice  to  quit  may  be  waived.  - 

The  acceptance  of  rent,  accruing  subsequently  to  the  expiration  of 
the  notice,  is  the  most  usual  means  by  which  a  waiver  of  it  is  produc* 
ed  ;  but  the  acceptance  of  such  rent  is  not  of  itself  a  waiver  of  the  no- 
tice,  but  matter  of  evidence  only  to  be  left  to  the  jury,  to  determine  with 
what  views,  and  under  what  circumstances^  the  rent  is  paid  and  re* 
ceived. 

If  the  money  be  taken  nomine  pcenct^  as  a  compensation  for  the  tres- 
pass, or  with  an  express  declaration  that  the  notice  is  not  thereby  intend- 
ed to  be  waived,  or  if  tliere  be  any  fraud  or  contrivance  on  the  part  of 
the  tenant  iu  paying  it,  or  if  the  payment  be  accompanied  by  other  cir- 
cumstances which  may  induce  an  opinion,  that  the  landlord  did  not  in- 
tend to  continue  the  tenancy,  no  waiver  will  be  produced  by  the  accep- 
tance. The  rent  must  be  paid  and  received  as  reni^  that  is  to  say,  it 
roust  be  so  paid  and  received,  as  to  satisfy  the  juiy  of  an  intention 
to  continue  the  tenancy,  or  the  notice  will  remain  in  force.  Thus, 
where  the  landlord  brought  an  ejectment  immediately  upon 
[  *140  ]  the  Expiration  of  the  notice,  and  after  the  appearance  of  the 
tenant  in  the  action,  received  from  him  a  quarter's  rent,  accruing 
subsequently  to  the  day  when  the  notice  expired,  but  nevertheless  continu- 
ed his  action,  the  Court  where  of  opinion  (upon  a  motion  for  a  new  trial, 
after  the  verdict  for  the  defendant,)  that  from  the  continuance  of  the 
suit  by  the  landlord,  after  the  acceptance  of  the  rent,  a  fair  inference 
migfat  be  drawn,  that  be  did  not  mean  to  waive  hie  notice ;  and  as  that 
point  had  not  been  left  for  the  consideration  of  the  jury,  (who  had  been 
directed  at  the  trial  to  find  for  the  defendant,  upon  the  simple  fact  of  the 
quarter's  rent  having  been  paid  and  received,)  the  motion  for  the  new 
trial  was  gnmted.(  j)  So,  also,  where  the  rent  was  usually  paid  at  a 
baidcer's,  and  the  banker,  in  the  common  routine  of  business,  received 
a  quarter's  rent  from  the  tenant  after  the  expiration  of  the  notioe,  no 
waiver  of  the  notice  was  thereby  created.(fe)  But  where  the  notice  ex* 
pved  at  Michadmasi  179S,  and  the  landlord  accepted  rent  due  at  Lady-* 

(0  The,  d.  B^tfjh  T.  Hmowrd,  UBut»         Cj)  ^^o4,a.  ca«i9,T.  ArttanCow^siS. 
496.  ik)  Poe,  d.  J$hi  T*  CafreH^  2  Capipb.  897* 
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day^  1793f  and  did  not  bring  his  ejectment  until  after  such  acceptancCt 
nor  try  the  cause  until  1795,  the  jury  held  that  the  notice  was  wawed.(I) 

The  notice  may  also  be  waived  by  other  acts  of  the  landlord ;  but 
they  are  all  open  to  explanation,  and  the  particular  act  will,  or  will  not^ 
be  a  waiver  of  the  notice,  according  to  the  circumstances  which  sfttend 
it.  Thus,  a  second  notice  to  quit,  given  after  the  expiration  of  the  first 
notice,  but  also  after  the  commencement  of  an  ejectment,  in  which  the 
landlord  continued  to  proceed,  notwithstanding  his  second  no- 
tice,  was  holden  to  be  no  waiver  of  the  *notice  originally  giv-  [  *14l  ] 
en ;  because,  it  was  impossible  for  the  tenant  to  suppose,  that 
the  landlord  meant  to  waive  a  notice  upon  the  foundation  of  which  he 
was  proceeding  to  turn  him  out  of  his  farm.(m)[l]  Where,  also,  after  the 
expiration  of  a  regular  notice  to  quit,  the  landlord  gave  a  second  notice 
in  these  words : — ^'  I  do  hereby  desire  you  to  quit  the  premises  which 
you  now  hold  of  me,  within  fourteen  dayn  from  this  date,  or  I  shall  insist 
upon  double  value, ^'  it  was  ruled  by  Lord  Ellenboraugh^  C.  J.  at  JVTri 
Prittf,  that  the  second  notice  could  not  be  intended,  or  understood  to  be 
intended,  as  a  waiver  of  the  first,  or  even  as  an  acknowledgment  of  a 
subsisting  tenancy  at  wiU  having  for  its  object  merely  the  recovery  of 
double  value ;  and  the  lessor  of  the  plaintiff  recovered  upon  a  demise 
anterior  to  the  expiration  of  the  second  notice.(n)  So,  also,  where  a 
notice  was  given  ^  to  quit  the  premises  which  you  hold  under  me,  your 
term  therein  having  long  since  expired,'^  the  Court  considered  the  pa« 
per  as  a  mere  demand  of  possession,  and  not  as  a  recognition  of  a  sub- 
sisting tenaocy.(o) 

But  where  the  defendant  was  lessee  by  assignment  of  certain  tithes, 
under  an  agreement,  which  only  operated  to  create  a  tenancy  fi'om  year 
to  year,  and  the  impropriator,  in  March,  1810,  (some  days  after  the  as- 
signment,) gave  the  original  lessee  a  notice  to  quit  at  Michaelmas  fol- 

<0  GoodHghtt  d.  Charttr,  r,  CardweiU,  6  (n)  Doe,  d.  D^^,  r.  Sua,  MS.  taadZ  Campb. 

7.  R.  219.  115. 

(m)  Doif  d.  FFUUanu,  r.  Oun^kreyi,  2  (o)  Doe,  d.  Godadl^  t.  htglit,  8  Ttant.  6  . 
Eut,23a 


[1]  After  verdict  against  a  tenant  for  not  qaitting  pursuant  to  notice,  a 
subsequent  distress  by  the  landlord,  for  rent  due  after  the  verdict,  does  not 
waive  the  notice  to  qait ;  nor  is  it  any  ground  for  setting  aside  the  verdict, 
or  staying  execotioD.  Doe  ex  dem  Holmes  vs.  Darby ^  Clerk^  8  Taunh  B^> 
538. 
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owing,  and  afterwards,  in  March,  1811,  gave  the  assignee  a  notice  to 
iiuit  at  the  then  next  Michaelmas,  the  Court  were  clearly  of  opinion,  that 
such  second  notice  was  a  waiver  as  to  the  assignee  of  the  former  notice 

given  to  the  original  lessee.  And,  in  answer  to  an  argument  in 
I  *143  ]  Support  of  the  efficacy  o(  the  first  notice,  thai  the  original 

tenancy  having  expired  at  Michaelmas,  1810,  could  not  be  set 
up  again  by  another  notice  to  the  defendant  in  181 1,  inasmuch  as  the  giv* 
ing  of  a  person  notice  to  quit  does  not  operate  to  create  a  tenancy  in 
him,  the  Court  observed,  ^It  does  not  necessarily  do  so,  but  it  is  gen- 
erally considered  as  an  acknowledgment  of  a  subsisting  tenancy ;  and 
if  the  party  obeys  the  notice,  how  can  he  be  deemed  a  trespasser  on  ac- 
count of  a  prior  notice  to  another  person?  Nothing  appears  to  shew^ 
that  the  defendant  bad  knowledge  of  any  other  notice  to  quit  than  the 
one  which  was  served  upon  him ;"  and  Bayley^  J.  added,  ^the  second 
notice  gives  the  defendant  to  understand,  that  if  he  quits  at  Michaelmas, 
1811,  he  will  not  be  deemed  a  trespasser.''(p) 

Itmay  be  collected  from  this  case,  that  if  a  tenant,  having  underlet 
the  premises,  receive  from  his  landlord  a  notice  to  quit,  and  the  land- 
lord afterwards  give  to  die  under-tenant  a  notice  to  quit,  expiring  at  a 
subsequent  period,(f )  he  is  precluded  from  recovering  in  an  ejectment 
against  such  under-tenant,  upon  a  demise  anterior  to  the  time  of  the  ex* 
piration  of  the  notice  so  given  by  him  to  the  under-tenant.  [1]  And  ii^ 
after  the  expiration  of  a  regular  notice,  the  landlord  should  give  to  the 
same  tenant  a  second  regular  notice,  in  the  usual  form,  to  quit  at  the  term^- 
ination  of  the  next,  or  any  subsequent  year  of  the  tenancy,  without 
referring  therein  to  any  claim  for  double  value,  and  without  having  taken 
any  steps,  in  the  intermediate  time,  to  enforce  the  first  notice,  it  may  be 
doubted,  whether  such  second  notice  will  not  also  amount  to  a  waiver 
of  the  first. 

[  *143  ]      *In  a  case  where  a  landlord,  after  the  delivery  of  a  notice  to 
quit,  promised  the  tenant  that  he  should  not  be  turned  out  until 

(|i)  Doc,  d.  BrUrijf,  r.  PaltHtr,  16  Eut,  68.  («)  JnU,  128,  128. 


[1]  lo  an  action  of  Ejectment,  the  plaintiff  most  be  noosuited,  if  it  be 
proved  that  a  notice  to  quit  at  the  end  of  six  months  was  given  by  the  les- 
sor of  the  plaintiff  to  the  occupier  of  the  premises  a  short  time  before  the 
briogiDg  of  the  action.  Doe  ex  dem.  8eoii  vs.  Miller,  2  Carr.  ^  P.  Rep, 
348. 
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the  place  was  sold,  and  after  the  sale  of  the  premises,  brought  an  eject* 
ment  upon  a  demise  anterior  to  the  time  of  4he  sale ;  it  was  contend- 
ed that  the  permission  to  occupy  was  a  waiver  of  the  antecedent  no- 
tice,  so  far  as  to  prevent  the  tenant  from  being  considered  as  a  trespass- 
'cr  by  relation  back  to  the  time  when  the  notice  expired,  and  that  the  de- 
mise ought  to  have  been  laid  posterior  to  the  day  when  the  contract  for 
the  sale  was  made.  But  the  Court  held,  that  the  permission  amounted 
only  to  a  declaration  <m  the  part  of  the  landlord,  that  until  the  sale  of  the 
place,  he  would  suspend  the  exercise  of  his  right  under  the  notice,  and 
indiflge  the  tenant  by  permitting  him  to  remain  on  the  premises ;  and  that 
it  was  not  intended  to  vacate  the  notice,  or  be  destructive  of  any  of 
ihe  rights  which  the  landlord  had  acquired  under  it.(r) 

The  acceptance  by  the  landlord  of  the  douUe  value  of  the  premises, 
^ivenbylhestat  4  Geo.  11.  c  28.  when  the  tenant  wilMy  holds  over 
after  the  expiration  of  a  written  notice  to  quit,  or  the  bringing  of  an  ac* 
tion  of  debt  for  the  8«ne,  wiO  not  be  a  waiver  of  the  notice;  for  the 
double  value  is  given  as  a  penalty  for  the  trespass,  and  not  as  a  payment 
between  landord  and  tenant.  But  i^  after  the  expiration  of  a  notice 
to  quit  by  the  tenant,  the  landlord  accept  the  double  rent  to  which  he  is 
entitled  by  the  stat.  11  Oeo.  11.  c.  19.,  it  seems  that  he  can- 
not afterwords  ^proceed  upon  the  notice  to  quit ;  for  this  lat-  [  *144  ] 
ter  statute  recognizes  the  party  by  the  name  of  tenant,  which 
the  first  statute  does  not,  and  gives  a  right  of  distress  for  the  double  rent, 
which  is  a  remedy  applicable  ody  to  the  relation  of  landlord  and  ten- 
4int.(9) 

In  cases  where  the  act  of  the  landlord  cannot  be  qualified,  but  must 
of  necessity  1>e  taken  as  a  confirmation  of  the  tenancy,  as  if  he  distrain 
for  rent  aocniing  after  the  expiration  of  the  notice,  or  recover  it  in  an 
-action  for  use  and  occupation,  the  notice  will  of  course,  be  waived  :{t) 
but  it  seems  that  a  pending  action  for  such  use  and  occupation  will  not  be 
auffioient  to  invalidate  the  notice ;  for  the  landlord  may  only  recover  to 
the  time  of  the  expiration  of  the  notice,  although  he  claim  rent  to  a  la« 
ter  period.(t<) 

(r)  fVkUaaker,  d.  Boult,  T.  SyMOiMb,ie  (0  Zotuft,  d    Ward,f.  Wmingalt,!  B, 

Site  IS.  BUi.811. 

(«)  DM,d.  cgi«uy»T.  JMIM,  Cowp  246.  («)  Pw^  BuXUr,  J.,  Sink  r.  WrMfU,  1  T, 

^wwim  y.  UoMmm^  Bwr.  MPS*   Smdaby  R.S78.cl«MlcilM»d.Gtnofiqifoii,T.  JUmifttfJI* 

▼.  Nmbigp  9  EMt»  no.   R^  r.  iUdk^lO  8.N.F.SW. 

8Mt,«. 
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By  the  common  law,  if  a  landlord  distrained  aAer  the  expiration  of  a 
term,  though  for  rent  accruing  during  its  continuance,  he  was  held  to 
have  acknowledged  a  subsequent  tenancy ;  because,  by  the  common 
law,  no  distress  could  be  made  after  the  determination  of  a  demise  ;(v) 
but  since  the  statute  8  Ann.  c.  14.  s.  6.  &  7.  by  which  a  landlord  is  al- 
lowed to.  distrain  within  six  calendar  months  after  the  determination  of 
a  lease  forlife,  for  year?,  or  at  will,  provided  his  own  title,  or  interest, 
and  the  possession  of  the  tenant^  from  whom  such  rent  became  due,  be 

continuing,  a  distress  for  rent  accruing  at  the  time  of  the  ex- 
[  *145  ]  piration  of  ^'(he  notice  to  quit,  if  made  within  the  six  months, 

will  be  no  waiver  thereof. 

Next,  of  the  termination  of  a  tenancy  by  the  act  of  the  tenant,  which 
may  happen  in  two  several  ways ;  first,  by  a  notice  to  his  landlord  that 
be  intends  to  quit  the  possession  ;(ii')[l]  secondly,  by  the  non-payment 
ef  rent,  or  non-performance  of  a  covenant. (x) 

As  the  relation  of  landlord  and  tenant  is  mutual,  the  principles  which 
govern  the  first  of  these  modes  have  been  discussed,  when  treating  of 
the  notice  to  quit  as  given  by  the  landlord ;  and  it,  therefore,  now  only 
remains  to  inquire  into  the  regulations  adopted  by  the  courts  in  the  two 
latter  instances. 

The  right  to  give  a  notice  to  quit  is  given  by  the  common  law,  and  is 
necessarily  incidental  to  a  tenancy  from  year  to  year :  [2]  the  determina- 

(o)  p£nnanV$  caie,  3  Co.  lU.  inoorreet;  but  u  (he  proceediDgt  differ  go 

(t0)  AppeDdiz,  No.  4.  metertaUy  in  caiet  of  BOD-peyment  of  rent, 

(z)  Af  the  DOD-peTBient  of  rent  U,  in  Aict,  and  of  non-performnnoe  of  other  eoTenaatey 

the  BOB-perfomiuiee  of  a  eorenant,  this  par-  it  was  thought  moit  eondaeiTe  topenpieuitj^ 

tienlar  enumeration  may  perhapi  be  logically  to  name  them  leparately. 


[1]  The  "  Revised StatuUi,''  Part  2, Chap.  1.  Tit.  4,  §  10,(Fo/.  l,p.  746,) 
contain  the  following  provihion  as  to  notice  to  quit,  giveo  by  the  Tenant. 

'<  ^  10.  If  any  tenant  shall  give  notice  of  his  intention  to  quit  the  premi* 
•<  ses  by  him  holden,  and  shall  not  accordingly  deliver  up  the  possession 
<<  thereof,  at  the  time  in  such  notice  specified,  such  tenant,  his  executors 
<<  or  administrators,  shall,  from  thenceforward,  pay  to  the  landlord,  his 
<<  heirs  or  assigns,  double  the  rent  which  he  should  otherwise  have  paid, 
<*  to  be  levied,  sued  for  and  recovered,  at  the  same  time  and  in  the  same 
<'  manner,  as  the  single  rent  ;  and  such  double  rent  shall  be  continued  to 
««  be  paid  during  all  the  time  such  tenant  shall  continue  in  possession  as 
•«  aforesaid." 

[2]  In  the  case  of  Jackson  ex  dem.  Wood  vs.  SidmoUy  (4  Wend.  Rep. 
327.)  it  was  shown  on  the  trial  that  one  Wells  entered  into  possesston  of  • 
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tion  of  a  tenancy  by  the  non-payment  of  rent,  or  the  non*perfonnance  of 
a  covenant,  can  only  arise  under  an  express  agreement  between  the  par* 
ties,  and  seldom  occurs  but  where  the  tenant  has  a  written  lease  for  a 
determinate  period. 

It  has  already  been  ob8erved,(t/)  that  an  actual  entry  upon  the  lands 
was  formerly  necessary  before  an  ejectment  could  be  maintained,  and 
that  the  claimant's  title  roust  be  of  such  a  nature  as  to  render 
his  eniry  legal.  Whe  i,  there  *fore,  a  lease  for  years  was  gran-  [  *146  ] 
ted  to  the  tenant,  and  the  right  of  possession  thereby  transfer- 
red to  him,  the  landlord  could  not  legally  enter  upon  the  land  during 
the  continuance  of  the  term ;  and  was,  consequently,  without  remedy  to 
recover  back  his  possession  whilst  the  term  lasted,  although  the  tenant 
should  neglect  to  render  his  rent,  or  otherwise  disregarded  the  cona- 
tions of  his  grant  [1]    When  terms  for  years  increased  in  length  and 


the  premises  in  qaestioti.  in  March^  1824,  as  a  Tenant  of  the  Lessor  of 
the  PlaiDtiff  for  One  Year^  to  work  the  samo  oo  shares.  He  held  over, 
lo  May^  1825,  the  Deftandant  entered  under  Wells,  {Wells  remaining  in 
possession,)  to  work  the  land  on  shares  ,  and  on  the  fourteenth  of  the 
same  month  an  ejectment  was  commenced  against  him.  The  plaintiff  was 
nonsuited  for  the  reason  that  the  defendant  was  a  mere  cropper  ;  that 
Wells  was  the  real  tenant,  and,  remaining  in  possession,  the  action  should 
have  been  brought  against  him.  A  motion  was  made  to  set  aside  the  non- 
suit. 

By  the  Court,  Savage,  Ch.  J.  '*  The  only  question  in  the  case  is,  whe- 
'^  ther  the  defendant  was  entitled  to  notice  to  quit.  Wells  entered  into 
«  possession  lawfully  ;  he  hired  the  premises  for  one  year,  and  continued 
"  in  possession  afler  that  period  ;  be  was  tenant  from  year  to  year,  and 
'*  was  entitled  to  notice  before  an  ejectment  could  be  brought  against  him. 
*'  The  defendant  coming  in  under  Wells,  stands  in  the  same  relation  to  the 
**  lensor.  A  tenant  for  a  year,  holding  over,  is  tenant  from  year  to  year, 
"  and  not  at  will ;  but  if  at  will,  he  was  entitled  to  notice.  (4  Cototn^ 
'*  349.)     We  therefore  refuse  to  set  aside  the  nonsuit." 

[1]  After  articles  for  the  sale  of  land,  on  which^the  vendor  receives  part 
of  the  purchase  money  in  hand,  and  the  residue  to  be  paid  in  several  in- 
stalments, if  the  times  of  payment  have  long  expired,  without  payment  by  . 
the  vendee    before  or  af\er  the  suit  brought,  the  vendor  may  recover  in 
Ejectment.  Martin  vs»  WiUink  Sf  Al^  7  8erg.  Sf  R.  Rep.  297. 

If  A.  purchase  the  right  of  B.  to  land  under  an  application  and  survey, 
he  is  answerable  to  the  Commonwealth  for  the  purchase  money,  and  is  not 
bound  to  pay  till  called  upon  ;  and  if  the  representatives  of  B.  obtain  a 
patent,  not  at  the  request  o{  A.  nor  for  his  benefit,  but  for  the  purpose  of 
vesting  the  title  in  themselves,  A,  may  recover  in  Ejectment  against  them, 
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Value,  this  became  a  serious  evil  to  landlords.  The  tenant  might  be  so 
indigent  as  to  render  an  action  of  covenant  upon  the  original  lease  al- 
togetfaor  usdesSi  and  the  premises  might  be  left  without  a  sufficient  dis* 
tress  to  countervail  an  arrear  of  rent.  As  a  means  of  obviating  these 
difficulties^  it  became  the  practice  for  landlords  to  insert  in  their  leases 
certain  provisoes  and  conditions  declaring  the  lease  forfeited,  if  the  rent 
remained  unpaidfor  a  certain  time  after  it  became  due,  or  if  any  other 
particular  covenant  of  the  lease  were  broken  by  the  lessee,  and  empow- 
ering the  landlord  in  such  cases  to  re-enter  upon,  and  re-occupy  his 
lands.[S] 

When  the  provisoes  of  this  nature  w^re  first  introduced,  the  ancient 
practice  prevailed,  and  of  course  actual  entries  were  then  made  in  these 
«8  in  aH  other  cases ;  and  it  seems  also  to  have  been  necessary,  for  some 
jears  after  the  modem  practice  was  invented,  and  the  sealing  of  leases 
dispensed  with,  for  landlords  to  make  actual  entries  upon  the  lands,  be- 
fore they  could  tzke  advantage  by  ejectment  of  the  forfeiture  of  a  lease. 
This  useless  form  is  now,  indeed,  abolished ;  but  as  the  right  to  make 
ttte  entiy  is  stiU  necessaiy,  the  provisoes  are  continued  to  the  present 
day  in  their  ancient  terms,  (z) 

[  ^147  ]       ^Having  thus  briefly  shown  the  principles  upon  which  these 
provisoes  are  founded,  we  shall  now  inquire,  first  as  to  the  cov- 

(9)liM^T.BMfom8ilk.36&    8.0.Ld.       Deng. 477.    ^liumy.  1  Teat  248.    WUherr> 
B^fBb  750.    Goodrigki^  d.  Han,  t.  €Mor       Qibtm,  8  &ab.  218. 


i»r  those  claiming  voder  them,  without  previously  tendering  the  money  ex- 
pended in  procariog  the  patent.     Vtnctni  vs.  The  Leant  of  Huff,  8  Serg. 

4^Jt.  jRspwdei. 

[2]  The  grantee  of  a  right  of  working  certain  Mines,  commenced  work- 
ing' themi  but  after  some  time  discontioQed,  not  bemg  prevented  by  the 
want  of  water,  or  any  other  inevitable  accident*  The  grantor,  after  some 
lapse  of  time,  verbally  authorized  other  persons  to  dig  for  ore  throughout 
part  of  the  land  described  in  the  deed,  and  met  those  persons  on  part  of 
the  land  and  pointed  out  the  boundaries  within  which  they  were  to  exer- 
cise the  liberty ;  and  himself  subsequently  entered  into  a  mining  adventure 
with  other  persons,  which  was  carried  on  within  the  limits  described  io  the 
indenture ;  and  afterwards  in  consideration  of  the  surrender  of  the  first 
grant,  and  of  certain  payments,  demised  the  premises  to  a  lessee  for  twen- 
ty-one  years  ;  and  upon  the  execution  of  this  lease,  the  original  deed  was 
dsdivered  up,  but  there  was  no  surrender  in  writing :  HM^  that  these  acts 
amounted  to  a  re-entry  by  the  grantor,  inasmach,  as  unless  referred  to  the 
exercise  of  that  right,  they  would  be  acts  of  trespass  by  him.  Doe  ex  dem. 
Hanley  vs.  Wood,  2  Bamew.  Sf  Aid.  Rep.  724. 
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enants  deemed  by  our  law  to  be  valid ;  eecondljr)  as  to  what  will  amount 
to  the  breach  of  any  particular  covenant,  and  herein  of  the  proceedings  at 
common  law,  and  under  the  statute  4  Qeo.  II.  c  28.  on  a  clause  of  re- 
entry for  non-payment  for  rent ;  and,  thirdly,  as  to  the  modes  by  which 
conditions  may  be  d'lspensed  with,  or  forfeitures  waived. 

The  landlord,  having  the  jus  disponendi,  may  annex  whatever  condi« 
tions  he  pleases  to  his  grant,  provided  they  be  neither  contrary  to  the 
laws  of  the  kingdom,  nor  to  the  principles  of  reason,  or  public  policy  ;[1] 
and  it  is  by  these  general  maxims  we  must  be  guided,  when  called  upon  to 
consider  the  validity  of  any  particular  covenant  in  a  lease ;  for  only  one 
decided  case  upon  the  subject  is  to  be  found  in  our  l^gal  authorities. 

The  lease  in  that  case  was  for  twenty-one  years,  and  the  proviso,  dial 
the  landlord  should  have  the  power  to  re-enter,  if  the  tenant  coromittod 
any  act  of  bankruptcy  whereon  a  commismon  should  issue.  Tins  pm« 
viso  was  holden  vaUd,  upon  the  principle,  that  as  it  is  reasonable  for  a 
landlord  to  restrain  his  tenant  from  assigning,  so  it  is  equaShf  reasonable 
for  him  to  guard  against  such  an  event  as  bankruptcy,  for  the  consequent 
ces  of  bankruptcy  would  be  an  assignment ;  and  that  such  a  proviso  it 
not  contraiy  to  any  express  law,  nor  against  reason  or  public  poliqr,  for 
it  is  a  proviso  which  cannot  injure  the  creditors,  who  would  not  rely  on 
the  possession  of  the  land  by  the  occupier  whithout  a  knowledge  dso  of 
the  interest  he  had  therein ;  and  to  discover  this  they  must  look  into  the 
lease  itself  where  they  would  find  the  proviso,  that  the  tenant's 
interest  would  be  forfeited  in  *case  of  bankruptcy.  Biiibr,  [  *148  } 
J.  in  bis  judgment  on  the  case,  made  a  distinction  between 
leases  for  short  terms,  and  very  long  leases,  with  respect  to  provisoes 
of  this  nature ;  because,  if  they  were  to  be  inserted  in  very  long  leaseSi 
it  would  be  tying  up  property  for  a  considerable  length  of  time,  and  be 
open  to  the  objections  of  creating  a  perpetuity ;  but  he  afterwards  adds, 
that  the  principal  ground  of  bis  decision  was,  because  it  was  a  stipula* 
tion  not  against  law,  nor  repugnant  to  any  thing  stated  in  the  fonner 


[1]  A  ferry  is  of  that  description  of  property,  which,  in  technical  Ian* 
guage,  is  denominated  incorporeal,  and  which  in  legal  consideration  is  not 
tangible.  Like  a  right  of  way  or  of  common,  or  other  incorpored  rightt 
no  entry  in  point  of  fact  can  in  strict  propriety  be  said  to  be  made  upon  it; 
nor  could  the  sheriff,  in  cose  of  a  judgment  of  restitutiop,  deliver  posses- 
sion ;  in  such  a  case  an  Ejectment  would  not  lie.  Sees  vs.  LtmUsSf  LiU» 
Select  Cos.  184. 
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part  of  the  lease,  but  merely  a  ^stipulation  against  the  act  of  the  lessee 
himself,  which  it  was  competent  for  the  lessor  to  make.(a) 

Secondly,  of  what  wiU  amount  to  the  breach  of  any  particular  cove- 
nant,[l]  and  herein  of  the  proceedings  at  common  law,  and  under  the 
statute  4  Greo.  II*  c.  28.  on  a  clause  of  re-entry  for  non-payment  of 
rent. 

The  power  generally  reserved  in  leases  to  landlords  to  re-enter  upon 
the  premises,  in  case  the  rent  shall  remain  in  arrear  for  a  certain  time 
after  it  is  due,  is  the  most  common  proviso  upon  which  ejectments  for 
forfeitures  for  breach  of  covenant  are  founded,  and  as  several  provisions 
are  made,  both  by  the  common  and  statute  law,  for  regulating  ejectments 
brought  upon  such  provisoes,  a  separate  consideration  of  the  mode  of 
proceeding  upon  a  clause  of  re-entry  for  rent  in  arrear,  seems  the  most 
perspicuous  method  of  treating  the  subject. 

At  the  time  when  provisoes  for  re-entry  were  first  introduced,  it  was 
unfortunately  the  practice  to  dinfig^re  the  principles  of  law  by 
[  *149  ]  endless  subtleties  and  distinctions ;  %nd  the  preliminaries  re- 
quired by  the  common  law,  before  a  landlord  can  bring  an 
ejectment  upon  a  clause  of  re-entry  for  non  payment  of  rent,  are  so  nu- 
tnerous,  as  to  render  it  next  to  impossible  for  any,  unversed  in  the  prac- 
tice of  the  courts,  to  take  advantage  of  a  proviso  of  this  nature.  First, 
a  demand  of  the  rent  must  be  made,  either  in  person,  or  by  an  agent 
properly  authorised.(6)  Secondly,  the  demand  must  be  of  the  precise 
rent  due  ;  for  if  he  demand  a  penny  more,  or  less,  it  will  be  ill.  Third- 
ly, it  must  be  made  precisely  upon  the  day  when  the  rent  is  due,  and  pay- 
able, by  the  lease,  to  save  the  forfeiture :  as,  where  the  proviso  is,  ^'  that 
if  the  rent  shall  be  behind  and  unpaid,  by  the  space  of  thirty,  or  any 
Other  number  of  days  after  the  day  of  payment,  it  shall  be  lawful  for  the 
lessor  to  re-enter,''  a  demand  must  be  made  on  the  thirtieth,  or  otHer  last 

(a)  Jloe^d.  fitotler,T.  Gallien,  2  T.  R.  (6)  Roe,d.  FTeti r.  Dovw. 7  Bast, 86S. 

188. 


p]  Where  n  lease  coDtains  a  covenant  agaiost  waste,  and  also  a  clause 
of  re-entry  for  a  breach  of  covenants,  if  the  lessee  or  bis  assigns,  commit 
waste,  the  lessor  may  bring  Ejectment.  Jackson  ex  dem.  Church  ^  At, 
vs.  Brownson,  7  Johns.  Rep.  227.  ^ 
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day.  Fourthly,  it  must  be  made  a  convenient  time  before  sun-set. 
Fifthly,  it  must  be  made  upon  the  land,  and  at  the  most  notorious  place 
of  it.  Therefore,  if  there  be  a  diveiling-houae  upon  Uie  land,  the  de- 
mand must  be  at  the  front  or  fore  door,  though  it  is  not  necessary  to 
enter  the  houses  notwithstanding  the  door  be  open ;  but  if  the  tenant 
meet  the  lessor  either  on  or  o|f  the  land,  at  any  time  of  the  last  day  of 
payment,  and  tender  the  rent,  it  is  sufficient  to  Save  a  forfeiture,  for  the 
law  leans  against  forfeitures.  Sixthly,  unless  a  place  is  appointed 
wliere  the  rent  is  payable,  in  which  case  the  demand  must  be  made  at 
fiuch  place.  Seventhly,  a  demand  of  the  rent  must  be  made  in  fact,  al- 
though  there  should  be  no  person  on  the  land  ready  to  pay  it.(c) 

Nor  are  these  the  only  vexatious  difficuUies  to  which  a  ^land-  [  "i*!  50  ] 
lord,  by  the  common  law,  was  subject.  The  courts,  notwith- 
standing his  compliance  with  all  the  required  formalities,  would  set 
aside  the  forfeiture,  upon  the  payment  of  the  debt  and  costs,  at  any  time 
before  execution  executed  ]{i)  and  the  tenant  might  at  any  time  apply 
to  a  court  of  equity  for  relief. 

Whexe  the  ejectment  is  brought  upon  a  clause  of  re-entry,  and  less 
than  six  mwUha  rent  is  due.  all  these  evils  still  exist ;  sdthough  by  the  wise 
provisions  of  the  legislature,  the  landlord  is  now  relieved  from  the  two 
latter  inconveniences,  in  all  cases  where  six  months  rent  is  in  arrear ; 
and  is  also  exempted  from  an  observance  of  the  forms  and  niceties  of 
the  common  law,  if  there  be  likewise  no  sufficient  distress  upon  the 
premises. 

By  the  4th  Geo.  11.  c  28.  s.  2.[1]  it  is  enacted,  tha^  "'  in  all  cases 

<e)  1  SMiDd.  2S7.  (».  16.)  id)  Bo%,  d.  Wui,  t.  Dootf,  7  Skit,  361, 

cand  the  am  there  cited. 


[1]  By  4  G.  2.  c.  28.  8.  2.  it  is  enacted,  *'  that  in  all  cases  between  land- 
lord and  tenant,  as  often  as  it  shall  happen  that  one  half  year's  rent  shall  be 
ID  arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  doe  hath  right 
by  law  to  re-enter  for  the  non-payment  thereof,  such  landlord  or  lessor 
shall  and  may,  without  any  formal  demand  or  re-entry,  serve  a  declaration 
in  Ejectment  for  the  demised  premises,  which  service  shall  stand  in  the 
place  and  stead  of  a  demand  and  re-entry  ;"  Heldj  that  by  this  statute  the 
service  of  the  declaration  in  Ejectment  is  snbstitated  for  the  demand  of 
rent,  which,  at  common  law  mast  have  been  made  upon  the  day  when  the 
forfeiture  accrued  in  case  of  non-payment,  and,  therefore,  that  it  was  no 
ground  of  nonsuit  in  Ejectment  that  the  declaration  was  served  on  a  day 
subsequent  to  the  day  on  which  the  demise  was  laid,  that  being  after  the 

24     > 
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^^  between  landlord  and  tenant,  as  often  as  it  shall  happen  that  one  half 
<<  year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor  to  whom  the 


rent  became  dae  ;  because  the  title  of  the  lessor  most  be  taken  to  have 
accrued  on  the  day  when  the  forfeiture  would  have  accrued  at  common 
law  by  non-pay  me  Dt  of  rent.  Doe  ex  dem.  Lawrence  Sf  AL  vs.  ShowcroaSf 
3  Barneto,  \  Cress,  Rep,  752. 

The  ''Revised  Statutes^'  of  New-York,  Part  3,  Chap.  8,  Tit.  9,  Art.  2. 
(Fo/.  2,  pp.  505,  506  &  507.)  contain  the  following  Enactments. 

**  ^  30.  Whenever  any  half  year's  rent,  or  more,  shall  be  in  arrear  from 
any  tenant  to  his  landlord,  and  no  sufficient  distress  can  be  found  on  the 
premiseSi.to  satisfy  the  rent  due,  if  the  landlorcl  has  a  subsisting  right  by 
law  to  re-enter  for  the  non-payment  of  such  rent,  he  may  bring  an  action 
of  ejectment  for  the  recovery  of  the  possession  of  the  demised  premises ; 
and  the  service  of  the  declaration  therein,  shall  be  deemed,  and  stand  in- 
stead of,  a  demand  of  the  rent  in  arrear,  and  of  a  re-entry  on  the  demised 
premises. 

"  §  31.  If  upon  the  trial  of  the  cause,  it  shall  be  proved,  or  upon  judg- 
ment by  default,  against  the  defendant,  it  shall  appear  to  the  court  by  ajfi- 
davit,  that  the  landlord  had  a  right  to  commence  such  action,  according  to 
the  provisions  of  the  preceding  section,  the  plaintiff  in  such  ejectment  shall 
have  judgment  to  recover  the  possession  of  the  demised  premises  and  his 
costs,  and  the  court  shall  award  execution  therefor. 

**  ^  32.  At  any  time  before  judgment  in  such  cause,  the  defendant  may 
either  tender  to  the  landlord,  or  bring  into  the  court  where  the  suit  shall 
be  pending,  all  the  rent  in  arrear  at  the  time  of  such  payment,  and  all  costs 
and  charges  incurred  by  the  lessor ;  and  in  such  case,  all  further  proceed- 
ings in  the  said  cause  shall  cease. 

**  ^  33.  At  any  time  within  six  months  after  possession  of  the  demised 
premises  shall  have  been  taken  by  the  landlord,  under  any  execution  issued 
upon  a  judgment  obtained  by  him,  in  any  such  action  of  ejectment,  the 
lessee  of  such  demised  premises,  his  assigns  or  personal  representatives, 
may  pay  or  tender  to  the  lessor,  his  personal  representatives  or  attorney, 
or  into  the  court  where  the  suit  shall  be  pending,  ail  the  rent  in  arrear  at 
the  time  of  such  payment,  and  all  costs  and  charges  incurred  by  the  lessor  ; 
and  in  such  case,  all  further  proceedings  in  the  said  cause  shall  cease,  and 
such  premises  shall  be  restored  to  the  lessee,  who  shall  hold  and  enjoy  the 
demised  premises,  without  any  new  lease  thereof,  according  to  the  terms 
of  the  original  demise.. 

*'  ^{34.  In  case  the  said  rent  and  arrears,  and  full  costs,  shall  remain  un- 
paid for  six  months  after  the  execution  issued  upon  any  judgment  in  eject- 
ment  shall  have  been  executed,  the  lessee  and  his  assigns,  and  all  other  per- 
sons deriving  title  under  the  said  lease,  from  such  lesseet  shall  be  barred 
and  foreclosed  from  all  relief  or  remedy  in  law  or  equity,  (except  for  any 
error  in  the  record  or  proceedings,)  and  the  said  lessor  or  landlord,  shall 
from  thenceforth  hold  the  said  demised  premises  free  and  discharged  from 
such  lease  or  demise. 

*'§  35.  A  mortgagee  oi  such  lease,  or  of  any  part  thereof,  who  shall  not 
he  in  possession  of  such  demised  premises,  and  who  shall,  within  six 
months  after  such  judgment  obtained  and  execution  thereon  executed,  pay 
all  rent  in  arrear,  and  all  costs  and  charges  as  aforesaid,  and  perform  all  the 
agreements  which  ought  to  be  performed  by  the  first  lessee,  shall  not  be 
affected  by  such  recovery  in  ejectment. 
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"  same  ia  due,  hath  right  by  law  to  re-enter  for  the  non-payment 
"  thereof  such  landlord  or  lessor  shall  and  may,  without  any  formal  de- 
"  mand  or  re-entry,  serve  a  declaration  in  ejectment  for  the  recovery 
"  of  the  demised  premises  ;  or  in  case  the  same  cannot  be  legally  serv- 
"  ed,  or  no  tenant  be  in  actual  possession  of  the  premises,  may  then 
^  affix  the  same  upon  the  door  of  any  of  the  demised  messuage ;  or  in 
^'  case  such  ejectment  shall  not  be  for  the  recovery  of  any  messuage, 
^^  then  upon  some  notorious  place  of  the  lands,  tenements,  or  heredita- 
"  ments,  comprised  in  such  declaration  in  ejectment,  and  such  affixing 
"  shall  be  deemed  legal  service  thereof,  which  service  or  af- 
^' fixing  such  declaration  in  ^'ejectment,  shall  stand  in  the  [*151} 
"  place  and  stead  of  a  demand  and  re-entry  ;  and  in  case  of 
^^  judgment  against  the  casual  ejector,  or  nonsuit  for  not  confessing 
"  lease,  entry,  and  ouster,  it  shall  be  made  to  appear  to  the  court  where 
"  the  said  suit  is  depending,  by  affidavit,  or  be  proved  upon  the  trial,  in 
"  case  the  defendant  appears,  that  half  a  year's  rent  was  due  before  the 
''  said  declaration  was  served ;  and  that  no  sufficint  distress  was  to  be 
''  found  on  the  demised  premises,  countervailing  the  arrears  then  due, 
"  and  that  the  lessor  or  lessors  in  ejectment  had  power  to  re-enter ;  that 
^  then,  and  in  every  such  case,  the  lessor  or  lessors  in  ejectment  shall 
^^  recover  judgment  and  execution,  in  the  same  manner  as  if  the  rent  in 
^'  arrear  had  been  legally  demanded,  and  are-entry  made ;  and  in  case  the 


^*  ^  36.  The  lessee,  or  any  person  claiming  any  interest  in  such  lease,  may 
within  six  months  after  execution  executed  on  such  judgment  in  eject- 
ment, file  his  bill  for  relief  in  a  court  of  equity^  but  not  after  that  time; 
and  if  relieved  in  such  court,  he  shall  hold  and  enjoy  the  demised  premi* 
ses,  without  any  new  lease  thereof,  according  to  the  terms  of  the  origin* 
al  demise. 

"  §  37.  In  case  of  such  bill  being  filed  within  the  time  aforesaid,  the  com- 
plainant shall  not  have  or  continue  any  injunction  against  the  proceedings 
at  law  on  such  ejectment,  unless  he  shall,  at  such  time  as  the  chancellor 
shall  direct,. bring  into  court  such  sum  of  money  as  the  lessor  shall  in  his 
answer  have  pworn  to  be  due  and  in  arrear,  over  and  above  all  just  allow- 
ances, and  also  all  the  costs  taxed  in  the  said  suit,  there  to  remain  until  the 
hearing  of  the  cause,  or  to  be  paid  to  the  lessor  on  good  security,  as  the 
court  may  direct. 

"  §  38.  If  the  lessor  shall  have  entered  into  the  actual  possession  of  the 
demised  premises,  the  court  may  direct  that  so  much,  and  no  more,  as  he 
shall  really  have  made  of  the  said  premises,  during  his  possession  thereof, 
or  as  he  might,  without  wilful  neglect,  have  made  of  the  said  premises,  be 
deducted  from  the  amount  uf  the  rent  in  arrear  to  such  lessor  and  the  costs 
of  such  ejectment ;  and  the  complainant  shall  be  required  to  pay  the 
balance^  before  be  shall  be  restored  to  the  possession  of  the  said  premi* 
ses." 
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'( lessee  or  lessees,  bis,  her,  or  their  assignee  or  assignees,  or  other  per* 
"  son  or  persons  claiming  or  deriving  under  the  said  leases,  shall  permit 
'^  and  suffer  judgment  to  be  bad  and  recovered  on  such  ejectment,  and 
"  execution  to  be  executed  thereon,  without  paying  the  rent  and  arrears, 
"  together  with  full  costs,  and  without  filing  any  bill  or  bills  for  relief  in 
'^  equity,  within  six  calendar  months  after  such  execution  executed ; 
^'  then  such  lessee,  &c.  and  all  other  persons  claiming  and  deriving  un- 
"  der  tht;  said  lease,  shall  be  barred  wad  foreclosed  from  all  relief  or 
♦'  remedy  in  law  or  equity,  other  than  by  writ  of  error,  for  reversal  of 
'^  such  judgment,  in  case  the  same  shaU  be  erroneous,  and  the  said  land- 
^^  lord  or  lessor  shall  from  thenceforth  hold  the  said  demised  premises 
^'  discharged  from  such  lease;  and  if  on  such  ejectment,  a  verdict  shaH 
"  pass  for  the  defendant,  or  the  plaintiff  shall  be  nonsuited  therein,  ex- 
"  cept  for  the  defendant's  not  confessing,  &c.  then  such  defendant  shall 
^^  have  and  recover,  bis,  her,  or  their  full  costs :  provided  always,  that 

'^  nothing  herein  contained  shall  extend  to  bar  the  right  of  any 
[  *152  ]    "  mortgagee  or  mort-^gagees  of  such  lease,  or  any  part  there- 

'^  of,  who  shall  not  be  in  possession,  so  as  such  mortgagee  or 
^  mortgagees  shall,  within  six  calendar  months  after  such  judgment  ob- 
^'  tained,  and  execution  executed,  pay  all  rent  in  arrear,  and  all  costs 
"  and  damages  sustained  by  such  lessor,  or  persons  entitled  to  the  re- 
^^  mainder  or  reversion  as  aforesaid,  and  perform  all  the  covenants  and 
**  agreements^  whiclion  the  pail  and  behalf  of  the  first  lessee  or  lessees 
"  ought  to  be  performed." 

By  section  3^  ^^  in  case  the  said  lessee  or  lessees,  his,  her,  or  their  as- 
"  signee  or  assignees,  or  other  person  claiming  any  right,  title,  or  inter- 
^  est,  in  law  or  equity,  of;  in,  or  to  the  said  lease,  shall,  within  the  time 
"  aforesaid,  file  one  or  more  bill  or  bills,  for  relief  in  any  court  of  equity, 
^  such  person  or  persons  shall  not  have  or  continue  any  injunction, 
^  against  the  proceedings  at  law  on  such  ejectment,  unless  he,  she,  or 
^  they  shall,  within  forty  days  next  after  a  fuU  and  perfect  answer  shall 
^  be  filed  by  the  lessor  or  lessors  of  the  plaintiff  in  such  ejectment,  bring 
"  into  Court,  and  lodge  with  the  proper  officer,  such  sum  of  money,  as 
"  the  lessor  or  lessors  of  the  plaintiff  in  the  said  ejectment  shall,  in  their 
"  answers,  swear  to  be  due  and  in  arrear,  over  and  above  all  just  allow- 
^  ances,  and  also  the  costs  taxed  in  the  said  suit,  there  to  remain  till  the 
^  hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on 
«^  good  security,  subject  to  the  decree  of  tlie  Court ;  and  in  case  Bucb 
^'  bill  or  bills  shall  be  filed  within  the  time  aforesaid,  and  after  execution 
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*' is  ezecutedy  the  lessor  or  lesbon  of  the  plaintiff  shall  be  accountable 
^  only  for  so  much,  and  no  more,  as  he,  she,  or  they  shall  really  and  btma 
^^fide,  without  fraud,  deceit,  or  wilful  neglect,  make  of  the  demised  pre- 
^*  roises  from  the  time  of  their  entering  into  the  actual  possses- 
'' sion  thereof ;  and  if  what  ^shallbe'so  made  by  the  lessor  [*153}. 
^  or  lessors  of  the  plaintiff,  happen  to  be  less  than  the  rent 
**  reserved  on  the  sidd  lease,  then  the  said  lessee  or  lessees,  his,  her,  or  their 
^  asagnee  or  assignees,  before  he,  she,  or  they  shall  be  restored  to  his,  her, 
^  or  their  possession  or  possessions,  shall  pay  such  lessor  or  lessors,  or 
^'  landlord  or  landlords,  what  the  money  so  by  them  made,  fell  short  of 
^^  the  reserved  rent,  for  the  time  such  lessor  or  lessors  of  the  plaintiff, 
^  landlord  or  landlords,  held  the  said  lands." 

Section  4.  ^^  Provided,  that  if  the  tenant  or  tenants,  his,  her,  or  their 
<^  assigneeor  assignees,  shall  at  any  time  before  the  trial  in  such  eject- 
^^  ment,  pay  or  tender  to  the  lessor  or  landlord,  his  executors  or  adminis- 
'^  trators,  or  his,  her,  or  their  attorney  in  that  cause,  or  pay  into  the  court 
'^  where  the  same  cause  is  depending,  all  the  rent  and  arrears,  together 
*'  with  the  costs,  then  all  further  proceedings  on  tlie  said  ejectment  shall 
<^  cease  and  be  discontinued ;  and  if  such  lessee,  &c.  or  their  executors, 
*^  administrators,  or  assigns,  shall,  upon  such  bill  filed  as  aforesaid,  be 
^  relieved  in  equity,  he,  she,  and  they,  shall  have,  hold,  and  enjoy,  the 
^  demised  lands,  according  to  the  lease  thereof  made,  without  any  new 
"  lease  to  be  thereof  made  to  him,  her,  or  them," 

*Somc  little  perplexity  attends  the  wording  of  these  sec-  [  *164  ] 
tions,  which  seem,  upon  the  first  reading,  to  extend  only  to 
cases  of  ejectment  brought  after  half  a  yearns  rent  due,  where  the  land- 
lord has  a  right  to  re-enter,  and  where  no  sufficient  distress  is  to  be 
found  upon  the  premises ;  but  the  statute  has  been  held  to  be  more  gen- 
eral in  its  operation,  and  its  provisions  (with  the  exception  of  the  one, 
whioh  dispenses  with  the  formalities  required  by  the  common  law  upon 
a  clause  of  re-entry  for  non-payment  of  rent,)  extend  to  all  cases  where 
thoe  is  six  months'  rent  in  arrear,  and  a  right  of  re-entry  in  the  land- 
Iord.(«)[l] 

(0  Boe,  d.  We$U  ▼.  Dovu,  7  East,  968. 

[1]  In  Ejectment  to  recover  demised  premises  for  the  oon-paymeot  of 
rent,  under  the  usual  proviso  for  re-entry  on  non-payment  for  twenty-one 
days,  it  appeared  that  the  rent  was  payable  quarterly,  and  that  a  demand 
of  more  than  one  quarter's  rent  was  made  on  the  Slst  day  at  1  o'clock  : 
Htld^  that  only  one  quarter's  rent  should  have  been  demanded,  and  that 
at  sun  set.     Doe  ezdem.  Wheeldon  vs.  Pauly  3  Carr,  8f  P.  Rep,  613. 
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The  legislature  appear  to  have  four  different  objects  in  view,  in  the  en- 
actments of  this  statute.  Firnt,  to  abolish  the  idle  form  of  a  demand  of 
rent,  where  no  sufficient  distress  can  be  found  upon  the  premises  to  an* 
swer  that  demand ;  secondly,  in  canes  of  beneficial  leases:  which  may 
have  been  mortgaged,  to  -protect  the  mortgagees  against  the  fraud  or  ne- 
gligence of  their  mortgagors.  Thirdly,  to  render  the  possession  of  the 
landlord  secure,  after  he  has  recovered  the  lands ;  and  fourthly,  to  take 
from  the  Court  the  discretionary  power  they  formerly  exercised,  of  stay- 
ing the  preceedings,  at  any  stage  of  them,  upon  payment  of  the  rent  in 
arrear,  and  costs.  Tlie  first  of  these  objects  is  effected  by  permitting 
the  landlord  to  bring  his  ejectment  without  previously  demanding  the 
rent :  the  second,  by  permitting  a  mortgagee  not  in  possession  to  recov- 
er back  the  premises  at  any  time  within  six  months  after  execution  exe^ 
cuted,  by  paying  all  the  rent  in  arrear,  damages  and  costs  of  the  lessor, 

and  performing  all  the  covenants  of  the  lease :(/)' the  third, 
[  *155  ]  by  limiting  the  time  for  the  lessee  *or  his  assigns,  to  make 

an  application  to  a  court  of  equity  for  relief,  to  six  calendar 
months  after  execution  executed :  and  the  fourth,  by  limiting  the  appli- 
cation of  the  lessee  to  stay  proceedings,  upon  payment  of  the  rent  in 
arrear  and  costs,  to  the  time  anterior  to  the  trial,  and  making  it  compul- 
sory upon  the  Court  to  grant  the  application  when  properly  made.(g) 

As  this  statute  dispenses  with  a  demand  for  rent  in  those  cases  only 
where  there  is  no  sufficient  distress  upon  the  premises,  as  well  as  six 
months  rent  in  arrear,  it  is  still  necessary  for  the  lessor  to  comply  with 
all  the  formalities  of  the  common  law,  before  he  can  proceed  upon  a 
clause  of  re-entry  for  non-payment  of  rent,  if  a  sufficient  distress  can 
be  found.(ft)[l]     But  an  insertion  in  the  proviso  of  the  lease  that  the 

(/)It  if  difficult  to  dUcorer  from  the  re-  an  ejeetment  for  a  forfeiture,  apoD  payiog  tha 
IM>rt  of  the  cai e  of  Doe,  d.  Unutfleld^  v  Roe,  arrears  of  rent  and  cottt  of  loit  into  eourt 
3  Taunt.  402,  what  was  the  true  point  sub-  btfore  trials  whereas  a  mortgagee  may  obtain 
mitted  to  the  judgment  of  the  court  It  is  relief  upon  paying  the  arrears,  eosts,  and  dam- 
quite  clear  it  is  not  the  one  stated  in  the  mar-  ages,  at  any  time  within  iix  numths  qfter  ex- 
gin,  viz.  **  that  the  mortgagu  of  a  lease  has  ecu/ion  executed, 

the  some  tiUe  to  relief  against  an  ejeetment  (g)  /Zoe,  d.  fVeet,  r.  Davie,  7  East,  863. 

for  non-payment  of  rent,  and  upnn  the  same  (ft)  Doe,d.  Fonter,  r.  IVandtaee,  7  T.  R. 

terms,  as  the  leeeee  against  whom  the  recore-  117.    Tide  Smith  t.  Spooner,  8  Taunt  24S^ 

ry  is  had,"  because  by  the  profistoas*  of  this  252. 
sUtnte.aleisee  canofly  haTe  relief  against 


ri]  Where  a  lease  contained  »  proviso  that,  if  the  rent  was  in  arrear  for 
twenty-one  days,  the  lessor  might  reenter,  "  although  no  legal  or  formal 
demand  should  be  made  :''  Held,  that  the  rent  having  been  in  arrear  for 
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right  of  re-entry  shall  accrue  upon  the  rent  being  lawfutty  demandidt  wfll 
not  render  a  demand  necessary  if  there  be  no  sufficient  diatress,  for  it 
is  only  stating  in  express  words,  that  which  is  in  substance  contained 
from  the  principles  of  the  common  law  in  every  proviso  of  this  na- 
ture.(i) 

*It  has  been  observed,  that  the  provisions  of  this  statute  [  *156  ] 
(with  the  exception  of  the  one  relating  to  the  demand  of  rent, 
extend  to  all  cases  where  there  is  six  months'  rent  unpaid,  and  the  land' 
lord  has  a  right  to  re-enter.  This  point  has  only  bt^en  decided  upon 
that  part  of  the  fourth  section  which  directs  all  proceedings  to  be  staid 
upon  payment  of  the  rent  in  arrear  and  costs  before  trial  ;[1]  but  the 
principle  of  the  decision  seems  to  apply  to  all  the  other  provisions  of  the 
statute  as  well  as  to  the  one  then  immediately  before  the  Court. — It  was 
objected  in  that  case  that  the  statute  only  applied  to  cases  of  ejectment 
brought  after  half  a  year's  rent  due,  where  no  sufficient  distress  was  to 
be  found  upon  the  premises;  but  Lord  EUmboroughj  C.  J.,  says,  ^Uhe 
staiuie  is  more  general  in  its  operation  :  for  though  the  fourth  clause  has 
the  word  such^  (such  ejectment,)  yet  the  second  clause,  to  which  it  re- 
fers, is  in  the  disjunctive ;  stating  first,  that  m  all  cases  between  land- 
lord and  tenant,  when  half  a  year's  rent  shall  be  in  arrear,  and  the  land- 
lord has  aright  of  re-entry  for  non-payment  thereof,  he  may  bring  eject- 
ment &c.,  or  in  case  the  same  cannot  be  legally  served,  &c.,  or  in  case 
such  ejectment  shall  not  be  for  the  recovery  of  any  messuage,  &c.  and 
in  case  of  judgment  against  the  casual  ejector,  or  nonsuit,  for  not  con- 
fessing lease,  entry,  and  ou^te^,  it  shall  appear  by  affidavit,  or  be  proved 
upon  the  trial,  in  case  the  defendant  appears,  that  half  a  year's  rent  was 
due  before  the  declaration  served,  and  that  no  sufficient  distress  was  to 
be  found  on  the  premises,  and  that  the  lessor  had  power  to  re-enter ;  then^ 

(t)  Doe,  d.  SMiofiild,  r.  Mixander,  2  M.  re-entry,  they  were  to  bo  considered  ai  s  itip- 

%L  S.  526.    Lord  Elltnborfmgh^  C.  J.  differed  ulation  between  the    partie*  that  the  rent 

ftom  the  other  jndgei  in  thii  eaie,  he  being  of  .  should  be,  in  fact,  demanded,  (though not  with 

opinion,  that  when  the  words  <*  6etfig  lav^-  the  strictoeM  of  the  common  law)  before 

l^tfcnuBufeir*  were  inserted  In  a  proviso  for  ejectment  brought. 


the  time  specified,  an  Ejectment  might  be  maintained  without  actual  re* 
entry,  and  without  any  demand  of  the  rent.  Doe  dem.  Harris  vs.  Masters, 
2  Bamew.  ^  Cress,  Rep.  490. 

[1]  After  trial  the  Court  will  not  relieve  the  Tenant  by  staying  proceed- 
ings in  the  Ejectment,  upon  the  payment  of  the  arrears  of  rent  and  costs. 
Doe  ex  dem.  Harris  vs.  Masters,  2  Bamew.  8^  Cress.  Rep.  490. 
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and  ecery  nteh  coie,  the  lessor  in  ejectment  shall  recover  judgment  and 
execution. 'X^) 

[  "i^ld?  ]  By  the  words  of  the  fourth  section  the  lessee  is  to  pay  the  *ar- 
rears  of  rent,  &c.  into  court  before  the  trial;  and  no  proyision 
is  expressly  made  for  his  relief  in  case  he  should  suffer  judgment  to  go 
by  default  against  the  casual  ejector.  U^  however,  the  point  should  arise, 
it  is  probable  that  the  Court  would  not  consider  a  judgment  so  obtained 
an  equivalent  to  a  trial,  but  would  grant  relief  to  the  lessee  at  any  time 
before  the  execution  executed.  In  the  case  of  Ooodtitle  t.  HoldfaBtj{t) 
which  was  decided  about  the  time  when  the  statute  was  enacted,  relief 
was  given  under  i^uch  circumstances ;  but  as  there  is  no  allusion  to  the 
statute  in  the  report  of  the  case,  it  is  probable  that  the  decision  took 
place  before  it  passed  into  a  law. 

The  provision  of  this  fourth  section  seems  also  to  extend  only  to 
cases  where  the  rent  and  costs  are  tendered  to  the  lessor,  or  paid  into 
court,  after  action  brought ;  yet  where  the  tenant  tendered  the  rent  in  ar- 
rear  after  the  lessor  had  given  instructions  to  his  attorney  to  commence 
an  action,  but  before  the  declaration  had  been  delivered,  the  court  set  a- 
side  the  proceedings  with  costs,  although  it  was  urged  by  the  lessor  that 
such  tender  was  merely  matter  of  defence  at  the  trial,  (m) 

Where  the  ejectment  was  brought  on  a  clause  of  re-entry  in  the  lease 
for  not  repairing,  as  well  as  for  rent  in  arrear  under  the  statute,  it  was 
argued,  on  a  motion  to  stay  proceedings  upon  paymetit  of  the  rent,  that 
the  case  was  not  within  the  act,  because  it  was  not  an  ejectment  found- 
ed singly  on  the  non-payment  of  rent ;  but  the  Court,  notwithstanding, 
■  made  the  rule  absolute,  with  liberty  fot  the  lessor  to  proceed  on 
[  *i68  ]  any  other  title.(n)  But  where  the  lessor  has  ^recovered  pos- 
session of  the  premises,  a  court  of  equity  will  not  grant  relief 
under  the  second  section,  if  such  recovery  was  by  reason  of  the  breach 
of  other  covenants  or  conditions,  as  well  as  by  the  non-payment  of  rent. 
And  where  the  tenant  applied  to  the  Court  of  Chancery  to  relieve  against 
a  recovery  upon  judgment  by  default  against  the  casual  ejector,  alledg- 
ing  that  the  ejectment  was  brought  for  a  forfeiture  incurred  by  non-pay- 
ment of  rent,  which  allegation  was  contradicted  by  the  landlord,  who 

(jk)  Roe,  d.  Wnt,  ▼.  Dooiff,  7  Eist,  863.  (n)  Pun,  d.  WUhers,  y.  Sktrdff,  B.  N.  P. 

(/)  Ea$ter  Term,  4  Geo.  II.  Stfan.  900.  97. 

•  <m)  OoodHfU;  d.  Steoauon  ▼.   Ninii^t^ 
W.  Bbek.  746. 
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•tated  in  his  answer,  that  the  tenant  liad  also  broken  many  of  the  co- 
venants of  the  lease,  for  which  the  landlord  had  a  right  to  re-enter  ;[1]  the 


[1]  Where  at  the  bottom  of  a  lease  cootaipiDg  a  clause  of  re-entry  for 
noD'performaocc  of  covenants,  conditions,  &c.  ;  the  lessee  agreed  net  to 
make  any  alterations  in  the  buildings  without  the  consent  of  the  lessor  : 
Held,  that  this  rested  merely  in  covenant,  and  was  not  a  condition  for  the 
breach  of  which  the  lease  was  to  be  forfeited.  Jackson  ex  dem.  Welden  vs. 
Harrison,  17  Johns.  Rep,  66. 

A  covenant  or  condition  in  a  lease  to  a  person,  bis  heirs  and  assigns,  for- 
ever, yielding  and  paying  a  certain  yearly  rent,  &c.  that  in  case  the  lessee 
or  his  heirs,  &c.  should  be  minded  to  dispose  of  the  premises,  or  any  part 
thereof,  he  should  give  to  the  lessor,  or  his  heirs,  &.C.,  the  right  of  pre- 
emption or  refusal  of  buying,  and  would  not  sell,  without  his  leave,  under 
bis  hand  and  seal  first  obtained ;  and  that  on  every  such  sale,  with  such, 
license,  he  should  pay  to  the  lessor,  one  tenth  of  the  purchase  money  for 
which  the  premises  were  sold,  with  a  clause  that  in  case  of  non-perform- 
ance, Slc,  ;  the  estate  demised  should  cease,  &c.  and  a  clause  of  re-entry 
for  a  breach  of  the  covenants,  &,c.  Held^  that  the  lessor  might  bring  Eject'-^ 
men  to  recover  the  possession  of  the  premises  on  the  forfeiture.  Jackson 
ex  dim.  Lewis  ^  Ux,  vs.  Schutz^  18  Johns.  Rep.  174.  ^  Vide  Jackson  ex^ 
dem.  Livingston  vs.  Groat,  7  Cozcen's  Rep.  285,  287. 

The  estate  of  the  lessee  under  such  a  lease,  is  a  fee  simple  conditional 
at  common  law,  or  a  fee  simple  subject  to  be  defeated  upon  a  condition 
subsequent.     Ibid.     Per  Platt,  J. 

And  if  the  condition  bad  been  absolute  not  to  aliene,  it  would  have  been 
repugnant  to  the  grant,  and,  therefore,  void.     tbid. 

A  covenant  by  a  Lessor,  that  if  the  Lessee  or  his  assigns  shall  be  mind- 
ed to  sell  or  dispose  of  their  Interest,  they  may  do  so,  first  giving  the  pre- 
emption to  the  Lessor,  and  paying  one  tenth  of  the  purchase  money  to  him'~; 
Provided^  that  if  these  be  not  done,  the  lease  shall  be  forfeited;  is  valid; 
and  extepdsnot  only  to  an  immediate  assignment  by  the  lessee,  but  to  bis 
assignee  either  by  operation  of  Law  or  voluntary  sale.  And  if  the  latter 
aaign  without  pffering  the  pre-emption,  and  paying  the  tenth  of  the  moqet* 
the  lease  is. forfeited.  Ibid.  (^Sed  Vide  Jackson ^ex  dem.  Livingston^  vs. 
Kip.  3  Wend.  Rep.  230,  232.  Opinion  of  the  Cou^t,  Per  Savaq*,  Ch.  J. 
limiting  this  Decision^  cited  fost  Page  160,  n.  [1] 

If  a  tenant  do  an  act  proper  in  itself,  bo  cannot  be  made  a  wrong  doer, 
by  a  consequence  which  be  could  not  anticipate  :  as  if  by  turning  the  wa- 
ter of  a  creek,  being  an  act  of  good  husbandry,  by,  causing  the  water  to 
flow  into  a  swamp,  the  timber  growing  there  is  killed,  it  is  not  to  be  deem- 
ed waste,  so  as  to  produce  a  forfeiture  of  the  lease ;  especially,  where  the 
landlord  has  lain  by  for  twenty  years,  during  which  time  new  trees  had 
grown  up,  of  more  value  than  the  old,  and,  therefore,  no  permanent  injury 
h^d  been  done  to  tbe  inheritance.  Jackson  ex  dem.  Van  Rensselaer  vs. 
Andrew  J  18  Johns.  Rep.  431.  • 

Where  a  plaintiff  in  replevin  denies  in  his  plea,  that  the  place  in  which 
the  distress  was  taken  was  within  the  demised  premises,  such  denial  does 
not  amount  to  a  general  disclaimer  of  all  holding  under  the  lessor,  so  as  to 
work  a  forfeiture  of  the  lease.  Jackson  ex  dem^  Deridder  vs.  Bogersy  1 1 
JohnS'  Rep.  33. 

25 
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court  directed  an  issue  to  tiy,  whether  the  landlord  knew  of  any  of  the 
breaches  of  ci^enant,  at  the  time  of  bringing  the  ejectnient.(o) 

Where  the  lessors  of  the  plaintiff  were  both  devisees  and  executors, 
and  in  each  capacity  rent  was  due  to  them,  the  defendant  moved  to  stay 
proceedings  on  payment  of  the  rent  due  to  the  lessors  or  the  plaintiff  as 
devisees,  they  not  being  entitled  to  bring  ejectment  as  executors ;  there 
appeared  to  be  a  mutual  debt  to  the  defendant  by  simple  contract,  and 
the  defendant  offered  to  go  into  the  whole  account,  taking  in  both  de- 
mands, as  devisees  and  executors,  having  just  allowances,  which  the  les< 
sors  of  the  plaintiff  refused :  the  rule  was  made  absolute  to  stay  pro* 
ceedings  on  payment  of  the  rent  due  to  the  lessors  as  devisees,  and 
cost&(/>) 

The  proceedings  may  be  staid,  either  by  moving  the  court,  or  in  va- 
cation time  by  summons,  (f) 

[  *159  ]      ''^In  moving  for  judgment  against  the  casual  ejector,  in  an 

ejectment  brought  under  the  provisions  of  this  statute,  the  Court 

will  not  grant  a  rule  for  judgment  widiout  an  ai&davit9(r)[l]  pursuant 

(o)  Wadmanr,  Ca/crV>>  10  Vex. S7.  (r)  In  tii«  ctM  of  Z>06  d.  HUddngi,  r. 

iS^  DvcftMorft,  a.  TMey,  r.  7\mtUai,  Znolt,  (Bmr.  614.)  it  appeared  dut  tke  laa* 

Ban.  184.  tor  of  Um  plainUff  had  oiiee  h—n  tanaat  to 

C9>:a8dlL^iie.I27.  tho  dafoadaiit,  ttndar  a  teace  Ibr  a  toimof 


And  in  an  action  of  Ejectment  by  thelaodlord  to  recover  the  premiseg, 
OB  the  groood  of  their  being  forfeited  by  such  disclaimery  the  tensnt  may 
grve  10  evidence,  that  the  disclaimer  was  iDteDded  only  as  to  the  place  m 
Which  the  distress  was  taken,  and  aho,  (hat  such  place  was  not  covered 
by  the  lease.    Ibid. 

"Whether  the  doctrine  of  forfeiture  applies  at  all  to  a  disclaimer  by  a  ten- 
ant for  life  ?    Qiiere.    /6id 

The  words  **and  these  presents,  are  upon  this  condition,"  (viz.)  ihatthe 
Le$U€  ska/I  svffer  the  Lesior  to  enjoy  a  way  reserved,  through  the  demietd 
premitee,  without  obetruciiotif  are  sufficient  in  a  durable  lease  to  make  the 
estate  a  conditional  one,  without  an  express  clause  of  re-entry ;  and  if  the 
way  be  obstructed,  Ejectment  lies.  Jackeon  ex  dem.  Blanehardj  vs.  ilffeti, 
9  OmefCe  Rep.  220. 

[1]  Where  the  landlord,  on  a  clause  of  re-entry  for  non-payment  of  rent, 
obtained  judgment  by  default,  against  the  casual  ejector,  the  record  of  the 
judgment,  without  the  previous  affidavit  required  by  statute  being  pro- 
dveed,  is  a  sufficient  defence  to  an  Ejectment,  brought  by  the  former  tea- 
ant  for  tlie  preSMses.    Jackson  tx  dem.  Shmth  8f  Ah  vs.  Wikon^  3  Johm. 
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to  the  Statute,  that  half  a  year's  rent  was  in  arrear  before  declaration 

yean,  of  wbiek  some  art  yt  to  oOme;  and  deaee  of  thii  aflidarit*     Tho  eout  waio 

IumI  been  cjeeted  by  him  nearly  twenty  yean  onanimonsly  of  opinion,  that  from  the  lapto 

heiure,  by  •  jodgmeat  in  ejeetment  ageiaft  of  yean  bo  aoeb  evidenee  wai  Moeeeary^S] 

tbeeaanaV^ctor,  pvnwuitto  the  stniateef  batUfeame  to  hate  been  Lord  Mati^fUUP$, 


4  Geo.  II.  0.  28,  for  non-payment  of  rent.  opinion,  that  if  the  lesaor  of  tlie  piainlilf  in 

The  title  let  up  by  the  loif  or  in  this  leit  ae-  the  •  eeond  action  had  proved,  that  in  pofait  of 

CloB  waa  theiifegihffity  of  the  pfooeediiigf  feet  no  alftdaYit  had  been  made,  he  woald 

in  the  lint  ejeetmeot,  from  the  want  of  n  hnTo  beenentitled  to  reeorer    Bat  qumrt^  if 

pioper  ailid«vit  whefeo*  to  sromid  the  jiidf*  the  proper  method  in  eaeheaaoi  If  the  j«d^ 

ment;  and  the  qoettion  for  the  Court  to  do-  ment  be  recent,  it  not  to  mo?e  the  eourt,  up* 

cide  waa.  whether  it  waa  neceaaary  for  the  on  aflidntit  of  fiietf ,  to  aet  aaide  the  jodg. 

defendant  (the  original  hndlord)  to  giro  eW-  ment  for  iiregolarityl 


The  tenant  abacooded,  and  the  landlord  took  posseasioD  of  the  premises, 
and  then  brought  ao  Ejectment,  as  lor  a  vacant  poaaessioo,  io  order  to 
bar  the  tenant's  right  nnder  the  lease ;  the  Conrt,  on  motion,  aet  aside  the 
proceedings,  with  costs,  as  a  nuUity,  Ejectment  not  lying  by  a  person  al- 
ready in  possession.  Jackson  tx  dem,  Clowes  vs.  Hakes^  2  Cainet*  JZep. 
336. 

The  plaintiff,  if  he  proceed  under  the  Statute,  {Sess,  36.  Oiap.  63.  See. 
23.  1  R  Li,  440.)  must  show  that  there  was  no  snfficient  distress  on 
the  premises,  or,  if  he  proceed  at  common  law,  he  mast  prove  a  demand 
of  the  rent.  Jackson  ex  dem,  Fan  Rensselaer  vs.  CoUins,  11  Johns, 
Rep.  1. 

Bnt  if  the  tenant  deny  the  title  of  the  lessor,  and  disclaim  by  parol  to 
hold  under  him,  it  is  a  waiver  of  the  necessity  of  the  demand.    Ibid» 

It  secms^  that  where  the  lease  contains  no  clause  of  reentry,  the  land- 
lord cannot  brine  Ejectment  under  the  statute.  Jackson  ex  dan.  Van  Rent* 
selaerrn,  Hogaboom,  11  Johns.  Rep.  163. 

The  want  of  sufficient  distress  on  the  premises  must  be  at  the  time  when 
the  declaration  in  Ejectment  is  served.    Ibid. 

If  a  lessee,  holding  landd  under  a  lease  containing  a  clause  of  reentry. 
In  case  of  non«paymelrit  of  rent,  leave  the  premises,  and  persona  claiming 
title  under  the  lessor  have  been  io  possession  for  14  years,  since  the  de- 
parture of  the  lessee,  a  demand  and  re-entry  by  the  lessor  will  be  presu* 
mod.    Jackson  ex  dem.  Goose  ^  Ak  vs.  L^marcst^  2  Cameif  Rep.  382. 

A  lease  was  executed  in  1769,  reserving  rent,  with  a  clause  of  re-entry 
for  the  non-payment  of  the  rent,  and  the  lessee  died  in  1776,  without  wUe 
or  children  ;  and  there  being  no  evidence  of  a  continuance  of  possession 
under  him,  or  of  payment  of  rent,  and  the  lessor  having  taken  posseaaion 
in  1786  ;  it  was  Heid^  in  1809,  (hat  a  re-entry  by  the  lessor  for  non-pay- 
ment of  rent,  was  to  be  presumed*  Jackson  ex  dem.  SnUih  ^  AL  vs.  SieW' 
an,  6  Johns.  Rep,  34. 

After  a  lapse  of  onlj  nine  years,  a  re-entry  for  the  non-payment  of  rent* 
will  not  be  presumed.  Jackson  ex  den^  DonaUy  ^  Al  vs.  Waishf  3  Johns. 
Rep.  226. 

f2]  A  leade  for  Uvea  contained  a  clause  of  re-entry,  for  non-payment  of 
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served,  that  the  lessor  of  the  plaintiff  bad  a  right  to  re-enter,  and  that  no 
sufficient  distress  was  to  be  found  upon  the  premises  countervailing  the 
arrears  of  rent  then  due :  and,  if  the  case  require  it,  the  affidavit  must 

also  go  on  to  state,  that  the  premises  were  untenanted,  or  that 
[  *I60  ]  the  tenant  could  not  be  legally  served  *with  the  declaration,  or 

as  the  facts  may  be,  and  that  a  copy  of  the  declaration  was  affix- 
ed on  the  most  notorious  (stating  what)  part  of  the  premises. (8)[1] 

This  affidavit  is  of  course  only  necessary  upon  moving  for  judg- 
es) Appcndxi,  No.  19. 


rent ;  or^  if  the  lessee  should  have  the  possession  for  six  months,  or  not 
perform  the  covenants,  6lc.  The  tenant  1ef\  the  premises  in  1810,  and  the 
landlord  ib  Aprii^  1811,  executed  another  lease  to  the  defendant,  who  enter- 
ed and  took  possession  of  the  premises,  and  the  first  lessee,  who  had  paid  no 
rent  to  bis  landlord,  af^er  the  first  ofMay,  1809,  brought  an  action  of  ejectment 
in  1821, against  the  defendant,  the  second  lessee,  to  recover  the  possession: 
Hcldf  that  the  right  of  the  tenant,  (the  first  lessee,)  could  be  barred  only 
by  a  recovery  in  ejectment,  under  the  statute  ;  and  that,  if  a  legal  re-entry 
vras  to  be  presumed,  it  would  be  a  re-entry  under  the  statute,  rather  than 
at  common  law  ;  but  that,  in  the  absence  of  any  record,  or  evidence  of  a 
re-entry  or  a  recovery  in  ejectment,  under  the  statute,  such  re-entry  could 
not  bo  presumed  ;  and  that  a  re-entry  at  common  Law  was  not  to  be  pre- 
sumed, unless  aAer  a  possession  for  14  years,  at  least;  And  admitting 
that  the  landlord  entered  six  months  after  bis  tenant  had  quitted  the  pos- 
session, that,  alone,  could  not  devest  the  apparent  right  of  possession  gain- 
ed by  the  tenant,  (or  first  lessee.)  Jackson  ex  dem.  My  en  vs.  Elleswwth^ 
^0  Johns,  Rep,  180. 

[]]  Where  one  of  the  conditions  of  the  lease  was,  that  the  lessee  should 
pay  aU  taxes,  Sl€.  ;  held,  that  the  lessor  had  no  right  to  re-enter  for  a  breach 
of  the  condition,  without  showing  a  demand  of  payment  of  the  tax  within 
the  period  required  by  law,  in  order  to  create  a  forfeiture.  Jackson  ex  dent, 
Welden  vs.  Harrison^  17  Johns.  Rep.  66. 

Nor  can  the  lessor  re-enter  on  the  ground  of  forfeiture  for  the  non* 
payment  of  rent,  without  showing  a  demand  of  the  rent  due  on  the  last 
day,  from  the  tenant  on  the  premises,  a  convenient  time  before  sun  set, 
6bc.  or  a  strict  compliance  with  all  the  formalities,  required  by  the  com- 
mon law  ;  bis  claim  being  regarded  stricti  juris.     Ibid. 

Proving  a  demand  of  the  rent  of  bis  tenant,  at  the  house  on  the  premi- 
ses, in  the  afternoon  of  the  last  day,  is  sufficient.    Ibid. 

Where  the  lessor  proceeds  for  a  forfeiture,  or  to  enforce  a  penalty,  he 
must  show  a  demand  of  the  rent  on  the  very  day  on  which  it  was  payable  ; 
but  where  the  rent  is  payable  on  the  land,  and  the  lessor  brings  covenant, 
Of  proceeds  by  distress,  to  recover  the  rent,  he  need  not  show  a  previotis 
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ment  against  the  casual  ejector,  or  after  a  nonsuit  at  the  trial  for  the 


demand,  although  the  rent  was  payable  on  demand.     Remsen  vs.  Conklin, 
18  Johns,  Rep.  447. 

Id  the  case  o(  Jackson  ex  dem  Livingston  vs  Kip.  (3  Wend,  Rep.  230.) 
The  lessors  of  the  plaintiff  claimed  to  recover  a  farm  for  breach  of 
conditions  contained  in  an  unexpired  lease  for  lives  of  (he  premises,  bear- 
ing date  in  1795,  executed  by  the  ancestor  of  the  lessors  of  the  plaintiff  to 
the  father  of  the  defendant,  and  under  wbich  he  claimed  title.  The  con- 
dition relied  on  was,  that  if  the  yearly  rent  should^be  behind  and  unpaid  for 
the  space  of.  twenty  days  after  (he  day  appointed  for  its  payment ;  and  that 
if  the  lessee,  his  heirs,  &c.  should  not  observe,  keep  and  perform  the 
several  covenants  in  the  indenture  of  lease  expressed  to  be  performed  by 
the  lessee,  d&c.  the  indenture  and  the  estate  thereby  created  were  to  be 
void,  d&c,  and  a  right  of  re-entry  was  given  to  the  landlord,  his  heirs  and 
assigns.  One  of  the  covenants  in  the  lease  was,  (hat  on  every  sale  or  as« 
signment  of  the  demised  premises  by  the  lessee,  his  heirs,  Slc  he  or  they 
should  pay  to  the  landlord,  his  heirs,  d&c.  a  fifth  part  of  the  consideration 
money  of  such  sale  or  assignment. 

The  plaintiff  proved,  (hat  in  May,  1826.  the  rent  due  and  In  arrear 
amounted  to  the  sum  of  ^122,  and  that  in  Aprils  1826,  (he  property  of  the 
defendant  was  sold  on  execution.  It  appeared  that  at  the  time  of  the  sale 
there  was  more  than  double  the  amount  of  ])roper(y  on  the  premises  to. 
satisfy  the  rent ;  and  that  property  to  the  amount  of  |^150,  purchased  at 
the  sale,  was  left  on  the  premises,  and  continued  there  in  (he  possession 
of  the  defendant  at  the  time  of  the  trial  of  the  cause.  It  was  not  proved 
specifically  that  the  estate  of  the  defendant  in  the  demised  premises  was 
sold  under  the  execution.  On  this  evidence  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  (he  Supreme  Court. 

By  the  Courts  Savagb.C.  J.  ''The  plaint  iff  cannot  sustain  this  action  for 
*<  the  Don-payment  of  rent,  neither  at  common  law  nor  under  the  statute. 
-*  He  cannot  recover  at  common  law,  because  he  has  not  complied  with  the 
"  common  law  requirements,  such  as  the  demand  of  the  precise  amount  of 
"  rent,  on  the  day  it  fell  due,  at  a  convenient  time  before  sun  down.  (7  T. 
«•  Jl.  1 17.  1  8aund,  286,  n.  16.  Sound,  on  PL  and  Ev,  470.)  Nor  can 
*^  this  action  be  sustained  under  the  statute,  because  there  was  abundant 
•«  property  on  the  premises  countervailmg  the  arrears  of  rent,  and  which 
"  might  have  been  distrained. 

^  Nor  can  the  plaintiff  recover  for  a  breach  for  the  non-payment  of  tfao 
"  fifth  of  the  sale  of  the  premises.  I'he  case  is  ra(her  obscure  as  (o  the 
«*  sheriff's  sale  in  April,  1826.  I(  is  not  stated  that  the  defendant's  interest  in 
'*  (he  demised  premises  was  sold  ;  and  if  (here  was  no  sale,  there  could  be 
*^  no  forfeiture  on  that  ground.  If  there  was  a  sale  of  the  premises,  then  a 
*<  question  I  apprehend  would  arise,  whether  such  sale  was  collusive^  or  whe- 
"  ther  it  was  bona  fide  an  adversary  proceeding  on  the  part  of  the  creditor. 
'*  If  collusive,  and  made  with  intent  to  defeat  the  condition  in  the  lease,  then 
**  the  plaintiff  would  be  entitled  to  recover  ;  but  if  bona  fide,  then,  accordine 
**tothe  opinionof  Piatt,  justice,  in  Jackson  v.  Silv€rnail,{l5John8,  R.  279,^ 
**  such  sale  does  not  work  a  forfeiture  ;  and  such  was  the  point  decided  by 
'*  this  court  in  Jackson  ex  dem.  Schuyler  v.   Corligs,  (1  Johns.  JR.   631,) 
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tenant's  not  confessing  lease,  entiy,  aod  ouster ;  but  if  the  tenaat  ap» 
pear,  and  the  ejectment  come  to  trial,  the  matters  contained  in  the  above 
affidavit  must  be  proved.(f) 

When  a  forfeiture  has  accrued  upon  a  clause  of  re-entry  for  rent  in 
arrear,  such  forfeiture  will  be  waived,  if  tin  landlord  do  any  act  alter  the 
forfeiture  which  amounts  to  an  acknowledgment  of  a  subsisting  tenan- 
cy;  as  if  he  receives  rent  due  at  a  subsequent  quarter,  or  distrain  for 
that  ia  respect  of  which  tlie  forfeiture  accrued,[2]  or  receive  the  same 
and  give  a  receipt  for  it  as  for  so  much  rent,  or  in  which  he  caHs  the  par- 
ty his  tenant  It  seems,  however,  according  to  the  old  authorities,  that 
in  case  of  a  lease  for  years,  the  bare  acceptance  by  the  fessor  at  a  sub- 
sequent day,  of  the  rent,  in  respect  of  which  the  forfeiture  accrued^  al- 
'though  before  ejectment  brought,  will  not  of  itseU^  unless  accompanied 
with  circamstances  which  show  an  intention  to  continue  the  tenancy, 
bar  him  of  his  right  to  re*enter,  because  the  rent  is  a  duty  due  to  him, 
and  as  well  before  as  after  re-entry,  he  may  have  an  action  of  debt  for 
the  same  on  the  contract  between  the  lessor  and  lessee ;  but  that  in  the 
case  of  a  lease  for  life,  the  mere  acceptance  of  such  rent  will  be  suffi- 
cient to  affirm  the  lease,  as  the  lessor  could  not  receive  it  as 
[  *161]  due  upon  any  contract,  *but  must  receive  it  as  his  rent ;  for 
when  he  accepted  the  rent  he  could  not  have  an  action  of 

(I)  Doe,  d.  Biickmgu,  t.  Leufi9,  Borr.  614, 20. 


"  Iboagh  an  inttmatioD  to  the  contrary  was  thrown  out  by  Mr.  Justice  Both* 
'■^erland,  imJackion  v.  Groat^  (1  Cowen.  286.)  Upon  the  facts  appearing 
"  to  this  cases  the  defendant  is  entitled  to  judgment." 


448. 


Same  Point,  Jackson  ex  dem,  Norton  vs.  Sheldon^  5  Cawen's  Rep. 


To  make  a  receipt  for  rent  operate  as  a  waiver  of  a  forfeiture  of  the  es- 
tate demised,  the  rent  most  not  only  be  received  after  the  forfeitare  is  in- 
curred, bat  such  rent  so  received  must  have  accrued  after  that  time. 
Jackion  ex  dem.  Blanchard  vs.  Ailen^  3  Cowen's  Rep.  220. 

And  this  validates  the  lease  only  to|  the  time  when  the  rent  so  received 
accrued ;  but  will  not  operate  as  a  waiver  of  a  forfeiture  incurred  by  con-* 
tinning  the  original  cause  of  the  forfeiture  after  the  day  on  which  the  rent 
received  fell  due.    Ibid* 

If  the  lessor  is  ignorant  that  a  forfeiture  has  been  incurred,  accept* 
ance  of  rent  is  not  a  waiver  of  it.  Jackeon  ex  dem.  Church  v.  Brownson, 
7  Johns,  Rep.  227. 
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debt  for  it,  but  his  remedy  was  by  assize,  if  he  bad  seisio,  ordis* 
tre8s.(ti) 


Where  an  ejeotment  was  brought  upon  a  proviso  of  re-entry  for  non- 
payment of  rent|  and  the  lessor  also  commenced  an  action  of  covenant 
for  rent,  accniing  subsequently  to  the  day  of  the  demise  in  the  ejectment, 
and  the  tenant  paid  into  court  the  rent  demanded  in  the  actimi  of  cov^ 
nant,  the  forfeiture  was  holden  to  be  waived ;  but  it  seems  doubtful,  whe- 
ther the  commencement  of  the  action  of  covenant  was  qfdee/f  sufficient 
to  waive  the  forfeiturc.(t>) 


It  seems  that  a  landlord  will  not  waive  his  tight  of  re-entry  for  a  for- 
feiture, incurred  by  non-payment  of  rent,  by  taking  an  insufficient  dis- 
tress for  that  rent(i0)[l] 


<a0  GreerCt  €»•,  Cto.  EUz.  8.  S  C.l 
L«OB.  288.  Pmmmfi  eaie  8  Ca  61.  <t  vide 
Doe,  d.  Cheney,  r*  BaUen,  Cowp-  243. 

<f»)  Am,  d.  Crow^fUm,  r.  MUt^ui^  B.  N. 
PSft    aN.P.SfiO. 

(10)  Brewer,  d.  Lord  Onelow,  t.  Eaton, 
tlttd  b  "Qoodri^,  d.  CharUr,  t.  Cordwent, 
6  T.  B.  228.  It  may  be  «mI«1  Co  MtiM  in 
ibia  plfce  aiiroviskm  of  tiio  kgiiUtan  jn  one 
pocticular  cueof  rentinamar,  alUioogh  it 
doei  not  ttrictly  belong  to  a  treatise  on  ejeot- 
meU,  Byttio<tatatellGoe.Il.c.  ia.s.  16. 
•der  neitiBgt  that  landlorda  are  often  gnat 
•oiTefttra  by  teaanta  numing  away  in  anear, 
ud  not  only  tnifoiing  the  demieed  premieea 
to  be  oneolUTated  withoat  any  diitreit  there- 
on, whereby  the  huidlords  or  leuora  might 
bo  tatiiHed  for  the  rent  in  arrear;  bat  alto 
nfliilng  to  deliver  up  the  potseaaion  of  the 
demif  ed  preniisea,  whereby  the  landlords  are 
put  to  the  expense  and  delay  of  recoveriog 
them  in  ejoetment,  it  is  enacted, «  That  if  any 


^'tenant  holding  any  lands,  tenamenti,  or 
"  hereditaments,  at  a  raek  rent,  or  where  the 
'« rent  reserTed  shaU  be  foil  thiM^iBwAs  of 
«*  the  yearly  valne  of  the  demised  premiaefl, 
**  who  shaU  be  inairenr  for  one  years'  rant, 
*'  shall  desert  the  demited  premises,  and 
"  leave  the  same  onenltivatedonmoeeiipled, 
*'  so  as  no  sn flioiaBi  dlatnsa  can  ht  had  to 
'<  oonntenrail  the  arrears  of  rent;  it  shall  and 
«  may  be  bwfoi,  to  and  for  two  or  more  jns* 
'•tiees  of  the  penee  of  the  eoonty,  riding, -dl- 
«  vision,  or  pkoe,  (having  no  interest  in  the 
"  demised  premises,)  at  the  request  of  the 
'*  lessor  or  landlord,  lessors  or  landlorda,  or 
**  his,  her,  or  their  bailiif  or  receiver,  to  go 
<*  upon  and  view  the  same,  md  to  ^dBs,  or 
*<  cause  to  be  afiacoA,  on  the  uaeel  aaCorimia 
"  port  of  tno-prBmisos,  nollee  hi  wntlli^,'WhSt 
«  day  (at  the  distance  of  fourteen  di^e  at 
<*  least)  they  will  return  to  take  a  seOend  tIow 
*'  thereof;  and  if  upon  such  second  Ticw  the 
*'  tenant,  or  some  person  on  his  othtt  bobalf. 


[1]  Where  a  landlord  had  distrained  Tor  rent  in  arrear,  thoogh  the  dis- 
tress  was  insufficient  to  satisfy  it,  it  was  Held,  that  he  could  not  afterwards 
bring  ejectment  on  account  of  the  same  rent,  upon  the  clause  of  re-entry 
under  the  ?3d  section  of  the  Statute  concerning  Distresses,  Renis^  and  the 
Renewal  of  Leases.  (1  JR.  L.  Ntw-York  440,  441.)  And  that  the  act  of 
distraining  waives  the  forfeiture.  Jackson  ez  dem,  Norton  vs.  Sheldon, 
5  Cowen's  Rep  448.  % 
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[  *162  ]  *With  respect  to  provisoes  for  re-entry  upon  the  breach  of 
other  conditions,  no  general  principle  can  be  laid  down,  except- 
ing that  which  arises  out  of  the  maxim  of  our  law  that  every  doubtful 
grant  shall  be  construed  in  favour  of  the  grantee ;  namely,  that  the 
breach  complained  of  must  come  within  the  very  letter  of  the  covenant, 
or  the  lease  will  not  be  forfeited ;  and  the  clearest  method  of  showing 
the  application  ot  this  principle  will  be  by  giving  a  short  digest  of  the 
cases  upon  the  subject. 

Where  the  lessee  covenanted  with  the  lessor  not  to  assignlns  term  with- 
out the  lessor^s  consent,  and  afterwards  devised  his  term  without  such 
consent,  it  was  holden  not  to  amount  to  a  forfeiture,  for  a  devise  is  not  a 
lease.[x) 

[  *163  ]  ^Where  the  lessee  covenanted  not  to  demise,  assign,  trans- 
fer, or  set  over,  or  othenoise  do  orptU  away  the  indenture  of  de- 
mise, or  the  premises  thereby  demised,  or  any  part  thereof,  to  any  pci*- 
son  or  persons  whatsoever,  and. afterwards  made  an  undet-kase  of  the^ 
premisf^  it  was  held  not  to  be  a  breach  of  the  covenant,  or  a  forfeiture 
of  term,  for  an  under-lease  is  not  an  assignmerU.  And  it  was  said  by  the 
Court,  in  answer  to  an  argument,  that  although  an  under-lease  did  not 
amount  to  an  asrigfment^  yet  that  it  was  a  transferring^  seUh^  ener^  doimg, 
or  putting  atoay^  with  the  premises ;  that  the  Courts  have  always  looked 
nearly  into  ihes**  conditions,  covenants,  and  provisoes ;  that  the  devising 
a  term  was  a  doing  or  apuitir^  it  away  ;  so  being  in  debt  by  confessing  a 
judgment,  and  having  the  term  taken  in  execution  was  the  like  3  but  that 

'*«]»Iifioi  ftpp«ar»  9od  pay  the  rent  in  arrear,  "  the  judges  thereof;  and  if  in  Wales,  then 

**  or  there  ehail  not  be  suificient  distress  upon  '*  before  the  courts  of  grand-sessions  respec- 

**the  premises;  then  the  said  justices -may  "  tively;  who  are  hereby  respectively  em- 

"  pot  the  landlord  or  landlords,  lessor  or  les-  '*  powered  to  order  restitution  to  be  made  to 

**  son,  into  the  possession  of  the  said  demss-  '*  such  tenant,  together  with  his  or  her  expen- 

"  ed  premises;  and  the  lease  thereof  to  such  "  ces  and  costs,  to  be  paid  by  the    lessor,  or 

"  tenant,  as  to  any  demise  therein  contained  "  landlord,  lesson  or  landlords,  if  they  shaU 

«  only,  shall  from  thenceforth  become  void.*  **  see  cause  for  the  same;  and  in  case  they 

Sect  17.  "Provided  always,  that  such  pro-  **  shall  affirm  the  act  of  the  said  jnstieet, 

«« eeedings  of  the  said  justices,  shall  be  exam-  "  to  award  costs,  not  ezce^ing  Hv  pounds, 

itiaable  in  a   summary  way,  by   the  next  <*  for  the  fiirolous  appeal"    The  yrovisiong 

"  jnsUce  or  justices  of  assize,  of  the  respect-  of  this  statute,  however,  like  those  of  4  Geo. 

**  ive  counties  in  which  such  hnds  or  premi-  II.  c  28.  are  holden  to  extend  only  to  casea 

<»8es  iae;  and  if  they  lie  in  the  ci^of  Lou-  where  the  buuUord  has  aright  of  re-«ntry  re- 

'<  doD,  or  county  of  Middlesex,  by  the  judges  served  to  him  by  Uie  demise.    Wood.  L.  & 

•'  of  the  courts  of  King's  Bench,  or  Common  T.  828i 
**  Pleas;  and  if  in  the  countiei,  palatine  .of  (x)  Fox,  y.  Sumn,  Sty.  482. 

"  Chester,  Lancaster)  or  Durham,  then  before 
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none  of  these  amounted  to  an  assignment,  or  to  a  breach  of  the  cove« 
nant,  or  condition.(y)[l] 

It  seems  to  have  been  onceholden,  that  if  a  lessee  for  years  grant  the 
lands  to  another  for  the  whole  term  he  has  therein,  but  reserve  the  rent 
payable  to  himself  and  not  to  the  original  lessor,  it  will  be  a 
lease,  and  not  an  as-^signment,  notwithstanding  the  want  of  a  [  *^164  ] 
reversion  in  the  party  so  granting ;  but  this  doctrine,  if  the  de^ 
cision  were  as  reported,  has  since  been  overruled.(2) 

Where  the  lease  contained  a  proviso,  that  the  lessee  should  not  set,  let, 
or  assign  over,  the  whole,  or  any  part  of  the  premises,  without  leave  in 
writing,  on  pain  of  forfeiting  the  lease,  it  was  held  that  the  lessee  could 
not  underlet  without  incurring  a  forfeiture ;  because,  the  word  ever  was 
annexed  only  to  the  word  assign ;  and,  therefore,  the  condition  was  bro- 
ken, if  the  lessee  let  the  premises,  or  any  part  of  them,  for  any  part  of 
thetime.(a)[l]    Aftd  where  the  proviso  was  not  to  assign,  or  otherwise 

(jf)  €fruMoe,d.BUaeowe,v.BHgby,ZWilB.  quart  if  tbe  temuiej  thereby  created  doeg 

284.  not  eaiureiu  a  tenaney  from  year  to  year,  uA 

(z)  Poultney  ▼.  HoIwub,  Stran.  405.  Pahn'  n6t  aa  a  tenancy  for  the  residoe  of  the  tena. 

err.filioartb, Dong.  187, til tioMt.    Itteema  Vide  Doe,  d.  Rigge,  r.  BeQ,  6  T.  £.431. 

from  theae  eaaet,  that  a  parol  aafignneat  «f  dasUm  r.  BToitey,  8  T.  R^  8. 

the  whole  term,  which  ia  roid  by  the  •  tatote  (a)  Aof,  d.  Qregmm,  t.  JStorifOfi,  2  T«  B. 

4r  fraadi,  win  1w  good  aa'  iitt  widuMease;  bat  42S» 

[1]  Where  a  lessee  for  lives  covenanted  not  to  sell,  dispose  of,  or  assign 
bis  estate  in  the  demised  premises,  without  the  permission  of  the  lessor, 
^c.  and  the  lease  contained  a  clause  of  forfeiture  for  non-performance  of 
covenants;  held,  that  a  lease  of  part  of  the  premises  by  the  lessee  for  twen- 
ty years,  was  notsqch  a  breach  of  the  covenant;  and  that  nothing  short  ot 
an  assignment  of  his  whole  estate,  by  the  lessee,  would  produce  a  forfeit 
ture  of  the  lease.  Jackson  ex  dem.  Stevens  y.  SilvernaUf  15  Johns,  Aep, 
278.  ^  Vide  Jackson  ex  dem,  Livingston  vs.  Groat,  7  Cou>en*3  Rep,  285, 
287. 

Nor  wonld  a  sale  of  the  whole  premises  under  a  judgment  and  execu- 
tion against  the  lessee,  work  a  forfeiture,  there  being  no  evidenee  of  any 
£rand  or  collusion  on  the  part  of  the  lessee^.     Ibid. 

So,  where  a  lease  for  the  term  of  isepen  years,  contained  a  like  covenant, 
that  tbe  lessee,  '*  should  not  assign  over,  or  otherwise  part  with  the  inden- 
tore,  or  the  premises  thereby  leased,  or  any  part  thereof,"  d&c,  and  there 
was  a  clause  of  re-entry  for  a  breach  of  covenants ; .  held,  that  no  forfeiture 
was  mcurred  by  an  underletting  for  two  years.  Jackson  ex  dem.  Welden  v. 
Harrison,  17  Johns,  Rep,  6&, 

(I]  If  it  be  covenanted  in  a  lease,  '^  that  in. case. the  lessee  sliouli)  suiil^r 
or  permit. more  thaq  one  person  to  every  hundred  acres,  to  resifle  on,  use, 
(or  occupy  any  part  of  the  premises,  the  lease  ahouM  be  void/'  e^d  the  lea- 

26 
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part  mih  the  premisesj  for  the  whole,  or  any  part,  of  the  term,  the  pravi« 
80  was  held  to  be  broken  by  an  under-lease,  as  weU  as  by  an  assign** 
tnent.(6) 

[  *165  ]  *Where  a  lease  contained  a  proviso  for  re-entry,  in  case 
the  tenant  should  demise,  or  let  the  demised  premises,  or  any 
^art  thereof,  Ibr  all  or  any  part  of  the  term  without  license,[l]  and  the 
tenant  without  license  agreed  with  a  person  to  enter  into  partnership 
with  him,  and  that  he  should  have  the  use-of  certain  parts  of  the  premis- 
es exduriveb/j  and  of  the  rest  joindy  with  him  the  tenant,  and  accordingly 
let  him  into  possession ;  it  was  held  that  the  lease  was  forfeited  there- 
by ;  for  that  it  was  a  parting  with  the  exclusive  possession  of  some 
part  of  the  demised  pi  emises,  and  whether  it  were  gratuitously,  or  for 
rent  reserved,  was  immaterial.(€) 

A  covenant  not  to  underiet  any  part  of  the  premises  without  licensei 
IS  not  broken  by  taking  \h  lodgers  ;[2]  ibr,  per  Lord  EUenboraughj  C.  J* 
*^  The  covenant  can  only  extend  to  such  underletting  as  a  Ucense  might 
be  expected  to  be  applied  for,  and  whoever  heard  of  a  license  from  a 
landlord  to  take  m  a  lodger  V\d) 

Where  the  lessee  enters  into  covenants  not  to  a8sign,[S]  &c.  the  courts 

aOL  297, 

id)  JDoc,d.  PiU,  r,  Lmingj  4Campb.77. 

see  lets  part  of  the  premises  to  persoas  for  a  year,  to  cultivate  for  shares, 
in  the  proportion  of  more  than  one  to  each  hundred  acres,  it  is  a  breach  of 
the  condition,  and  defeats  the  lease.  Jackson  ex  dem.  Colden  v.  Brownett. 
i  Johns.  Rep^  267.    Jackson  ex  dtm,    Colden  v.  Rich^  7  Johnt,  Rep.  194. 

But  where  theqaantity  of  land  demised  was  136  acres,  and  a  like  cove- 
nant in  the  lease,  it  is  not  a  breach  for  the  lessee  to  permit  another  tenant 
besides  himself  to  occupy  the  premises.  Jackson  ex  dem  Colden  v.  Agan, 
1  Johns.  Bep.  273. 

[1]  If  the  lease  contain  a  covenant  that  the  lessee  shall  not  assign  with- 
out the  permission  of  the  lessor,  and  the  lessee  do  assign  part  of  the  pre- 
mises with  the  consent  of  the  lessor,  it  is  not  a  surrender,  but  the  lessee 
stni  remains  liable  for  every  act  of  the  assiflrnee.  amounting  to  a  breach  of 
the  covenants  contained  in  the  lease.  Jackson  ex  dem.  Church  v.  Browne 
son^  7  Johns.' Bep.  227. 

[2]  Letting  land  upon  shares,  for  a  single  crop,  does  not  amount  to  a 
ease  of  the  land,  and  the  owner  alone  can  bring  trespass.  Bradisk  v. 
Sehenek,  8  Johns.  Rep.  151. 

[S]  In  Ejectment  on  a  clause  of  re*entry,  in  case  the  tenant  should  as- 
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wiU  diadaguish  between  those  acts  which  are  doae  by  him  vol- 
untarily, and  those  which  pass  in  Htwitum^  and  will  not  hold  [  *166  ] 
the  latter  to  be  a  breach  of  the  covenant.  Thus,  if  the  lessee 
become  bankrupt,  and  the  term  be  assigned  under  the  commission,  no  for- 
feiture will  be  incurred  ;(6)  unless,  indeed,  there  be  an  express  stipulation 
in  the  proviso  that  it  shall  extend  to  the  bankruptcy  of  the  lessee.(/)  And 
where  a  lessee  who  had  covenanted  not  to  ^^  let,  set,  assign,  transfer, 
make  over,  barter,  exchange,  or  otherwise  part  with,  the  indenture,^' 
with  a  proviso,  that  in  such  case  the  landlord  might  re-enter,  afterwards 
gave  a  warrant  of  attorney  to  confess  judgment,  on  which  the  lease  was 
taken  in  execution  and  sold ;  it  was  held  to  be  no  forfeiture  of  the  lease, 
unless  the  warrant  of  attorney  were  given  expressly  for  the  purpose  of 
having  the  lease  taken ;  for  judgments,  in  contemplation  of  law,  always 
pass  in  tnmtum.  And  Lord  Kenyany  C,  J.  said,  *^  there  was  no  differ^ 
ence  between  a  judgment  obtained  in  consequence  of  an  action  resisted, 
and  a  judgment  that  is  signed  under  a  warrant  of  attorney ;  since 
the  latter  is  merely  to  shorten  the  process,  and  lessen  the  expense  of  the 
proceedings  :^'  but  if  the  warrant  of  attorney  be  expressly  given  for  the 
purpose  of  having  the  lease  taken  in  execution,  it  will  be  held  to  be  in 
fraud  of  the  covenant,  and  a  forfeiture  of  the  lease.(g)[l] 


8.  BBS.  67.  800. 

C/)  Jl9€,d.fiimicr,T.  CMlUn,  2  T.  R. 
US. 

sign,  set  over,  or  otherwise  let  the  demised  premises,  it  is  not  sufficient  to 
prove  the  defendant,  a  stranger,  io  possession  of  the  demised  ppemises,  and 
his  declaration  that  they  irere  demised  to  htm  by  another  stranger.  JDo^ 
▼8.  Payiu,  1  StarkU's  Rep.  86. 

And  such  evidence  woald  not  be  sufficient  even  if  the  tenant  had  cove« 
nanted  not  to  part  with  the  possession.    Ibid. 

^  [1]  A  lessor  reserved  one  quarter  of  the  money  arising  from  every  let- 
ting, assigning  or  disposing  of  the  premises  by  the  lessee,  who  covenanted, 
that  whatever  he  should  incline,  or  be  by  law,  or  otherwise,  obliged  tosell, 
&c.,  be  woald  make  the  first  offer  to  the  lessor,  giving  him  notice  of  the 
price,  &c  ;  and  it  was  provided,  that  every  sale,  renting,  &c.  should  be 
void,  and  the  premises  revert  to  the  lessor,  unless  the  seller  or  purchaser 
should  pay  the  lessor  the  one  fourth  of  the  money  offered,  d&c.  The  ten- 
ant who  held  under  the  lease  confessed  a  judgment,  on  which  an  execution 
issued,  and  the  lease  was  sold  by  the  sheriff:  held  that  this  was  not  a  for* 
feiture,  unless  the  judgment  had  been  confessed  fraudulently,  or  for  the  pur* 
pose  of  enabling  the  creditor  to  take  the  lease  in  execution  under  the  judg- 
ment, and  with  a  view  to  defeat  the  lessor's  reservation  of  one  fourth  of 
the  money  offisred.  Jack$n  ex  dem.  Schmj^ler  v.  CorUei,  7  Johns.  Rep. 
531.  '^ 
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[  *1 67  ]      This  protection  extends  also  to  the  party,  to  whom  the  *tenn 

is  by  law  assigned.     The  reason  of  this  is,  that  such  assignee 
cannot  be  encumbered  with  the  engagement  belonging  to  the  property 
which  he  takes,  but  must  be  allowed  to  divest  himself  of  it  and  convert 
it  into  a  fund  for  the  benefit  of  the  creditors ;  and,  therefore,  a  forfeiture 
is  not  incurred,  if  the  assignee  sell  the  term.(/i) 

But  where  one  leased  for  twenty  one  years?,  "  If  the  tenant,  his  exe- 
cutors, &c.  should  BO  long  continue  to  inhabit  and  dwell  in  the  farm- 
house, and  actually  occupy  the  lands,  &c.  and  not  let,  set,  assign  over,  or 
otherwise  depart  with  the  lease,^'  the  tenant  having  become  bankrupt, 
i^nd  his  assignees  having  possessed  themselves  of  the  premises,  and 
sold  the  lease,  and  the  bankrupt  being  out  of  the  possession  and  occu- 
pation of  the  farm,  it  was  held,  that  the  lessor  might  maintain  ejectment. 
And  this  case  was  distinguished  from  the  one  just  mentioned,  as  not  be- 
ing a  ease  of  forfeiture ;  but  one  in  which  the  term  itself  was  made  to 
Continue  and  depend  upon  the  personal  occupation  of  the  lessee,  and 
that  therefore  the  term  itself  ceased,  when  the  lessee  had  no  longei:  the 
occupation  of  the  farm,  (t) 

Where  a  leaso  contained  an  exception  out  of  the  demise  of  all  trees 
then  growing,  or  thereafter  to  grow  upon  the  demised  premises,  and  also 
a  proviso,  that  if  the  defendant  should  commit  any  toasie  in  or  upon  the 
sctid  demised  premisesy  it  should  be  lawful  for  the  lessor  to  re-enter ;  it 
was  held  to  be  no  forfeiture  of  the  lease,  to  cut  down  tlie  trees  excepted ; 

for  that  waste  could  only  be  committed  of  the  thing  demised, 
I  *168  ]  and  those  trees  being  excepted  out  of  the  demise,  *no  waste 

could  be  committed  of  them,  and  consequently  no  forfeiture^ 
within  the  provision  of  the  lease,  couM  be  incurred  by  cutting  them 
down.(j)[l] 

(A)  JDoi,  d.  Goodbdiere,  r.  Bevan,  8  M.  &  (  ;)  Chodright,  d.  PeUrs,  r.  VM4m,9Emt 

&8S8.  190. 

(0  pot,  d.  Lodcwood,  r.  Clarke,  8  East, 
18R 

[1]  Where  a  jury  would  not  be  warranted  by  the  evidence  in  an  action 
tinder  the  Statute  foe  Waste,  to  find  a  verdict  for  the  plaiatiff,  a  judge  is 
not  authorised,  in  an  action  of  Ejectment  founded  on  an  alleged  forfeiture 
£ot  waste,  to  instruct  a  jury  that  the  acts  complained  of,  simply  because 
done  without  the  permission  of  the  landlord,  work  a  forfeiture  of  the  te- 
nant's right  :  He  should  submit  the  question  to  the  jury  to  determine  who- 
tber  the  acts  done  were  in  fact  prejudicial  to  the  plaintiff -s  interest.  Jack* 
90n  t%  dtm.  Thomas  vs.  Tibbits,  3  Wend.  Rep,  341.  ; 
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A  covenant,  "  not  to  use  or  exercise,  or  permit,  or  suffer,  to  be  used 
or  exercised,  upon  the  demised  premises,  or  any  part  thereof  any  trade 
or  business  whatsoerer,"  is  broken  by  an  assignment  to  a  schoolmas- 
ter,  who  kept  his)  school  upon  the  premi8es.(fc) 

Where  a  lease  contained  a  covenant  *^  to  insure  and  keep  insured  a 
given  sum  of  money  upon  the  premises  during  the  term,  in  some  suflB- 
cient  insurance  ofBce,^  the  covenant  was  interpreted,  by  reasonsdble  in- 
tendment, to  mean  insurance  against  fire ;  and  the  lessee,  having  insured 
the  proper  sum,  but  omitted  to  pay  the  annual  premium  within  the  time 
allowed  by  the  office  for  payment,  was  held  to.  have  forfeited  his  lease  up- 
on a  clause  of  re-entry,  although  he  paid  the  premium  within  fourteen 
days  after  such  time,  and  no  action  had  been  commenced,  and  no  acci-* 
dent  had  happened,  by  fire  to  the  premises,  in  the  mean  time.(/)  But 
where,  in  pursuance  of  a  similar  covenant,  the  lessee  effected  an  insu- 
rance (the  policy  containing  a  memorandum,  that  in  case  of  the  death  o^ 
the  assured,  the  policy  might  be  continued  to  his  personal  representiBitive, 
provided  an  indorsement  to  that  effect  was  made  upon  it  within  three 
months  after  his  death,)  and  died,  and  the  representative,  after  the 
three  months  had  expired,  but  before  ejectment  brought,  obtained  the 
proper  indorsement.  Lord  EUenborough^  C.  J.  was  of  opinion 
that  the  policy  did  not  become  void  for  *vvant  of  the  indorse-  [  *169  ] 
ment  within  the  three  months,  but  ^  most  was  only  voidable 
by  the  company,  and  ruled,  that  no  forfeiture  was  incurred,  (m) 

A  covenant  in  a  lease  to  deliver  up  at  the  end  of  the  term  all  the  trees 
standing  in  an  orchard  at  the  time  of  the  demise,  ^feasonabk  me  and 
wear  only  accepitd^'*  is  not  broken  by  removing  trees  decayed  and  past 
bearing,  from  a  part  of  the  orchard  which  was  too  crowded.(n) 

A  lease  with  a  clause  of  re-entry,  for  non-performance  of  covenants 
<;ontained  a  general  covenant  on  the  part  of  the  lessee,  to  keep  the  pre-, 
mises  in  repair ;  and  it  was  further  stipulated  by  another  independent 
covenant,  that  the  lessee,  within  three  months,  from  the  time  of  a  notice 
to  repair  being  served  upon  him  by  the  landlord,  should  repair  all  the 

(ft)  JDm,  d.  Biak,  n  Ktdingy  M.  &  S.  05.  («)  Doe,  d.  PiU,  ▼.  Lamiing,  4  Campb.  76. 

(0  Doti  d  Fitt,  T.  Acnotn,  aCtmpb.  1S4.  (n)  Dot, d  /ofiM,  r  Crowh^2  Canij^b.  449. 

It  seemB^  that  if  the  waste  be  committed  io  a  dwelling  house,  part  of  the 
property  demised,  only  such  parts  of  the  dwelling  house  are  forfeited  as 
the  waste  is  committed  in.     Ibid, 
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defects  specified  in  the  notiee ;  the  landlord,  after  serving  him  with  a  no- 
tice to  reptur)  was  aDowed  to  bring  an  ejectment  against  him  within 
ttiree  months,  for  a  breach  of  the  general  covenant  to  repa)r.(o) 

Where  a  lease,  rendering  rent,  contained  a  covenant  that  the  lessee 
should  not  assign  without  leave  of  the  lessor,  after  which  covenant  was 
a  proviso,  that  if  the  rent  should  be  in  arrear,  or  if  all  or  any  of  the  cove* 
nants  Aereinafler  contained  on  the  part  of  the  lessee,  should  be  broken, 

it  should  be  lawful  for  the  lessor  to  re-enter,  and  there  were 
£  *170  ]  *no  covenants  on  the  part  of  (he  lessee  after  the  proviso,  but 

only  a  covenant  by  the  lessor,  that  the  lessee  paying  rent,  and 
performing  all  and  every  the  covenants  thereifib^are  contained  on  his 
part  to  be  performed,  should  quietly  enjoy ;  it  was  hdd  that  tiie  lessor 
could  not  re-enter  for  breach  of  the  covenant  not  to  assign,  the  proviso 
being  restrained  by  the  word  ^^  hereinafter^^  to  subsequent  covenants; 
and  although  there  were  none  such,  yet  the  court  could  not  reject  the 
word.(p) 

Where  a  beneficial  long  lease  reserved  to  the  lessee  the  liberty  to  cut 
down  and  dispose  of  all  timber,  &c.  then  growing,  or  thereafter  to  grow 
during  the  term,  subject  to  the  following  proviso,  that  when  and  so  often 
08  the  lessee  should  intend,  during  the  term,  to  fell  timber,  &c.  he  should 
immediately  g^ve  notice  in  writing  to  the  lessor  of  such  intention,  who 
should  thereupon  have  the  option  of  purchasing  it,  with  a  power  of  re- 
entry, in  case  of  a  breach  of  this  proviso,  and  the  lessee,  soon  after  the 
eiecution  of  the  lease,  (at  that  time  intending  &onajUe  to  cut  down  the 
whole  of  the  then  growing  timber,)  gave  the  proper  notice  in  writing  to 
the  lessor,  who  did  not  accept  the  purchase^  but  disclaimed  it ;  the  lease 
was  not  forfeited,  although  the  lessee  did  not  forthwith  fell  all  the  tim- 
ber, &c.  but  proceeded  to  cut  down  the  same  in  different  seasons,  at  his 
own  convenience,  without  giving  any  fresh  notices  to  the  less- 
[  *171  ]  or,  *or  his  assignee,  to  whom  he  had,  previously  to  the  last 
cuttings,  conveyed  his  interest.(9) 

In  aB  these  cases,  the  tenancy  wad  created  by  deed ;  but  the  principle 
is  the  same  if  the  tenant  holds  under  an  agreement  for  a  lease,  which 

(o)  Boe,  d.  Goaaeyt  Y.  Painty  2  C^pb.  EmI.  87.  Lord  EUrabormigli,  C.  J.,  and  Le 

en,                                                  *  Bhne,  J.,  intinuted  an  opinion,  Uuit  m  Court 

(p)  Do€^d*Speneir,r.  Qodiovn,  4M.  A  of  equitj  woold  proboblj, under tho eirewn* 

B.  26S.  staneei,  giye  the  leitor  or  hit  Miignee  a  new 

(9)  QoodHtii,  d.  Iwtwwre,  r.  SaviHe,  16  option  to  porchate. 
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specifies  the  covenants  to  be  inserted  in  the  lease,  and  that  there  shall  be 
a  power  of  re-entry  for  a  breach  of  them,  (r) 

Ne^  of  the  means  by  which  a  covenant  may  be  dispensed  with. 

To  enable  a  rever8ioner(s)  to  take  advantage  of  a  forfeiture,  it  is  ne- 
cessary  that  he  should  have  the  same  estate  in  the  lands  at  the  time  of 
the  breach,  as  he  had  when  the  condition  was  created ;  an  extinguish- 
ment of  the  estate  in  reversion,  in  respect  of  which  the  condition  was 
made,  extinguishing  the  condition  also.(/)  Thus,  where  a  lease  was 
made  for  a  hundred  years,  and  the  lessee  made  au  underlease  for  twen- 
ty years,  rendering  rent,  with  a  clause  of  re-entry^  and  afterwards  the 
original  lessor  granted  the  reversion  in  fee,  and  the  grantee 
purchased  the  reversion  of  the  *term,  it  was  holden,  that  the  [  *17S  } 
grantee  should  not  have,  either  the  rent,  or  the  power  of  re- 
entry ;  for  the  reversion  of  the  term  to  which  they  were  incident  was 
extinguished  in  the  reversion  in  fee.(ti) 

The  reversioner  must  also  be  entitled  to  the  reversion,  at  the  time  the 
forfeiture  is  committed,  or  he  cannot  take  advantage  of  it(v) 

When  the  condition  is,  that  the  lessee  will  not  do  any  particular  act 
without  leave  from  his  lessor,  if  leave  be  once  granted,  the  condition  is 
gone  for  ever  ;  for  the  condition  is  to  be  taken  strictly,  and  by  the  li« 
cense  it  is  satisfied.(io)  And,  in  like  manner,  when  a  condition  is  en- 
tire, a  license  to  dispense  with  a  part  of  the  condition  is  a  dispensation 
of  the  whole.  As  where  the  lease  contains  a  clause,  that  the  lessee 
shall  not  assign  without  leave  firom  his  lessor,  the  lessee,  under  a  li- 
cense to  assign  part  of  the  premises,  may  assign  the  whole  without  in* 
curling  a  forfeiture,  (dr)  But  the  Ucense  must  be  such  as  is  required  by 
the  lease ;  and,  therefore,  where  the  lease  required  the  license  to  be  in 
writing,  a  parol  license  ivas  held  to  be  in8ufficient.(x) 

Provisoes  for  re-entry  are  also  construed  strictly  with  respect  to  the 
parties  who  may  take  advantage  of  them,,  and  only  include  the  persons 

(r)  Dott  d.Oldirthaw,r.BrMeh,  6  Esp.  ^v)  Aim,d.  MaUhmoi,r,  Smart,  IZ  fifeit, 

106.  444. 

(«)  For  eoTenantf  upon  wUeh  tlio  aMignee  (w)  Dvmpir,  r,  SymM,  Cro.  Eliz.  81&    8* 

of  roTenion  may  mm     Yido  tate  74.  C.  4  Co.  119l(6) 

(f)  Ihmpor'$  esM  4Go.  120(6).  (2)  Rot,  d.  Origioih  r.  JfarWjoii,  2  T.  B. 

(«)  ^EVc'f  V.  Borfom  Moore»94.    WM  425.   5Seera  r.  JKiiil^  1  Yw.  Jan.  294. 
V.  ilw«e/7,8T.  B.898.  402* 
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who  are  expressly  named.  TliuS|  a  power  for  C.  to  enter  will 
[*173]   not  extend  to  his  execu-*tor.(x)     And  it 'seems,  abo,  that 

if  a  lessee  covenant  with  his  lessor,  that  he  will  not  assign, 
&c.  a  covenant  so  framed  will  not  extend  to  his  executors  or  adminis* 
trators,  although  if  the  executors  or  administrators  be  mentioned  in  the 
clause,  they  will  be  bound  by  it(t/) 

A  power  of  re-entry  cannot  be  reserved  to  a  stranger  i{z)  and  where, 
in  a  building  lease,  a  trustee  and  his  cestui  que  trust  were  both  demising 
parties,  and  the  power  of  re-entry  was  reserved  to  both,  and  the  state  of 
the  title  appeared  in  the  recitals  in  the  lease,  the  court,  without  argu- 
ment, held  the  proviso  to  be  void,  (a) 

A  forfeiture  of  a  lease  for  a  breach  of  covenant  may  be  waived,  as 
well  as  a  forfeiture  for  non-payment  of  rent,  or  a  notice  to  quit,  that  is 
to  say,  if  the  landlord  do  any  act,  with  knowledge  of  the  covenant  being 
broken,  which  can  be  considered  as  an  acknowledgment  of  a  tenancy 
still  subsisting;  as,  for  example,  if  he  receive  rent  accruing  subse- 
quently to  the  fbrfeiturey(6)  unaccompanied  by  circumstances  which 
show  a  contrary  intention. (c)  But  where  a  right  of  entry  was  given  in 
three  months  after  notice  of  the  premises  being  out  of  repair,  and  the 
landlord  gave  notice,  and  after  the  three  months  had  expired,  accepted 
rent  accnung  after  such  expiration,  and  then  brought  an  ejectment,  the 
premises  being  still  out  of  repair,  Lord  jKenj/on,  C.  J.  was  of  opinion 

that  the  right  of  re-entry  was  only  waived  up  to  the  period  for 
{ ^^174  }   which  the  rent  was  received,  *and  that  the  lessor  was  entided 

to  recover,  upon  a  demise  laid  subsequently  to  that  time.  The 
jury,  however,  found  a  verdict  for  the  defendant,  and  the  court  after- 
wards discharged  a  rule,  which  the  lessor  of  the  plaintiff  obtained  in  the 
next  term,  for  a  new  trial.(d)  [1  ] 

(x)  BaM«/,  d.  Hodson^  t.  GowthtoaiU,  (6)  Fbx,  t.  Swann,  Stylts,  482.    Good* 

WiUea,  GQO.  right,  d.  WalUr,  j.  Damdi,  Cowp.  808. 

<y)  Aoe.d*  Qregwn,  j.  Barruan,  2  T.  R.  (c)  AnU,  189. 

425.    8Hr9  T.  mndt,  1  Vet.  jtto.  294.^  (d)  Frytttt  d.  BmriM,  t.  J€ffrey$,  1  Eip. 

(2)  Co.  I^tt.  214.  888. 

(a)  Doe,  d.  Barber,  y.  Lawrince,  4  Taaat. 
23. 


[1]  Where  a  lease  contained  covenants  to  keep  the  premises  in  repair, 
and  to  repair  within  three  months  after  bbtice*  and  a  clause  of  re-entry  for 
broach  of  any  covenant,  and  the  premises  being  out  of  repair,  the  landlord 


Digiti 


zed  by  Google 


CHaP.  v.]  A3  BETWEEN  LAM>L6llb   ANi)    TENANT.  itfl 

But  a  waiver  of  one  forfeiture  incurred  by  breach  of  covenant,  wili 
not  be  a  waiver  of  a  second  forfeiture  incurred  by  another  breach  of  the 
same  covenant.  And,  therefore,  where  a  right  of  re-entiy  was  reserved 
on  a  breach  of  covenant  not  to  under  let,  it  was  held,  that  the  lessor  was 
entitled  to  re-enter  upon  a  second  under-letting,  although  he  had  waived 
his  right  so  to  do  upon  the  first  (e)  It  is  aldo  necessary  that  some  pos* 
itive  act  of  waiver  should  take  place.  The  landlord  will  not  lose  his 
right  to  re-enter,  by  merely  lying  by,  (however  long  the  period,)  and  wit- 
nessing the  act  of  forfeiture  ;  but  it  seems^  that  if,  with  full  knowledge 
thereof  he  permits  the  tenant  to  expend  money  in  improvements,  it  is  a 
circumstance  from  which  the  jury  may  presume  a  waiver,  as  well  as 
ground  for  application  to  a  court  of  equity  for  relief.(/) 

It  seems  scarcely  necessary  to  observe,  that  no  act  of  the  landlord 
will  operate  as  a  confirmation  of  a  lease,  rendered  voidable  by  a  breach 
of  covenant,  unless  he  had  full  notice  at  the  time  of  such  act,  that  the 
forfeiture  had  been  committed.(g)[2] 

Before  quilting  this  branch  of  our  subject,  it  is  necessary  to 
notice  a  material  distinction  which  prevails  between  ^leases  ["^175] 
for  lives,  and  leases  for  years,  as  to  the  consequences  of  a  for- 
feiture, when  the  proviso,  upon  which  the  forfeiture  occurs,  declares  the 
lease  '^  (o  be  null  and  vcidy^^  or,  '^  to  cease  and  deternunSj^^  Sec.  upon  the 
breach  of  the  condition,  instead  of  being  expressed  in  the  common  form, 
"  that  it  shall  and  may  be  latoftdfar  ike  lessor^  in  such  case  tote-enter.^  In 
leases  for  lives,  whatever  bnay  be  the  words  of  the  condition,  it  is  in  all 
cases  held,  that  if  the  tenant  be  guilty  of  any  breach  of  the  condition 
of  re-entry,  the  lease  is  voidable  only,  and  not  void ;  and,  therefore,  not 

(e)  Do€t  d.  Boicawtn^  t.  BliS$^  4  Ttaat*  (g)  Rtft,  d.  Qftg^OHf  T.  jBctn^Mf  2  T.  B^ 

716.  425» 

if)  /)M,d.  Sk^pqrd,  t«  JUm,  8  Taut. 

m 


gave  notice  to  r^air  within  three  months :  Held,  that  this  wis  a  waiver 
of  the  forfeiture  incdrred  by  breach  of  the  general  covenant  to  keep  ikm 
premises  in  repair,  and  that  the  landlord  coold  not  brinv  Ejectment  tatii 
after  the  expiration  of  the  three  months.  Doe  ez  dem  ^rtcr^^AU  vs. 
Mevx  ^  M4  Bamm.  ^  Cress.  Rep.  606.  ' 


pj   Vide  AUTB,  Page  160,  n.  [2]. 
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deferminecl  until  the  lessor  re-enters,  that  is,  brings  an  ejectment  for  the 
forfeiture. .  Because,  when  an  estate  commences  by  Zit)6n/,  it  cannot  be 
determined  before  entry  ;[1]  and,'  consequently,  if  the  lessor  do  any  act 
which  amounts  to  a  dispensation  of  the  forfeiture,  the  lease,  which  before 
was  voidable  only,  is  thereby  affirmed,  and  the  forfeiture  waived.  But 
when  clauses  of  the  same  import,  as  those  first  above  mentioned,  are 
inserted  in  leases  for  years,  if  the  lessee  be  guilty  of  any  breach  of  the 
condition  of  reentry,  the  lease  becomes  absolutely  void,  and  determin- 
ed thereby ;  and  cannot  be  again  set  up  by  any  subsequent  act  of  the 
lessor.  When,  however,  a  lease  for  years  contains  the  common  provi- 
so^ namely,  ^  that  it  shaU  and  may  be  lawful  for  the  lessor  to  re-enter^^^  or 
a  proviso,  ^  that  Ae  term  shall  cease  and  determine^  if  thelessor  pkase^'*\h) 
the  lease  will  be  only  voidable  by  a  breach  of  covenant;  and  the  forfeit 
ture  may  then  be  waived  by  a  subsequent  acknowledgment  of  a  tenan- 
ey^  in  the  same  manner  as  is  in  all  cases  of  leases  for  lives.(t) 

[  *176  ]  A  proviso  in  alease  to  re-enter  for  a  condition  broken,  *ope- 
rates  only  during  the  term,  and  cannot  be  taken  advantage  of 
after  its  expiration.  Thus,  where  a  lease  for  ninety-nine  years,  if  j9. 
and  JB.  should  so  long  live,  was  granted,  with  a  proviso  giving  the  pow- 
er of  re-entty,  in  case  the  lessee  should  under-let  the  premises  for  the 
pmpose  of  tillage,  and  an  under-tenant  of  the  lessee  ploughed  up,  and 
sowed  the  land,  but  the  lessor  did  not  enter  during  the  continuance  of 
the  estate ;  it  was  held  in  an  action  of  trespass  by^  the  lessor  against  the 
under-tenant,  for  entering  upon  the  land,  after  the  determination  of  the 
estate,  for  the  purpose  of  carrying  off  the  emblements,  that  the  plaintifl^ 
having  never  been  in  possession  by  righi  of  re-entry  for  condition  bro- 
ken, could  have  no  advantage  thereof,  and  that  the  defendant,  who 
ploughed  and  sowed  the  land,  was  entitled  to  take  the  emblements,  (j) 

<ik>  Doe^  d.  Brittouf,  T.  Old,  K.  R  Sittiiigi  (t)  Co  Litt  Z15,(a).    Penntua^g  oaie,  8 

imrT.T.1814.  M.  S,        '  Co.  64,  86. 

(j)  Johur.  WhUUjf^ZWiU  127. 


[Ij  Where  there  is  a  for&itare  of  an  estate  of  freehold  upon  condition, 
for  ^on-payment  of  an  apnuity,  if  the  grantor  subsequently  accept  the  sum 
due,  such  acceptance  is  in  law  a  waiver  of  the  forfeiture  ;  and  a  forfeiture 
once  waived  can  never  afterwards  be  claimed.  Ckalker  vs.  ChaJker^  1 
Cewneet^  Rep.  79* 
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CHAPTER  VI. 


OF  THE  ANCIENT  PRACTICE;  AND  THE  CASES  IN  WHICH  IT  IS 
STILL  NECESSARY. 


When  the  remedy  by  ejectment  is  pursued  in  an  inferior  court,  the 
fictions  of  the  modern  systejn  are  not  applicable,  for  inferior  courts  have 
not  the  power  of  framing  roles  for  confessing  lease,  entry,  and  ouster, 
nor  the  means,  if  such  rules  were  entered  into,  of  enforcing  obedience 
to  them.  (A:)  When,  also,  the  premises  are  vacated,  and  wholly  deserted 
by  the  tenant,  and  his  place  of  residence  is  unknown, (/)  the  modem 
practice,  for  reasons  which  will  be  noticed  in  a  subsequent  chapter,(m) 
cannot  be  adopted.  When,  therefore,  the  party  brings  hts  action  in  a 
superior  court,  the  possession  being  vacant(n)  and  the  lessor's 
♦abode  unknown,  and  when  he  is  desirous  of  trying  his  title  in  [  *178  ] 
a  court  of  inferior  jurisdiction,  all  the  forms  of  the  anciept  prac- 
tice must  be  observed  :  [  1  ]  a  lease  must  be  sealed  upon  the  premises ;  an 
ouster  actually  made;  and  the  parties  to  the  suit  will  be  real,  and  not 
imaginary  persons. 

\k).  71ie  King  r.  Mayor  ofBristow,  1  Keb.  ind  if  it  appMTi  that  the  ynUMtg  wttt  adl 

690.    Sherman,  ▼.  Cocke,  1  Keb.  795.    It  it  toholly  deserted,  or  that  the  phiDtiiPe  leMOr 

■aid  by  Gilbert,  C.  B.  that  if  the  defettdaat  in  knew  toAcre  the  tenant  lived,  a  jodgmeDt  ob« 

an  inferiol'  court,  enter  into  a  rule  to  confess  ttined  by  means  of  the  ancient  practice  will 

lease,  &e.  and  the  cause  be  remored,  and  the  be  set  aside.    A  very  litUe  matter  has  been 

jndge  of  the  inferior  court  grant  an  attach-  heU  sufficient  to  keep  possession,  sncb  «s» 

ment  against  the  defendant  for  disobedience  leaWng  beer  in  a  ceUar,  or  hay  in  a  barn, 

to  the  role,  the  superior  court  wiU  grant  an  at-  {Savage  r.  DerU,  Stran.  1064  Jonesy  d.  Grif^ 

tachment  against  the  judge,  for  exceeding  his  JUhe,  r.  Mareh,  4  T.  R.  464.) 

authority,  and  obstructing  the  course  of  the  (m)  Cbap.  VII. 

superior  court.    (Gilb.  Eject  88.)  (n)  Appendix,  No.  7. 

(0  Strict  proof  of  this  fact  will  be  required; 


[l]  The  principles,  as  to  the  proceeding  for  a  racanC  possession  ita 
England^  do  not  apply  to  unsettled  lands  in  this  country.  Saltonstall  rs. 
TFAz/^.  1  Jnhrnt  ruo  991       sim^m  r*M»»    h^Im  r^jmm  an 
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The  manner  of  proceeding  in  these  cases  is  as  follows.  A.^  the  par- 
ty claiming  title,  must  enter  upon  the  land  before  theessoign-day  of  the 
term  of  which  the  declaration  is  to  be  entitled,  and  whilst  on  the  premi-' 
see,  execute  a  lease  of  them  to  B.  (any  per8on(o)  who  may  accompa-i 
ny  him,)  at  the  same  time  delivering  to  him  the  possession  by  some  one 
of  th^  common  modes.  C.  (some  other  person)  must  then  enter  upoQ 
the  premises^  apd  eject  B.  therefrom ;  and  having  done  so,  must  remain 
upon  them,  whilst  B.  delivers  to  him  a  declaration  in  ejectment,  founded 
upon  the  demised  contained  in  the  lease ;  and,  in  all  respects^  like  the 
declaration  in  the  modern  proceedings,(p)  except  that  the  parties  to  it 
are  real  instead  of  fictitious  persons  ;  B.  being  made  the  plaintiff  A. 
the  lessor,  and  C.  the  defendant.  To  this  declaration,  a  notice  must  be 
added,  si^ed  by  B?s  attorney,  and  addressed  to  C,  requiring  him  to 
appear  and  plead  to  the  declaration,  and  informing  him  that  if  he  do  not,^ 
judgment  will  be  signed  against  him  by  defaulT.(9) 

[  *179  ]  *When  the  landlord,  or  person  claiming  title,  does  not  wish 
to  go  through  this  ceremony  himself,  he  may- execute  a  power 
of  attorney,  authorizi^ig  another  to  enter  for  him  ;(r)  and  the  proceed-; 
ings  are  then  the  same  as  if  he  himself  entered,  But  it  must  be  remem- 
bered, that  if  it  be  necessary,  when  the  ancient  practice  is  used,  to 
join  the  wife  in  the  demise,  the  lease  must  be  executed  by  the  husband 
and  wife,  in  their  proper  persons,  because  a  femt  twert  cannot  con- 
stitute an  attoroey.(^) 

When  the  ancient  practice  is  resorted  to,  the  suit  must  proceed  in  the 
name  of  tlie  casual  ejector,  and  if  the  proceedings  are  in  a  superior 
court,  no  person  clai^iipg  title  will-be  admitted  to  drfend  the  action.  I^ 
therefore,  in  such  case,  the  right  to  the  premises  be  disputed,  the  party 
who  seals  tiie  lease  must,  in  the  first  instance,  recover  the  possession, 
and  the  other  party  must  afterwards  bring  a  common  ejectment  against 
hita,  to  try  the  title.(/) 

(o>  AitomiM  form  «b  cxocption  ity  thii  (•)  WiUw  T.  £««&•  1  Telf.  1.    S.  C.  \ 

atatement;  for,  by  Uia  mlet  of  B«  It  and  C.  Brown,  134.    P/o9i«r  r.  MMduad^  2  Brown 

B.  (M.T.1S54.)  it  it  ordered  **that  for  tlvB  248.    8.  C.  Noy.  133.     8^  VitU  Hopkm$'^ 

|ir«Tatft)on  of  maintainaBce  i^id  broct^e,  no  caae-  Crp.  Car.  166.     O^nduifr  t*  Norwutn 

attorney  ahall  be  lessaa  in  an  ejetinant."  Cro.  Jac^  617. 

(p)  Appendix,  No.  12.  (1)  ExparU  BiotccAtfiiip  and  Bwri,  Bam. 

Cn  AFP^4ix*No.8.  ITT, B.N. p. 96. 

(f )  Sfll.  ?ra^.  19.    Appendvi,  Noa.  5  «n4 


Digiti 


zed  by  Google 


CHAP.   Tl.]  OF    THE   ANCIENT  PRACTICE.  180 

When  the  proceedings  are  in  the  King's  Bench,  an  affidavit  must  be 
inade(«i)  of  the  sealing  of  the  lease,  ousterof  the  plaintiff  &c.;  and  up- 
on this  affidavit  a  motion  is  made  for  judgment  against  the  defendant, 
and  unless  he  appears  and  pleads,  judgment  will  be  signed  against  him, 
upon  moving  the  court,  as  in  a  common  ejectment.(i;) 

In  the  Common  Pleas,  this  affidavit  and  motion  are  unne- 
cessary, and  instead  of  them  a  rule  to  plead  must  be  given  *on  [  ^'ISO  ] 
the  first  day  of  term,  as  in  other  actions,  and  if  there  be  no  ap- 
pearance and  plea  at  the  expiration  of  the  rule,  judgment  may  be  sign- 
ed.(w) 

It  is  immaterial,  as  far  as  the  forms  of  sealing  the  lease,  Sec.  are  con- 
cerned, vrhether  the  action  be  commenced  in  a  superior,  or  inferior  court  i 
but  the  subsequent  proceedings  in  inferior  courts  must,  of  course,  de- 
pend upon  the  general  practice  in  them  in  other  actions,  and  cannot  fona 
apart  of  this  treatise.  How  far  it  may  even  be  necessary  to  give  the  ten- 
ant in  possession  notice  of  the  claimant's  proceedings,  in  an  ejectment 
brought  in  an  inferior  court,  may  appear  doubtful,  when  it  is  remember- 
ed, that  such  notice  was  only  requisite  in  the  superior  courts,  in  consc'^ 
quence  of  a  rule  made  for  that  particular  purpose  ;(a;)  but  it  certainly 
is  more  prudent  to  conform  to  the  general  practice  in  this  respect,  and 
the  notice  need  not  to  be  given  until  after  the  entry,  and  execution  of  the 
lease.(j/) 

It  seems,  that  an  ejectment  cannot  be  removed  from  an  inferior  to  a 
superior  court,  except  by  a  writ  of  liabeas  corpus  ;  but  it  is  difficult  to 
discover  the  principle,  upon  which  the  writ  of  certiorari  is  consi4ered 
insufficient  (arj[l] 


(tt)  Appendi¥,  No,  9.  (z)  Ante,  11. 

(V)  ihnaraey  t.  Henden,  I  Salk.  255.    2  (y)  1  LiU.Pr  Rag.  G75. 

Sell-Pmo.  181.  {zy  Highmortr.  Bariow,  Btrn.  421.    Al. 

(10)  2  Sell*  Pne.  181.  Im  r.  JPbrcimm,  1  Sid.  818. 


[1]  Ad  Ejectn^ent  brought  in  an  inferior  court  on  a  lease  executed  and' 
Bealeid  qd  the  premises,  which  were  within  the  jurisdiction  of  that  court, 
Day  be  removed  into  this  court  by  Certiorari,  if  there  be  any  ground  for 
beliefring  that  it  cannot  be  impartially  tried  in  the  inferior  court.  Patter* 
son  ex  dem,  Gradridge  df  AL  vs.  Eades,  3  Barnew  ^  Cress,  Rep,  550.. 

A  Certiorari  will  lie  to  remove  an  Ejectment  from  an  inferior  court.  Doe 
dem,  Sadler  vs.  Dring,  I  Barnew.  Sf  Cress.  Rep.  253. 
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When  an  ejectmeDt  is  removed  from  an  inferior  to  a  superior  court, 
the  tenant  in  possession  is  entitled  to  the  same  privilege  of  confessing 
lease,  entry,  and  ouster,  and  defending  the  action,  as  if  the  plaintiff  had 
originally  declared  in  the  superior  court.(a) 

• 
[  ="^1 81  ]       When  the  lands  lie  partly  within  and  partly  without  the  ^juris- 
diction  of  the  inferior  court,  the  defendant  cannot  plead  above 
the  jurisdiction  of  such  inferior  court,  because  the  demise  is  transitory, 
and  may  be  tried  any  where.(6) 

As  the  plaintiff  in  the  ancient  practice,  is  a  person  actually  in  exist" 
en(5e,  his  death  would,  of  course,  abate  the  action  according  to  the  gen- 
eral rules  of  law :  but  as  the  courts  look  upon  the  lessor  of  the  plaintiff 
to  be  the  person  concerned  in  interest,  they  will  not  suffer  him  to  be  de- 
prived of  his  remedy,  by  such  an  event.  If,  therefore,  there  be  any 
one  of  the  same  name  with  the  plaintiff  he  will  be  presumed  to  have 
been  the  person ;  and  ii  has  also  been  held  to  be  a  contempt  of  the 
court,  to  assign  for  error  the  nominal  plaintiff's  death,  (c) 

In  like  manner,  before  the  introduction  of  the  modern  practice,  it  was 
said,  that  if  the  plaintiff  released  to  one  of  the  tenants  in  possession, 
who  had  been  made  defendant,  such  release  would  be  a  good  bar,[l] 
because  the  plaintiff  could  not  recover  against  his  own  release,  since 
he  was  the  plaintiff  upon  the  record ;  but  the  courts  considered  such  a 
release  as  a  contempt,  and  it  does  not  appear  that  a  plea  of  this  nature 
ever  occurred  in  practice. (({) 

<a)  Oiib.  Eject  37.  id)  Peto  r.  Oitey,  2  Brown,  128.    Anm, 

(6)  Hedl  T.  HugjkM,  2  Reb  09.  &dk.  260.    Vide  Doe^  d.  Bynt^  t.  Bt^mTj  4 

(e)  Moort  r.  Qoodri^U  Stran.  899.  ]VL  h,  S.  300. 


[1]  A  release  by  one  of  two  lessors  of  the  plaintiff  is  do  bar  to  a  reco- 
very in  an  Action  of  Ejectment,  such  release  affecting  only  the  qyantum  of 
interest  •  A  release  by  n  sole  lessor  is  a  bar  here,  though  held  otherwise 
in  England*  Jackson  ex  dem,  Halienbeck  ^  Al.  vs.  JiTClasky,  2  Wend, 
Rep.  641. 

A  coDveyanco  by  the  plaintiff's  lessor,  daring  the  pendency  of  an  action 
of  Ejectment,  can  operate  only  upon  his  reversionary  interest,  and  cannot 
extinguish  the  prior  lease.  The  existence  of  such  lease  is  a  fiction,  bot  is 
upheld  for  the  purposes  of  justice.  If  it  expire  during  the  pending  of  a 
suit,  the  plaintiff  cannot  recover  his  term  at  law,  without  procuring  an  en- 
largement of  it  by  the  Court ;  and  can  proceed  only  for  antecedent  dama* 
ges.     Robinson  vs.  Campbell^  3  Wheat  Rep.  212. 
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The  casual  ejector  is,  abo,  in  the  ancient  practice  a  real  person,  but 
the  court  will  not  allow  him  to  confess  judgement ;  and  where,  upon 
proceedings  on  a  vacant  possession,  the  casual  ejector  gave  a  warrant 
of  attorney  for  this  purpose,  the  court  set  the  judgment  aside,  (e) 

Where  an  action  of  ejectment,  and  an  action  of  assault  *and  [  "^182  ] 
battery,  were  joined  in  the  same  writ,  after  verdict  it  was  mov- 
ed in  arrest  of  judgment,  because  it  was  without  precedent ;  but  the 
court  seemed  to  think  the  misjoinder  cured  by  the  verdict (/) 

(e)  Hotter  r.DalitSinn.  631.  (/)  Bird  r.  Snell,  Hob. 249.  e(  vub  Gilb. 

Eject.  52. 


Digiti 


zed  by  Google 


183 


CHAPTER  VII. 


OF  THE  DECLARATION  IN  THE  MODERN  ACTION  OF  EJECTAf&NT, 
AND  NOTICE  TO  APPEAR. 


The  proceedings  in  the  modern  action  of  ejectment  being  founded  in 
fiction,  and  regulated  altogether  by  ihe  courts  of  common  law,  a  system 
of  practice  has  gradually  been  formed^  adapted  to  the  uses  of  the  par- 
ticular remedy,  but  for  the  most  part  indep6^dentx>f  the  general  prac- 
tical regulations  in  other  actions.  The  singularity  of  the  modem  prac- 
tice has,  indeed,  occasioned  it  to  be  denominated  a  string  of  legal  fie* 
tions ;  and  the  remedy  itself  has  frequently  been  called  a  child  and  crea- 
ture of  the  Court. 

To  enable  a  party  claiming  Utle  to  lands,  to  take  advantage  of  the 
nlodern  itiethod  of  bringing  an  ejectment,  it  is  necessary,  as  we  have  al« 
ready  observed,(g)  that  a  person  should  be  in  possession  of  the  premi* 
ses  in  question ;  that  is  to  say,  that  they  should  not  be  vacated  and  dU(h 
geiher  deserted  ;{h)  or  at  least  (supposing  them  to  be  so  deserted)  that  the 
residence  of  the  last  tenant  be  not  unknown  to  the  claimant(t)    This 

arises  from  a  particular  regulation  of  the  modem  practice, 
[  ^184  ]  which  requires  an  affida-'^vit  of  the  service  of  a  declaration  in 

ejectment  upon  the  tenant  in  possession,  before  judgment  can 
be  obtained  against  the  casual  ejector ;  and  as  this  service  cannot,  of 
course,  take  place,  when  a  tenant  does  not  exist,  the  necessary  affidavit 
cannot  then  be  made,  but  the  claimant  is  compelled  to  resort  to  the 
ancient  practice. 

(g)  AnUt  177.  ated,  ia  particnkr  cuet,  by  tbe  provisuHia  of 

(4)  aaoag^T.DaOt  Stnn.lOei.  Jona^d.  thettatiiCM  4Gto*U.o  28.   11  Geo*  U*e. 

Qriffilk»f  ▼.  JHorfft,  4  T.  R.  464.  19.    Vide  ante,  160.  161. 
(0  ExeeptioDf  to  tbif  geiienl  nle  udb  cre- 
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With  tliid  single  exception,  however,  a  claimant  in  ejectuiciit  rnay  al- 
ways proceed,  in  the  superior  courts,  by  the  modern  methodi 

The  suit  is  commenced  by  the  delivery  of  the  declaration  against  the 
casual  ejector,  to  the  tenant  in  possession  ;[1]  for,  as  the  plaintiff  and 
defendant  in  the  action,  are  only  fictitious  persons,  the  suing  out  of  a 
writ  would  be  an  useless  form.  This  declaration  is,  in  fact,  in  itself  a 
kind  of  writ,  or  process ;  and  is  the  only  means  by  which  the  party  in 
possession  is  informed  of  the  claim  set  up  by  the  lessor,  and  required 
to  appear  and  defend  his  title. (j) 

ij)  A  declaration  in  ejectment  ii  so  far       conduct  of  the  tenant  at  tke  time  of  its  de« 
connidered  a  process   of  tho  court,  that  the       livery.    Rex  y.  Unitt,Sinn.6GT» 
coart  will  pnnish  as  a  contempt  any  improper 

[1]  *'  The  service  of  a  Dechiration  in  Ejectment  on  the  tenaot  in  pos- 
**  session,  is  considered  as  much  the  commencement  of  the  suit,  as  the  ser- 
*'  vice  of  a  Capias  ad  Respondendum  in  personal  Actions."  (Per  Van  Ness, 
J.  delivering  the  Opiinon  of  the  Courts)  Baron  vs.  Affeel,  3  Johns   Rep.  482. 

By  the  "  Revised  Statutes'^  of  jYew-York,  Part  3.  Chap,  6,  Tit.  1,  §  6. 
(Vol  2,  p.  304 J  The  Action  of  Ejectment  "shall  be  commenced  by  the 
^'  service  of  a  declaration,  in  which  the  names  of  the  retsl  claimants  shall 
^'  be  inserted  as  plaintiffs,  and  all  the  provisions  of  law  coocerniog  lessors 
''  of  a  jiluintiff,  shall  apply  to  such  plaintiffs." 

The  service  of  a  second  declaration  in  Ejectment  by  the  plaintiff's  agcnt| 
though  without  his  knowledge,  is  a  waiver  of  the  first.  Ktmhle  vs.  Finc^^ 
I  Johnt,  Cas,  414. 

Serving  the  declaration  and  notice  in  Ejectment  on  the  tenant,  is  suffi- 
cient to  put  him  on  inquiry,  and  a  subsequent  notice  may  be  served  by 
putting  it  up  in  the  Clerk's  Office.  Jackson  ex  dent,  Hogeboom  vs.  Stiles^ 
1  Caines'  Rep,  240.  « 

The  tenant  moved  to  set  aside  the  rules  to  appear,  &c.  on  the  ground 
of  a  misdirection  of  the  notice,  which  would  appear  by  a  reference  to  the 
proceedings  on  file ;  but  the  Court  refused  to  grant  the  motion,  as  it  was 
to  bo  presumed,  from  their  not  producing  the  notice  served,  that  the  ser- 
vices were  regular,  especially,  if  by  granting  the  motion,  the  Statute  of 
Limitations  would  attach.  Jackson  ex  dem,  Hogeboom  vs.  Stiles,  1  Cmnes* 
Rep,  501. 

The  Orphan's  Court  directed  an  issue  in  Ejectment, in  which  ii,  B.  was 
to  bo  plaintiff,  and  C.  D.,  and  others,  defendants,  iH  which  the  qtiestioti  itf 
be  decided  should  be,  whether  the  plaintiff  was  entitled  to  recover  under 
the  deed  from  J.  AL  to  the  plaintiff :  An  amicable  action  of  Ejectment  was 
entered  in  the  Court  of  Common  Pleas,  in  which  the  defendants  pleaded 
the  general  issue,  and  there  was  a  verdict  and  judgment jG^ the  plaintiff; 
fiut  no  declaration  nor  description  of  the  land  was  filed,  ^^d  erroneoUf.' 
Wallace  ^  AL  vs.  Elder,  5  8erg.  ^  R  Rep.  143.         , 

An  amicable  action  of  Ejectment  is  good,  although  the  act  of  1806,  |[of 
Pennsylvania^']  declares  that  all  writs  in  Ejectment  shall  be  in  the  hum 
prescribed  by  that  act,  and  not  otherwise.  Masset/  vs.  Thomas^  6  Binn» 
Rep.  333. 
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The  declaration,  when  the  proceedings  are  in  the  King^s  Bench,  may 
be  framed  to  answer  either  to  an  action  commenced  bjfbiUoTby  crigi$uiy 
but  the  latter  is  the  preferable  and  most  common  method ;  because  the 
action  is  then  considered  by  the  Court,  as  though  it  actual^  had  been 
commenced  by  originate  and  no  writ  of  error  can  be  brought  thereon  ex* 
cept  in  Parliament.'  In  the  Common  Pleas,  the  declaration  is,  of  course, 
always  framed  as  if  the  proceedings  were  by  origindl.{k) 

f  *185  ]  *The  declaration  should  regulariy  be  entitled  of  the  term 
immediately  preceding  the  vacation  in  which  it  is  ddivered ; 
but  if  it  be  not  entitled  of  any  term,  the  omission  will  be  immaterial,  pro* 
vided  the  tenant  has  sufficient  notice  given  him  therein  to  appear  to  the 
actioB.  As  where  the  dedaration  was  delivered  before  the  essoign  day 
of  Hilary  term,  and  the  notice  at  its  foot  was  dated  Jan.  1, 1818,  and  was 
to  appear  within  the  four  first  days  of  the  next  term.(f) 

With  respect  also  to  the  term  of  which  the  declaration  against  the  cas- 
ual ejector  may  be  entitled,  a  striking  dissimilarity  from  the  practice  in 
all  other  actions  prevails.  The  demise  stated  in  the  declaration,  is  the 
title  upon  which  the  plaintiff  is  supposed  to  enter,  and  the  ouster  the 
supposed  wrong  for  which  the  action  is  brought  The  plaintiff  has, 
consequently,  no  cause  of  action  antecedently  to  the  day  of  the  ouster ; 
and  according  to  the  general  rules  of  pleading,  could  not  entitle  his  dec- 
laration anterior  to  that  time.  But  it  is  otherwise  in  an  ejectment ;  for 
the  defendant  being  a  nominal  person,  cannot  take  advantage  of  the  ob* 
jection,  and  if  the  tenant  appear,  and  apply  to  be  admitted  a  defendant 
instead  of  the  casual  gector,  he  will  be  compdled  by  the  consent  rule  to 
accept  a  declaration  entitied  of  a  subsequent  term.[l]  Therefore,  if  the 
demise  be  laid  in  the  vacation  time,  and  the  declaration  against  the  cas* 
ual  gector  be  entitied  of  the  preceding  term,  it  will  be  sufficient;  be- 
cause, if  the  party  in  possession  defend  the  action,  the  declaration 
agunst  him  (as  will  be  explained  hereafter)  will  be  entitied  of  the  sub- 

(Jfc)  App«Adix.No.  12»  14. 15.  (0  OooHUlt,^  Fria,  v.  BMttttfc,  H.  T. 

181&    K.B..-M.8. 


£1]  The  title  to  a  Declaration  in  Ejectment  is  mere  form,  and  ffood, 
tltougfa  of  a  term  after  its  service*  Jackson  ex  dem.  Evcrtit  ^  M,  vs. 
SWa^  6  Cmmii'i  tUp.  587. 

So,  though  it  bo  without  any  tide  at  all.    Bnd. 
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sequent  term ;  and  if  he  leave  the  suit  undefended,  judgment  will  be  ta< 
ken  out  against  the  casual  ejector.(m) 

*The  venue  in  ejectment  is  local,  and  confined  to  the  county  [  *186  } 
in  which  the  lands  are  situated.(n) 

The  demise  declared  upon  by  the  plaintiff,  in  the  modem  practice,  is 
fictitious  only  ;[1]  but  still  it  must  be  consistent  with  the  title  of  his  lessor ; 
that  is  to  say,  such  a  demise  must  be  supposed  to  be  made,  as  would,  if 
actuaDy  made,  have  transferred  the  right  of  possession  to  the  lessee.  [2] 


M  DauitUr. Brmd,2 YuA,  174.  go*. Cow^ Ifl, IIS. 


[1]  Vide  AHTB,  Page  14,  n.  [1.] 

[8]  "  Although  the  demise  is  a  fiction,  still  the  fictioo  must  be  such  as 
**  might  by  possibility  hara  been  true :  The  lessor  is  supposed  to  hare 
**  been  capable  of  making  a  demise  not  only  at  the  time  when  the  demise 
*'  is  alleged  to  have  been  made,  hut  when  the  Suit  wa$  brought"  (Per 
SuTBBRLAND,  J.  delivering  the  Opinion  of  the  Court.)  Doe  ex  dem,  mar" 
eton  f  Al  vs  Butler^  3  Wend,  Aep.  154. 

The  plaintiff  must  set  forth  a  lease  which  might  by  possibility  be  a  good 
subsistiog  lease  at  the  time  of  the  supposed  date  or  making  of  the  lease^ 
at  the  time  of  the  ouster,  and  at  the  time  of  the  bringing  the  action.'— 
Batee  ex  denu  Skatiuek  vs.  Tucker^  Chipman's  Rep.  69. 

If  the  fiction  of  a  lease  potentially  cease,  or  a  fact  arise  which  destroys 
the  possibility  of  such  lease,  or  destroys  its  effect,  if  supposed  once  to  have 
existed,  there  can  be  no  recovery.  Norton  ex  dem.  Dottgkm  vs.  8pooner, 
Chipman^s  Rep.  74. 

The  plaintiff  cannot  recover  under  a  demise  from  a  lessor  who  has  re- 
leased his  interest  to  the  defendant  Jackson  ex  dem.  Bonnel  ^  Al*  vs. 
Potter^  12  Johns,  Rep.  488. 

If  the  plaintiff  in  Ejectment  declare  on  a  lease,  and  prove  a  title  in  fee^ 
be  cannot  recover.    Douglass  vs.  Spooner^  Chipman's  Rep.  74. 

A  demise  in  a  declaration  of  Ejectment  laid  from  a  man  who  was  dead 
at  the  commencement  of  the  suit,  may  be  objected  to  at  the  tria?,  and  is 
cause  of  nonsuit  A  lessor  must  be  capable  of  making  a  demise,  not  pnly 
at  the  time  alleged  in  the  declaration,  but  also  when  the  suit  is  commenced. 
Doe  ex  dem.  Marston  vs.  Butler,  3  Wend.  Rep.  149. 

Where  a  joint  demise  is  laid  in  the  names  of  several  lessors,  it  must  be 
proved  as  laid  ;  and  unless  it  be  shewn  that  the  lessors  had  such  an  inter- 
est as  would  enable  them  to  join  in  a  demise,  the  plaintiff  will  be  nonsuit* 
ed.    Awl. 


Oo  a  joint  demise  the  title  must  be  joint,  or  the  plaintiffs  cannot  recov« 
er.     I\iyier  t  jV.  vs.  Taylor  ^Al.S  Marsh.  Rep.  (JTy.)  19. 

An  Ejectment  cannot  be  maintained  on  a  joint  demise  by  the  husband     / 
and  wife,  when  the  title  is  in  the  husband  alone.    Tudcerlj^  Ux.  vs.  FaneSt    ' 
2  Marsh.  Rtf.  {Ey.)  457.  ^ 
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Tiiu9,  if  tbere  be  several  lessors,  and  a  joint  demise  by  them  all  be  al^ 
leged,  such  a  title  must  be  shown  at  the  trial,  as  would  enable  each  of 
them  to  demise  the  whole ;  because,  if  any  one  of  the  lessors  have  not  a 
legal  interest  in  the  whole  premises,  he  cannot  in  law  be  said  to  demise 
them.  As,  where  .4.  was  tenant  for  life,  and  B.  had  the  remainder  in 
fee^  and  they  made  a  lease  to  C,  and  declared  upon  the  lease  as  a  joint 
demise^  il  was  held  bad ;  because,  during  .^.^slife,  it  was  the  lease  of  .4., 
and  the  confirmation  of  B.^  and  after  the  death  of  j}.,  it  was  the  lease  of 
B.y  and  the  confirmation  of  ^.^  but  not  a  joint  demise.(o) 

Joint  tenants,  or  parceners,  have  a  sufficient  interest  in  the  lands  hekl 
in  joint  tenancy,  or  parcenery,  to  entitle  them  to  make  a  joint  demise  of 
the  whole  premises,  but  tenants  in  common  have  not  :[d]  and  the  rea* 

(o)  Kmg  T.  Bery,  Poph.  97.  7Vfport*«  case.  6  Co.  15,  (6). 


lo  Ejectment  where  the  plaintiff  declares  on  separate  demises  by  two, 
each  for  a  moiety,  and  fails  to  prove  title  in  one  of  the  moieties,  he  may 
nevertheless  recover,  according  to  the  title  proved  in  the  other  lessor. 
Allen,  ^c.  V8.  Trimble,  ^c;4  Bibb's  Rep.  21. 

AAer  issue  joined  upon  the  title  in  Ejectment,  no  exception  can  be  ta* 
ken  to  the  form  of  the  declaration.  Reea  vs.  Middeton,  I  Marsh.  Rep, 
CJTy.)  G. 

In  Ejectment,  the  Court  are  bound  to  take  notice  of  the  real  parties  liti- 
gating.    Lessee  of  Campbell  vs.  Sproat,  1  Yeates's  Rep.  20. 

[3]  Tenants  in  common  may  recover  on  a  joint  demise.  Doe  ex  dem* 
Nixon's  Heirs  vs.  Potts,  1  Hawk's,  Rep.  469. 

Tenants  in  common  may  declare  either  on  a  joint  demise,  or  on  separate 
demises-  Jackson  ex  dem.  Vandenherg  ^  AL  vs.  Bradt,  2  Ckiines'  Rey. 
16{). 

Where  the  declaration  in  Ejectment  states  that  the  lessors  jointly  and 
severally  demised,  it  is  supported  by  proving  a  tenancy  in  common. — 
(Courtney,  ^c.  vs.  Shropshire,  3  LdU.  Rep.  265. 

There  h  nothing  impracticable  in  fact,  nor  absurd  in  law,  in  joint  and 
several  demises  of  the  same  land.     Ibid. 

In  Vermont  tenants  in  common  may  maintain  h  joint  action  of  Ejectment. 
Hicks  ^AL  vs.  Rogers.  4  Cranch's,  Rep.  165. 

A  declaration  in  Ejectment  by  tenants  in  common,  quofi demisstrvnt,  is 
biid.     Sleinnetz  Sf  AL.  vs.  Nixon,  3  Yeates's  Rep.  286. 

If  the  declaration  in  Ejectment,  in  the  old  form,  by  several  plaintiffs,  set 
fQr.th  a  joint  demise,  and  in  making  out  their  title  it  appears  they  are  tc* 
nants  in  common,  they  cannot  recover.  White  ^  AL  vs.  Lessee  of  Pick^ 
ering  ^M.  1%  Serg  8f  R.  Rep.  435. 

I,n  EieQtinent  tenants  in  common  cannot  make  a  jpint  deniise.  Tnnis  vs. 
Crawford,  4  Bibb's  Rep.  241. 
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son  for  this  difference  seems  to  be,  that  tenants  in  common  have  sever* 
al  and  distinct  titles  and  estates,  independent  of  eacli  other,  so 
as  to  render  the  freehold  several  also ;  whilst  joint  tenants  *and  [  *187  ] 
parceners  are  seised  per  my  et  per  tout ,  derive  by  one  and  the 
same  title,  have  k  joint  possession^  and  must  jom  in  any  action  for  an  in- 
jury thereto ;  so  that  each  of  them  may  properly  be  said  to  demise  tlie 
who\t.{p) 

It  is  not,  however,  compulsory  upon  joint  tenants,  or  parceners,  to  al- 
lege a  joint  demise  ;[1]  for  if  a  joint  tenant  or  parcener,  bring  an  eject- 
ment without  joining  his  companion  in  the  demise,  it  is  considered  as  a 
severance  of  the  tenancy,  and  he  will  be  allowed  to  recover  his  separate 
moiety  of  the  land.  And  if  all  the  joint  tenants,  or  parceners,  join  in  the 
action,  but  declare  upon  separate  demises  by  each,  it  is  held,  that  they 
may  recover  the  whole  premised ;  because,  by  the  several  deniises,  the 
plaintiff  has  the  entire  interest  in  the  whole  subject  matter,  although  the 
joint  tenancy  is  severed  by  the  separate  letting.  (7) 

When  two,  or  more,  tenants  in  common,  are  lessors  of  the  plaintiff,  a 
separate  demise  must  be  laid  by  each,(r)^!2]  or  they  must  join  in  a  lease 

(p)  Moart  T.  Funden,  1  Show.  842.    MU-  (9)  Doe,  ^.  Gill,  t.  Peanon,  6  East,  173. 

/fiMrT.  iZofruiton,  Moore,  6B2.    Bonm't.Jw  Roe,  d.   Ukper,  y.  Loiudale,  12  East,    89. 

ner,  Ld.  Raym.  726.    Manile  w.  IVollington,  Doe,  d.  Maraack,  ▼■  Read,  12  East,  57.  Dof, 

Cro.  Jae  166.    Morru  r.  Barry,  I  Wili.  ].  d.  lMlham,Y.  Fetm,  SCampb.  190. 

Hearthirly,  d.  Worihington,  r.  WeaUm,  2  (r)  App.  No.44, 15. 

WUs.  282.  S 


[1]  One  of  several  coparceners  mny  bring  Ejectment  on  her  separate 
demise.  Jackson  ex  dem.  Fitzroy  ^  Ux.  ^  AL  vs.  Sample^  1  Johns.  Cas, 
231. 

Separate  demi^^es  from  several  lessors,  may  be  laid  in  the  declaration  in 
Ejectment ;  and  the  plaintiff,  at  the  trial,  may  give  in  evidence  the  sepa- 
rate titles  of  the  several  lessors  to  separate  parts  of  the  premises  in  ques- 
tion, and  recover  accordingly.  Jackson  ex  dem.  Roman  SfAL  vs.  Sidney,  12 
Johns,  Rep,  185. 

Joint  tenants  must  join  in  Ejectment,  and  one  of  three  joint  tenants  cani 
not  recover  a  third  pari  of  the  premises  of  a  stranger.  Milne  vs.  CummivgSy 
4  Yeaies's  Rep.  677. 

[2]  Fide  ante.  Page  186,  n.  [2]. 

A  declaration  in  Ejectment  contained  two  counts,  one  on  a  demise  by  ^^ 
and  the  other  od  a  demise  by  B.  Held^  that  the  plaintiff  might  recover  on 
the  count  whereby  the  land  was  demised  by  B  although  he  could  not  re- 
cover on  the  other  count.  Bevans  vs.  Taylor  8f  Al.  Lessee,  7  Harr,  ^ 
Johns,  Rep.  J. 
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to  a  third  person,  and  state  the  demise  to  the  pkuntiff  to  have  been  made 
by  their  lessee.   The  first  is  the  most  usual  mode  of  proceeding,  and  the 

declaration  need  not  state  the  several  demises  to  be  of  the 
[  *188  ]  Several  shares  belonging  to  the  several  tenants  respectively; 

but  each  demise  may  be  alleged  generafly  to  be  of  the  whole 
premises  demanded ;  for  under  a  demise  of  the  whole  an  undivided 
moiety  may  be  recovered.(r)[l] 

(r)  Dm;  d.  Bryant,  r.  Wfff^  1  Ef p.  880. 


[1]  Vide  "  Rnutd  Statutes,"  Part  3,  Chap.  6,  Tit  1,  §  9,  Fol  9,  p. 
SOO.     (Cited  ANTB,  Page  20,  n.  [l]) 

Although  a  plaintiff  in  Ejectment  may  recover  less  than  be  claims, 
yet  it  mast  consist  of  the  same  nature  with  that  claimed.  If  he  claim  an 
tmdivtded  moiety,  an  undivided  third,  dtc  may  be  recovered,  bat  he  can* 
not  recover  an  undivided  part,  where  he  claims  an  entirety,  and  vice 
versa.  Carrol  ^  AL  Lessee,  vs.  Norwood* s  Heirs,  1  Harr.  ^  Johns.  Rtp. 
463.     {lnNota.)\ 

The  plaintiff  cannot  declaVe  for  a  whole  tract  of  land  and  ffiye  evidence 
of  a  title  to  an  unSivided  moiety.  Young  vs.  Dreto,  1  Taylor.  119. 
Young  vs.  HarriMf;^,  Ibid, 

In  Ejectiirent  this  plaintiff  sb^l  recover  according  to  his  right  :  if  the 
whole  be^lemandad  the  jnry  may  find  for  a  moiety,  and  it  is  good.  Dos 
ex  dem,  Chapin  rs^Siott,  /t^ipman*s  Rep.  74. 

In  Ejectment  for  a  m&iety  of  a  tract,  a  third  may  be  recovered.  Squires 
v<  Riggs,  2  Hayw.  Rep.A^O. 

S^  if  the  plaintiff  sue  for  a  ninth*  he  may  recover  an  eighteenth.  Den* 
vs.  Evans,  2  Hayw.  Rep,  222. 

if  the  plaintiff  in  Ejectment  declare  for  the  whole,  he  may  recover  a 
part ;  or  if  he  declare  for  a  part,  he  may  recover  less  :  The  rule  is,  that 
ke  may  recover  less,  thoagh  he  may  not  recover  more  than  he  declares  for. 
Lessee  #/  Patton  Sr  Al.  vs.  Cooper,  1  Cooke's  Rep.  333. 

Under  a  demise  in  a  Declaration  in  Ejectment  of  an  entire  tract  of  land, 
less  than  the  whole  may  be  recovered,  bat  it  must  be  an  entire  and  not  an  un- 
divided interest  Benson's  Lessee  vs.  Musseter,  7  Harr*  ^  Johns.  Rep. 
208. 

If  the  plaintiff,  in  his  declaration,  claim  the  wbde  tract,  a  deed  convey- 
ing  any  undivided  interest  is  admissible  in  evidence.  Doe,  Lessee  of  Lewis 
^  Ux.  vs.  MFarland  ^  Al.,  9  Cranch's  Rep.  151. 

The  plaintiff  in  Ejectment  cannot  recover  a  greater  qaantity  or  interest 
than  he  declares  for,  hot  he  may  recover  less.  Davis^s  Lessee  vs.  White* 
sides,  VBihVs  Rep,  510. 

A  plaintiff  in  Ejectment  who  declares  for  a  sole  interest,  may  recover  an 
undivkled  moiety.     Gist's  Heirs  vs.  Robinet,  3  Bibb's  Rep.  ft. 

Thus,  if  the  demise  be  laid  from  two  heirs,  and  it  appear  that  there 
were  three,  yet  the  plaintiff  shall  recover  an  undivided  interest  of  two 
thirds.  Ward?s  Heirs  vs.  Harrison,  S^c,  3  Bibb's  Rep.  304.  Larue's 
Heirs  vs.  Slack  ^  Al,  4Bibb*s  Rep.  BBS. 


Digiti 


zed  by  Google 


CUAP.  VU.]  OF  THE  DEMISE.  1 99 

When  any  doubt  eziste  as  to  the  party  in  whom  the  legal  title  is  vested, 
it  is  usual  to  declare  upon  several  distinct  demises  by  the  several  per* 
sons  concerned  in  interest,(f  )[2]  and  the  claimants  will  not  then  be  con-* 
fined  at  the  trial  to  one  particular  demise,  but  will  be  aDowed  to  resoit  to 
any  included  in  the  declaration,  under  which  they  may  be  able  to  prove 
a  title  to  the  premises.  Difficulties  of  this  nature  frequently  occur  when 
trustees  are  lessors  of  the  plaintiff;  and  it  is  always  advisable  to  lay  se* 
parate  demises  by  the  trustees,  and  cestui  que  trusty  unless  the  effect  of 
the  statute  of  uses  upon  the  trust  is  more  clear  and  indisputable.  But 
application  should,  in  strictness,  be  first  made  to  such  trustees  far  permis- 
sion to  make  use  of  their  names ;  and  where  demises  are  inserted  in  the 
names  of  any  parties  without  their  consent,  the  court,  on  motion,  will  or^ 
der  such  demises  to  be  struck  out  of  the  declaration,  unless  the  justice 
of  the  case  should  be  defeated  thereby.  But  where  a  plaintiff  laid  a  de- 
mise by  bis  assignees,  without  their  permission,  (they  having  given  up 

(f )  Appendix,  No.  14, 15- 


[2]  In  the  case  of  Jackson  ex  dem.  Roman  ^AL  vs.  Sidney ^  (13  Johns. 
Rev.  185.)  the  Court  said,  **  The  declaration  contains  separate  demises 
"  from  each  lessor,  and  upon  the  trial  it  was  offered,  on  the  part  of  the 
**  plaintiff^  to  show  a  separate  title  in  each  lessor  to  a  distinct  part  of  the 
^*  premises  in  question  ;  and  this  was  ejected  to  and  overruled  by  the 
''  Judge,  and  the  plaintiff  compelled  to  elect,  and  proceed  open  one  count 
"  only.  Had  the  lessors  been  tenants  in  common  of  the  premises,  there 
«<  could  be  no  doubt  but  that  they  would  have  had  a  right  to  recover  the 
*«  whole,  if  they  could  have  shown  a  title  to  the  same.  And  there  can  be 
«<  DO  good  reason  against  their  showing  a  separate  title  in  each  to  a  dis- 
'<  tinct  part.  It  cannot  subject  the  delendant  to  any  inconvenience,  or  op« 
**  erate  as  a  suprise  upon  him  ;  and  the  costs  to  which  he  may  be  made 
'*  liable,  on  a  recovery  against  him,  will  be  much  less  than  if  four  separate 
**  actions  were  brought.  It  is  a  course,  therefore,  that  ought  to  be  encour« 
**  aged,  as  it  prevents  multiplicity  of  suits.  A  new  trial  must,  therefore, 
*'  be  awarded,  with  costs,  to  abide  the  event  of  the  suit." 

The  **  Retfised  Statutes,"  Part  3,  Chap.  5,  Tit.  1,  §  10  &  11,  [(^Vol  2, 
pp,  304,  805,)  contain  the  followiog  provisions  : 

"  §  10.  If  the  action  be  brought  for  the  recovery  of  dower,  the  declara* 
"  tion  shall  state  that  the  plaintiff  was  possessed  of  the  one  undivided 
**  third  part  of  the  premises,  as  her  reasonable  dower  as  widow  of  her  hus- 
**  band,  naming  him.  In  every  otbcrcase,  the  plaintiff  sliall  state  whether 
*'  he  claims  in  fee,  or  whether  he  claims  for  his  own  life,  or  the  life  of  an* 
*'  other,  or  for  a  term  of  years,  specifying  such  lives  or  the  duration  of  such 
*'  term. 

**  ^  11.  In  any  case  other  than  where  the  action  shall  be  brought  lor  the 
**  recovery  of  dower,  the  declaration  may  contain  several  counts,  and  sev* 
*^  ral  parties  may  be  named  as  plaintiflb,  jointly,  in  one  count,  and  sepa* 
"  rately,  in  others.*' 
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to  him  the  property  in  the  premides,)  and  obtained  judgment 
3  *189  ]  and  execution  thereupon,  the  court  ^refused  to  set  the  proceed* 

ings  aside  at  the  instance  of  the  defendant  in  the  ejectment, 
notwithstanding  an  affidavit  from  one  of  the  assignees,  that  he  knew  no- 
thing of  the  premises  in  question,  (f) 

The  day  on  which  the  demise  is  stated  to  have  been  made,  is  so  far 
material  that  it  must  be  subsequent  to  the  time  when  the  claimant's  right 
of  entry  accrues  ;[1  j  for  if  the  lessor  have  not  a  right  to  enter,  he  can- 
not have  aright  to  demise  the  lands,*  and,  consequently,  the  plaintiffmust 
be  non-suited  at  the  trial  ;[2]  for  his  lessor  cannot  be  supposed  to  have 

(0  Docy  d.  Vine.Y.  JV^rgins,  3 Taunt  440. 


[1]  Vide  "  Revised  Statutes,''  Part  3,  Chap.  5,  Tit.  1,  §  7,  Vol  2.  p. 
304.     (Cited  ante,  Page  20.) 

The  demise  in  a  declaration  io  Ejectment  must  bo  laid  as  of  a  day 
subsequent  to  that  when  the  lessor's  right  of  entry  accrued.  Dickenson 
vs.  Jackson  ex  dem.  Caldwell^  6  Cowen's  Rep.  147. 

In  Ejectment  by  the  mortgagee  against  the  mortgagor  or  those  claiming 
under  him,  the  demise  must  be  laid  ns  of^  day  subsequent  to  a  default  in 
payment ;  and  subsequent  to  a  dissolution  of  the  tenancy,  by  notice  to 
quit,  or  otherwise.     Ibid. 

The  time  of  the  demise  must  be  laid  at,  or  subsequent  to,  the  period 
when  the  lessor's  right  accrued.     Van  Alen  vs.  Rogers^  1  Johns.  Cos,  283. 

[2J  A  demise  being  laid  in  Ejectment,  before  the  title  of  the  lessor  of  the 
plaintiff  accrued,  cannot  be  taken  advantage  of  after  issue  joined.  Wkii* 
tington  ^  Al.  vs.  Christian  fjf  Al,  2  Rand.  Rep.  353. 

If  in  Ejectment,  the  demise  and  ouster  be  laid  precedent  to  the  plain-, 
tiff's  title,  it  is  cured  by  the  Act  of  Jeofails.  Duvall  Sf  Al.  vs.  Bibb,  3 
CalVs  Rep.  362. 

A  copy  of  a  declaration  in  Ejectment  having  been  delivered  to  the  she- 
riff to  be  served,  it  was  discovered  that  the  lessor  had  died  before  the 
date  of  the  lease.  Before  the  return  day,  another  declaration,  stating  a 
lease,  before  the  lessors  death,  was  delivered  and  filed.  A  motion  to  quash 
the  proceedings  was  refused.  Lessee  of  Ferguson  vs.  Smallman,  Addis. 
Rep.  13. 

In  an  action  of  Eiectmont  the  demise  in  the  declaration  was  stated  to 
be  on  the  first  of  January,  1801,  and  the  conveyance  offered  in  evidence, 
under  which  the  plaintiff  claimed,  was  dated  on  the  23d  February,  1802  f 
Held^ihni  an  Ejectment  is  an  action  to  try  the  right  of  possession  to  the 
land  in  controversy.  The  lease,  entry  und  ouster  laid  in  the  declaration 
are  fictitious,  and  substituted  in  the  place  of  a  real  lease,  actual  entry  and 
ouster.  The  time  of  the  demise  is  matter  of  substance,  and  not  form, 
and  the  plaintiff  must  show  a  title  in  his  lessors,  anterior  to  the  time  of  the 
demise,  because  withouf  such  title  they  could  not  make  a  real  lease. — 
Woody 3  Grundy  ^  AL  Lessee,  3  Harr*  ^  Johns,  Rep.  13. 
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made  an  illegal  deniide.(ii)  It  ia  usual,  however,  to  lay  the  demise  as 
far  back  as  the  lessor's  title  will  admit ;  because  the  judgment  in  eject- 
ment is  conclusive  evidence  as  to  the  title  of  the  lessor,  for  all  the  mesne 
profits  accruing  subsequently  to  the  day  of  the  demise  ;(t;)  and 
when  ^there  are  any  doubts  as  to  the  period  when  the  lessor's  [  *190  ] 
title  accrued,  it  is  customary  to  stale  different  demises  by  him 
on  different  days. 

In  an  ejectment  on  the  demise  of  an  heir  by  descent,  the  demise  was^ 
laid  on  the  day  the  ancestor  died,  and  held  to  be  well  enough ;  for  the  aa- 
ceslor  might  die  at  five  o'clock,  the  heir  enter  at  six,  and  make  a  lease 
at  seven,  which  would  be  a  good  lea3e.(ti?)  It  seems,  also,  according  to 
Lord  Harivoicke^  that  a  posthumous  son,  taking  lands  under  the  provi- 
sions of  io  and  11  Wm.  III.  c.  16.  would  be  entitled  to  lay  the  demise 
in  an  qectment,  from  the  day  of  his  father's  dealh.(a;} 

It  has  already  been  observed,  that  in  an  ejectment,  by  the  surren- 
deree, of  copyhold  premises,  the  demise  may  be  laid  against  all  persons 
but  the  lord,  on  a  day  between  the  times  of  surrender  and  admittance^ 
provided  the  surrenderee  be  admitted  before  tria 

But  this  doctrine  of  relation  does  not  apply  where  the  assignees  of  It 
bankrupt  are  the  lessors  of  the  plainti£^  so  as  to  enable  them  to  recover 
the  freehold  lands  of  the  bankrupt,  upon  a  demise  subsequently  to  the 
act  of  bankruptcy,  but  before  the  date  of  the  bargain  and  sale  by  the 
commissioners ;  for  the  freehold  remadns  in  the  bankrupt,  though  not 
beneficially,  until  taken  out  of  him  by  the  conveyance. (?) 

In  like  manner,  a  conveyance  to  a  creditor  of  an  insolvent 
debtor's  estate  by  the  clerk  of  the  peace,  (in  whom  it  *is  ves-  [  *191  ] 
ted,  upon  the  order  for  the  insolvent's  discharge,  by  thestat.  41 
O.  IIL  c»  70.  8.  15.  until  the  subsequent  conveyance  to  the  creditor^) 
does  not  vest  such  estate  in  tlie  creditor,  by  relation,  eitlier  to  the  date 
of  the  ord^  or  of  the  conveyance,  but  only  firom  the  actual  execu- 
tion of  such  conveyance  by  the  clerk  of  the  peace  ;  'and,  there' 
fore  such  creditor  cannot  recover  in  ejectment,  upon  a  demise  laid  an- 
terior to  the  execution  of  the  deed,  although  subsequent  to  the  time 

(V)  Afdt^  10.  Qcodmt^  d.  Oollawag,  r.  (x)  B.  N.  P.  105. 

flMcr<,4T.R.eB0.  (y)  JnU^BS. 

{v)4jMim  T.  Porfai,  Bur.  086.  (2)  Doe,  d.  E9daUe,  r.  MUshiO,  S  21  %  0r 

(»)  n^>  d-  WVoiif *<iii,  T.  £rer«ey,« Will.       Hfi- 
274. 
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when  the  estate  was  out  of  the  insolvent  debtor,  and  the  order  made  to 
convey  the  same  to  the  lessor,  (a) 

When  a  pauper  has  been  let  into  possession  of  premises  by  the  over- 
seers  of  a  parish,  the  demise  should  be  laid  by  the  overseers  for  the  time 
being  when  the  ejectment  is  brought,  if  the  pauper  has  done  ady  act  re« 
cognizing  a  holding  under  them ;  but  otherwise  by  the  overseers  who  let 
him  into  possession,  or  the  last  set  of  overseers  whom  he  has  acknow* 
ledged  as  his  landlord.(i) 

When  a  fine  with  proclamations  has  been  levied,  and  an  actual  entry 
is  necessary  to  avoid  it,  the  demise  must  be  laid  on  a  day  subsequent  to 
the  entry.(c) 

Tenancies  at  will  scarcely  exist  at  the  present  day ;  but  when  an  eject- 
ment is  brought  against  a  tenant  at  will,  the  demise  must  belaid  subse- 
quently to  the  time  when  possession  is  demanded,  that  is  to  say,  subse- 
quently to  the  determination  of  the  will.(c(} 

[  «1 92  ]  *When  an  ejectment  is  intended  to  be  brought  against  a  ten- 
ant from  year  to  year,  and  the  time  of  the  commencement  of 
the  tenancy  is  unknown,  the  only  sure  method  of  avoiding  a  nonsuit 
is  to  give  a  general  notice  to  quit  *^  at  the  end  and  expiration  of  the 
current  year  of  the  tenancy  thereof,  which  shall  expire  next  after  the 
end  of  one  half  year  from  the  date  of  the  notice,^'  and  to  lay  the  demise 
eighteen  months  after  the  delivery  of  such  notice.(e) 

The  length  of  the  term,  during  which  the  premises  are  alleged  in  the 
declaiation  to  have  been  demised  to  the  plaintiff  is  wholly  unconnected 
with  the  title  of  the  claimant,  and  may  be  of  longer  duration  than  his 
interest  in  the  land.(/)  A  contrary  doctrine  was  once,  indeed,  main- 
tained, upon  the  principle,  that  by  a  judgment  in  ejectment  the  plaintiff 
recovers  his  term  mentioned  in  the  declaration,  and,  therefore,  if  the  term 
declared  on,  be  of  greater  duration  than  the  lessor^s  title,  as,  for  in- 
stance, if  the  lessor  be  entitled  to  the  lands  for  three  years  only,  and  the 
plaintiff  dedare  on  a  demise  for  five,  he  would  wrongfuUy  hold  the  lands 
for  the  last  twoyear8.(g)    But  this  doctrine  has  since  been  very  cor* 

(a)  Doe,  d.  WhatUy,  t.  Tellings  2  EMt,  (rf)  Jnit,  108. 

256.  (0  Fidepoft,  ehftp.  10. 

(6)  Doe,  d.  Gntiid^,  t.  Clarke,  14  Eut,  (/)  Doe,  d.  Shore,  ▼.  Porter,  ST.  R.  13. 

4SK.  C;)  Roe  T.  fVUlumaon,  2  Lor.  Ua    S.  C 

(c)  Berringttn,  d.  DorvMr,  ▼.  Parkkurei,       8  Keb.  490. 
And.  125.    8.  C.  Stna.  1066.    S.C.  Willei, 
327.   8.  C.  18  Shit,  489. 
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reedy  oremiled  :  because  if  the  lessor  have  the  right  of  possession  but 
for  a  month,  and  make  a  lease  for  seven  years,  it  will  enure  to  his  les- 
see for  the  month  duly,  and  during  that  time  he  will  be  entitled  to  the 
possession :  and,  as  a  judgment  in  ejectment  is  not  admitted  as  evidence 
of  the  lessOr^s  title,  he  cannot  by  reason  of  it  be  enabled  to  keep  pos* 
session  after  the  month  has  expired.  (A) 

*Seven  years  is  the  term  usually  declared  upon;  and  the  [  *193  J 
only  direction  necessary  to  be  given  upon  this  point  is,  that  the 
term  be  of  a  length  sufficient  to  admit  of  the  lessor's  recovering  posses- 
sion of  the  land  before  its  expiration ;  although  the  courts  are  now  very 
liberal  in  permitting  lessors  to  amend  in  this  respect,  as  will  be  stated 
hereafter. 

It  was  for  some  time,  even  after  the  introduction  of  the  modern  prac^ 
tice,  holden  necessary,  that  when  an  ejectment  was  brought  by  a  cor* 
poration  aggregate,  they  should  execute  a  power  of  attorney,  authoriz- 
ing some  person  to  enter  and  make  a  lease  on  the  lands ;  that  such  per- 
son accordingly  should  enter,  and  make  a  lease  under  seal ;  and  that  the 
declaration  should  state  the  demise  to  be  by  deed.(t)  These  forma,  it 
seems,  were  deemed  necessary  upon  the  principle,  that  a  corporation  ag« 
gregate  cannot  perform  any  corporate  act  otherwise  than  under  the  cor* 
poration  seal,  nor  make  an  attorney,  or  bailifi^  but  by  deed.  They  could 
not,  it  was  tlierefore  said,  enter  and  demise  upon  the  land  in  person,  as 
natural  persons  could ;  nor  substitute  an  attorney  to  enter  into  a  rule  for 
their  costs :  nor  would  an  attachment  go  against  them  for  disobedience 
to  that  rule.  They  therefore  made  an  actual  lease  upon  the  lands,  and 
then  the  attorney  proceeded  in  the  common  method.  But,  since  the 
principles  of  this  action  have  been  more  clearly  understood,  none  of 
these  peculiarities  are  necessary ;  and  the  demise  may  now  be  laid  in  the 
general  way,  without  any  power  of  attorney  being  made,  any  lease  be* 
ing  assigned,(  j)  or  any  statement  of  such  a  lease  being  introduced  into 
the  declaration.  One  case  only  is  indeed  to  be  found  upon 
the  latter  point,  and  in  that,  the  question  arose  after  *the  ver-  [  *194  J 
diet  ;(j)  but  from  the  reasoning  then  used  by  the  court,  no  doubt 

(*)  B.  N.  p.  10&    Cterke  t,  itowe//,  1  Mod.  (j)  IStHey,  d.  Mayor  qf  Canttrbmf,  t; 

10.  Wood,  1  Eip.  196. 

(0  GHb.  Ejeet.  8flL  (  j)  Pariridgt  t.'  BatI,.  lA.  Btynt.  IW.   S: 

C.  Cftith.  990. 
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cao  be  entertained  that  the  principle  would  be  extended  to  ererj 
stage  of  the  action :  and  that  a  plaintiff  in  ejectment  would  never  be 
nonsuited  for  the  omission  of  such  a  statement. (fc)  The  demise  is  still 
certainly  sometimes  stated  to  be  by  deed  ;  and  it  is  immaterial  whether 
it  be  so  or  not,  as>  notwithstanding  the  statement,  no  proof  of  the  deed 
is  required.(Z) 

If  a  corporation  be  aggregate  of  many,  they  may  set  forth  the  demise 
in  the  declaration,  without  mentioning  the  Christian  names  of  those  who 
constitute  the  corporation ;  but  if  the  corporation  be  sole,  as  if  the  de- 
mise be  by  a  bishop,  the  name  of  baptism  must  be  inserted.  The  reason 
of  this  is,  that  in  the  first  case  tlie  name  solely  consists  of  its  character^ 
but  in  the  last,  in  its  person ;  therefore,  there  cannot  be  a  sufficient  spe- 
cification  of  that  person  without  mentioning  his  name.(m) 

In  the  case  of  StDailing  v.  Pier$^{n)  it  was  ruled,  that  in  an  ejectment 
for  tithes,  the  plaintiff  must  declare  on  a  demise  by  deed,  because  tithes 
cannot  pass  but  by  deed  ;  but  this  decision  has  since  been  overruled, 
and  the  statement  of  a  deed  seems  even  in  this  case  to  be  no  longer  ne- 

cessary.(o) 

[  *195  ]  *It  seems  also  to  have  becn'holden,  that  on  a  demise  by'the 
master  and  fellows  of  a  college,  dean  and  chapter  of  a  cathe- 
dral, master  or  guardian  of  an  hospital,  parson,  vicar,  or  other  ecclesi- 
astical person,  of  any  lands,  &c.  the  declaration  should  state  that  there 
^as  a  rent  reserved,  &c.  pursuant  to  the  statute  ISEhz.  c.  10.;  but  this 
form  cannot  now  be  necessary,  (p) 

A  similar  doctrine  was  once  applied  to  the  case  of  an  in&nt  ;(9)  but 
it  has  been  long  settled,  that  an  infant  may  make  a  lease  tvithout  rent 
to  try  his  title,  (r)  When,  however,  a  demise  is  laid  by  an  infant,  his  fa- 
ther, or  guardian,  should  be  made  plaintiff,  instead  of  a  nominal  person,  in 

ik)  Id  the  eaie  of  Dot,  d.  Dmm  and  Ckap"  (m)  Cariet  t.  Cramufetl,  Sar.  UB,  cited» 

Ur<ifRMhiaier,r  Pierce,  the  demiie  wa»  Dyer, S6. 

M  ibf  commop  form,  and  manj  obj«etieDt  (n)  Cro.  Jac.  618. 

were  taken  upon  other  points  bj  the  defend-  (o)  Partridgt  ▼.  BtUl,  Ld.  Raym.  136.    8. 

•ntt  eonnsel,  and  ovemled;  but  they  nerer  C.  Garth.  8B0. 

adTcrtedto  the  cireamttanee  of  the  demiae  (p)  CarUrw.  CVtHntDe//,Sav.l29. 

not  being  etated  to  be  bj  deed.    (Kent.  Sun.  (9)  Lill.  Prae.  Reg.  678. 

Aat.  180B,  M.  S.)  (r)  ZauA  r.  Par»on«,Borr.  A94^  180ft 

(0  Farley,  d.  Mayor  of  CanterJfury;  t.. 
IfTood,  I  Ebp.  19a 
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Older  to  save  the  trouble  and  expense  of  giving  security  for  the  codrtff) 
which  he  would  otherwise  be  compelled  to  do.(f) 

It  is  not  necessary  to  state,  in  the  declaration,  that  the  premises  are 
situated  in  a  parish,  hamlet,  &c. ;  it  is  sufficient  to  mention  the  name 
of  the  place  in  which  they  are  situate,  without  also  deHcnbing  it  by  the 
name  of  its  ecclesiastical  or  civil  division.(0[l]  And  in  one  case, 
where  even  the  name  of  the  place  was  omitted  when  describing  the  pre- 
miseSf  but  such  name  could  be  coOected  from  other  parts  of  the  declara- 
tion, the  Court  held  the  description  to  be  sufficiently  certain.  (ii) 
When,  however,  the  premises  *are  desrribed  as  lying  in  a  [  *196  ] 
parish,  hamlet,  &c.  such  a  description  must  be  a  correct  one, 
and  an  uncertain  or  improper  description  will  be  fatal.  Thus,  in  an 
ejectment  for  lands,  ^in  the  parishes  of  Jl.  and  £.,  or  one  of  them,^' 
the  judgment  was  arrested  for  the  uncertainty,  although  it  appeared  that 
the  parishes  had  originally  been  one,  and  lately  been  divided  by  an  act  of 
parliament,  and  that  the  boundaries  were  not  settled.(«)    But  if  the 

(a)  Noke  T.  Wmdham,  Slran*  694.  Anon.  1  Haswell  qfomaid,  ouited  plaintilT;  and  the 

Will.  180.  Court  cootidered,  that  the  stateiaeiit  of  the 

(f)  GoodUUe,  d.  Bemridgt,  r.  Walter^  4  eofter  beiog  at  Hoiwell,  anoanted  to  a  inii- 

Taont.  en.  cient  certainty,  that  the  Unds  demiaed  hij  at 

(tt)  Goodrii^  d.  Smallwood,  r.  Stroiher^  Batwtil, 
Blaek   706,     The  declaration  in    thii  ca*e  (v)  Goadrif^,  t.  Faw$on^  7  Mod.  4ST, 

•tated,  that  one  M.  S  *'ai  Hatwdl  intht  S  C  Bam.  184.    CoUinghani^  t  Jrtllg,Bl|rr^ 

tounOn  9f  B.'*  demiaed  to  idaintiff  two  mei-  824,  and  the  aothoritiet  there  cited. 

aangea,  from  which  meffaogef  defendant  ol 

^' 

[1]  Vide  '*  RtvUtd  Statutey^  Part  3,  Ch«p  6,  Til.  1,§  8,  Fol.  2, p. 
304.     (Cited  awtb  Page  20,  i».  [l.J) 

A  writ  of  Ejectment  which  mentions  the  township  and  county,  the 
number  of  acres,  and  the  names  of  the  owners  of  adjoining  lands,  is  a  suffi- 
cient description  of  the  land  within  the  act  of  the  21  sit  of  March^  1806, 
[4  Srn.  Laws,  332,  Pennsylvania^]  Baton  vs.  Norris  8f  AL  4  Binn, 
jRep.  77. 

A  description  naming  the  county  and  township,  the  quantity  of  acres,  and 
the  adjoining  lands  by  which  the  tract  is  bounded,  is  safiicient.  Lyons  Vs. 
Miller,  4  8erg.  ^  R.  Rep.  279. 

•  Where  a  statement  described  lands  as  *'  a  certain  piece  or  parcel  of  land 
^*  situate  below  and  adjoining  A,  township,  B.  county,  containing  forty 
**  acres,  be  the  same  more  or  less,  being  part  o(  a  tract  of  land  surveyed 
*'  in  the  name  of  C.  D.,  and  bounded  by  land  surveyed  in  the  name  of 
'*  E.  Fm"  this  was  held  to  be  a  sufficient  description.  Thomas  vs«  Culp,  4 
Serg.  *  R.  Rep.  271. 

In  Ejectment,  a  description  of  the  land  claimed  as  two  bouses,  one  baroi 
eighty  acres  of  arable  land,  twenty  of  woodland,  with  tbe  appurtenances,  in 
Penn  township,  Northumberland  county,  being  part  of  a  tract  of  land  sur- 
veyed in  pursuance  of  a  warrant  granted  to  W,  G„  is  sufficient  aAer  ver- 
dict.    Fisher  *  Al.  vs.  Larick  S^  Al.  7  8erg.  ^  R.  Rep.  99. 
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words  ^'  on  one  of  them"  had  been  omitted,  it  seems  (he  description 
would  have  been  sufficient,  though  all  the  lands  were  contained  in  one 
of  the  parishes. (to) 

Where  the  premises  were  described  as  situate  ^  in  the  united  parishes 
of  St.  OHea  in  the  PiMs^  and  St.  George  Btoomsburyy^^  and  it  appeared 
that  those  two  parishes  were  united  together  by  Act  of  Parliament,  for 
the  maintaining  of  their  poor,  but  for  no  d!her  purpose,  the  variance  was 
held  fatal ;  for  by  the  description,  the  parishes  were  stated  as  if  they 
were  completely  blended  together,  and  formed  only  one  parish,  when, 
in  truth,  they  renjained  entirely  distinct,  except  as  to  the  main- 
[  *197  ]  tenance  of  the  poor.(x)  But  *where  the  premises  where  des- 
cribed as  situate  in  the  parish  of  West  Putworth  and  Bradwor^ 
%,  and  it  appeared  that  fVest  PtUworth  and  Bradtoorthy  were  separate 
parishes,  the  Court  held  the  description  to  be  sufficiently  certain,  re- 
jecting the  word;Kiri«A  as  surplusage,  and  considering  the  demise  as 
of  lands  in  West  Putworth  and  Bradworthy.{y)  And  where  the  premises 
were  laid  to  be  at  the  parish  of  Famham^  and  were  proved  at  the  trial  to 
be  in  the  parish  of  Famham  Royal,  it  was  held  not  to  be  a  fatal  variance^ 
unless  it  could  be  proved  that  there  were  two  Famhams.{z) 

When  the  premises  lie  in  different  parishes,  it  has  been  usual  to  enu* 
merate  the  whole  as  lying  in  one  parish,  and  to  repeat  the  description  of 
them  as  lying  in  the  other  parish ;  but  it  seems  sufficient  to  enumerate 
them  once  only,  describing  them  as  lying  in  the  parishes  of  A,  and  B-j 
or  in.fi.  and  B.  respectively,  (a) 

The  number  of  messuages,  acres,  &c.  mentioned  in  the  demise^  need 
not  correspond  with  the  pumber  to  which  the  lessor  claims  title.    He 

(to)  Cfoodwin  t.  Jllaebiiaii,8  Ler.  884.    fa  ly  certain,  alUioogh  it  all  be  in  one  parish; 

t)ii«  cate  Uie  ejeetmeat  was  **for  a  tenUi  part  whereas  when  onlj  a  UiUh  pari  is  demand- 

of  a  messuage  in  D.  and  P."  and  the  whole  ed,  it  is  micertain  whiefa  tenth  part  is  meantf 

mesinage  appearing  in  eridenee  to  Ue  in  D.,  and,  therefore,  as  no  tenth  part  answers  the 

and  no  part  in  F,,  the  description  was  held  ill,  description,  the  sheriiF  could  not  giTC  execn- 

beeanse  it  was» «  precisely  of  the  tenth  part  tion;  tatmn  qiuare  et  vide  Barr.  880.  sf  ante, 

of  an  entire  things"  though  it  was  said  by  the  20. 

conit,  that  if  the  ejectment  had  been  of  an  (s)  Gfoocttttf f,  t.  Pins  cnl,  d.  LamBdmant2 

tore  of  land  in  D.  and  F,  and  it  appeared  Campb  274.    8.0.  6Esp.  128. 

Chat  tta  whole  acre  was  in  D ,  it  would  be  (y)  QoodtiUe  d.  BrembriSge,  y.  Walter^  4 

well  enough.    The  reason  for  this  diTersity  Taunt.  871. 

Memt  to  be,  that  tike  acre  being  the  whole  (2)  Doe,  d.  ToUet,  t.  Saltv,  18  Bast,  9. 

thing  demanded,  the  description  if  suiBcient-  (o)  2  Chitty,  Free.  895. 
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may  declare  for  an  indefinite  number,  [1]  as  a  hundred  messuages,  a  thou- 
sand acres  of  arable  land,  &c. ;  and  care  should  be  taken  that  the  nilm* 
ber  specified  in  the  demise  be  larger  than  the  number  claimed ;  because, 
although  if  he  declare  for  more  than  he  is  entitled  to,  he  may  recover 
less,  the  reverse  will  not  hold  (6)  [2  ]  Upon  the  same  principle,  if  the  les- 
sor of  the  plaintiff  be  entitled  to  a  moiety,  or  other  part,  of  an 
entire  thing,  as  the  half^  *or  third  part,  of  a  house,  he  may  re-  [  *198  ] 
cover  such  moiety,  or  third  part,  on  a  degiandfor  the  whole.(c)[l] 

The  entry  of  the  plaintiff  on  the  land  need  not  be  aUeged  in  the  de- 
claration, to  be  made  on  any  particular  day,  although  in  the  precedents 
it  is  usually  so  stated.  It  is  sufficient  if  it  be  declared  generally,  that 
the  plaintiff  entered  by  virtue  of  the  demise :  nor  does  it  seem  to  have 
been  required,  even  in  the  ancient  practice,  to  be  more  explicit,  because, 
as  the  plaintiff  entered  by  mrttie  of  the  lease,  he  must  necessarily  have 
entered  after  his  title  accrued ;  though  it  was  then  said,  that  it  might  have 
been  otherwise,  if  the  declaration  had  been  pratextu  cujus  he  entered, 
for  the  plaintiff  might  enter  unlawfully,  or  before  his  time,  under  pre^ 
tence  of  the  lease.(c{) 

The  day  upon  which  the  ouster  of  the  plaintiff,' by  the  casual  ejectori 
is  alleged  to  have  taken  place,  should  regularly  be  after  the  commence^ 
roent  of  the  supposed  lease  and  entry.  This  is  requisite,  in  order  to 
support  the  consistency  of  the  fiction ;  because,  as  the  title  of  the  plaintiff 

(6)  Denn,  d.  Burgia,  t.  PvrvU,  Borr.  826.  land,  the  rerdiet  will  be  bmA;  because  of  tiie 

G19  T.  itoitf,  Cro.  EUz.  13.  uncertainty  of  which   part,  or  moiety,  the 

(e)  JbliU  ▼•  Skmmer^  1  S]dei£229«   Chod'  plaintiiT  b  to  haTc  execntioii.    {Winhoortk 

iomT.lKacibmm,8LeT,  884.    la  an  ancient  ▼.  Mann,  TcIt.  114,  tamm  quart,  it  vid$ 

case  It  ia  laid,  that  if  an  ejectment  be  brought  anU,  chap.  2  ) 

for  an  acre  of  land,  and  the  metea  and  bomids  (d)  Wakely.  ▼.  Warren^  2  Boll.  Rep  406 

be  deacribed  in  the  decboation,  and  the  jury  Sedvidt  DougUu  t.  Shtrnky  Cro.  Elis.  766. 
find  the  defendant  guilty  in  half  an  acre  of 

[1]  A  plaintiff  in  Ejectment  claiming  bnder  a  deed  convejmg  **  the  hah 
ance  of  a  tract  of  land  "  mast  show  what  the  balance  is,  and  where  situate, 
or  he  cannot  recover.  Taylor  4*  M  vs.  Taylor  Sf  Al  3  Marsh.  Rep. 
{Ky.)  19. 

[2]  If  the  plaintiff  in  Ejectment  declare  for  the  whole,  he  may  recover 
a  part ;  or  if  he  declare  for  a  part,  he  may  recover  less  :  the  rule  is,  that 
he  may  recover  less,  though  he  cannot  recover  more  than  he  declares  for. 
Lessee  of  Pation  ^  Al  vs  Cooper^  1  Cookers  Rep.  133. 

A  plaintiff  in  Ejectment  may  recover  part  of  the  land  for  which  the  suit 
was  brought.     8antee  vs.  Keister,  6  Binn.  Rep.  36. 

ri]    Vide  ANTE  Page  20,  n.  [1],  ^  Page  18a,  n.  f  I]. 
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is  supposed  to  arise  from  the  lease  mentioned  in  the  declaration,  it  would 
be  absurd  for  him  to  complain  of  an  injury  to  his  possession  before,  by 
his  own  showing,  he  had  any  claim  to  be  possessed.  But  it  does  not 
seem  absolutdy  necessary  that  this  consistency  should  be  preserved ; 

for,  as  the  words  ^^  afterwards^  to  uiC*[2]  are  always  used  im* 
[  *^199  ]  medi-'*^alely  before  mentioning  the  day  of  the  ouster,  it  is  most 

probable,  upon  the  principles  by  which  ejectments  ore  at  pre- 
sent  regulated,  that  the  courts  would  in  all  cases  consider  an  ouster  laid 
previously  to  the  day  of  the  entry,  ^as  impossible  and  repugnant,''  and 
as  such  reject  it(e)  Even  when  the  old  practice  prevailed,  and  the  true 
principles  of  the  remedy  were  so  little  understood,  every  possible  intend* 
ment  was  made  in  &vour  of  the  plaintiff,  when  an  ouster  was  alleged  an- 
terior to  the  time  of  the  demi;«e.  Thus,  en  a  demise  from  the  first  of 
February,  1752,  to  hold  from  the  8th  of  January  before,  and  that  after- 
wards, namely,  on  the  88th  of  January,  1752,  defendant  ejected  him, 
and  it  was  insisted  for  the  defendants,  that  the  plaintiff's  title  did  not 
commence  until  the  1st  of  Februaiy,  and,  therefore,  that  the  ouster  was 
laid  too  soon ;  the  court  held,  that  the  day  of  the  ouster,  being  laid  under 
a  scilieetj  was  surplusage,  and  that  ^^  afterwards^  should  relate  to  the 
time  of  making  the  lease,  and  then  aU  would  be  well  enough.(/)  In 
like  manner,  on  a  demise  from  the  6th  of  May,  anno  eeptimo,  by  virtue  of 
which  plaintiff  entered,  and  was  possessed  until  afterwards,  on  the  18th 
of  the  eame  month,  anno  eexto  supradicto^  defendant  ejected  him,  the  court 
held  the  dedaration  sufficient ;  because  the  ouster  was  laid  to  be  on  the 
l8th  of  the  «ame  month,  which  it  could  not  be  if  it  were  done  in  the  sixth 
year,  and  rgected  the  word  sexto  as  inconsistent  and  void.(g)  Upon  the 
same  principle,  wlicre  the  demise  was  on  the  sixth  of  September,  2  Jac, 
by  virtue  of  which  the  plaintiff  held,  until  aftevwards,  (ta  wit)  on  the 
fourth  day  g!  September,  2  Jac,  defendant  ejected  him,  the  declaration 


l«)  Jdama  j.  Qoou,Cio.  Jac.  S6.    B.  N.  (/)  B.  N  P  106. 

P«  lOtL  (g)  Dmit  ▼,  Furd^,  YeJr.  182. 


r2]  Where  a  declaration  in  Ejectment  stated  a  lease  on  a  certain  day, 
to  hold  from  the  same  day,  and  that  the  defendant  on  the  same  day,  after- 
wards ejected  the  lessee,  it  was  ruled  that  the  latter  words  might  be  con« 
sidered  as  surplossage.  Lessee  of  Lynn  ^  AL  vs.*  Downes,  1  Teate^ 
Rep.  518. 
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(vas  holden  good,  and  the  words  under  the  ecilicet  rejected  as  sur- 
plusage. (A) 

*From  the  case  of  Merrdl  v.  Smitky{i)  it  does  not  seem  ne-  [  *tOO  } 
cessary  to  allege  any  particular  day  for  the  ouster,  provided  it 
appears  from  the  declaration  to  be  subseqaent  to  the  commencement  of 
the  term,  and  prior  to  the  bringing  of  the  action  ;  but  in  the  precedents 
a  day  certain  is  always  laid,  and  it  is  the  better  method  to  mention  a  par* 
ticular  day. 

With  respect  to  the  ouster  in  an  ejectment  for  tithes,  it  is  said,  in  the 
case  of  fVorraU  v.  Harper^{j)  that  where  the  ouster  was  set  forth  to  have 
been  made  in  the  month  of  May,  it  was  held  ill,  because  there  was  no 
tithes  to  be  ousted  of  at  that  season  of  the  year ;  but  this  doctrine  is  con- 
troverted by  Gi/6er(,  C.  B.,  on  the  principle,  that  the  law  does  not  judi- 
cially  take  notice  of  the  time  when  the  tithes  arise.(fc) 

Of  Amending  the  Declaration.  [1] 

It  was  formeriy  the  practice,  both  in  the  King's  Bench  and  the  Com- 
mon Pleas,  not  to  permit  the  declaration  in  ejectment  to  be  amended^ 
until  the  landlord,  or  tenant^  had  been  made  defendant  in- 
stead of  the  casual  ejector  ;[2]  *and,  consequently,  if  the  de-  [  *201  ] 
fects  were  such  as  to  prevent  the  courts  from  granting  the 

C^>  Jdatu  ▼,  Goof6»  Cro.  96.    Someold  thedate,**  and  when  from  «Che  day  ff^ 

cjectmeat  caaei  ara  to  be  foand  ia  Um  booka.  date"  of  Uie  leaae;  but,  aiace  Uia  jiadgaMat 

iOoodgain  ▼.  Wak^d^  I  Sid.  7.    Ewm» t.  io  JPugifc  t.  Ihdu  qf  Lteda  (Cowp.  714.)  by 

Crokar,  8  Mod.  196.    Stq^heM  y.  Ctvkir,  which  it  haa  been  detemiaed,  that  thaae  a*:- 

Comb.  88.    Bigham  r.  C^oke^  4  Laoa.  144.  pretsioni  ahall  be  coaitmed   indiflhrantly^ 

{hbam  ▼  Ridir^  Cro  Jac  18S.    lUewdyn  r.  •i^ttwinchuwdy,  or  exehuiodif,  lo  at  to  giTe 

WiUiamt^ro,  Jac.  268.    Old^ton'f  oaic  6  Co.  effect  to  the  deed,  theae  cases  can  bo  hmgn 

1.)  in  which  the  casters  were  bid  on  thcT  be  authorities, 

same  days  as  the  demises,  and  which  were  <!)  Cit>#  Jac  811.    Jank.  841. 

decided  upon  the  dittinctions  formerly  taken,  ij)  1  Roll.  Rep.  6S» 

as  to  the  time  of  the  commanremenf  of  a  de-  (jfc)  GUb.  ^jaot  ST. 
misc  when  stated  in  the  lease  to  be  <*from   . 


mmmm^tf^ 


[1]  A  plaintiff  in  Ejectment  ought  not  to  be  permitted  to  amend  Uf  de* 
daration  by  the  addition  of  a  count  stating  a  demise  after  the  comiiMoce« 
ment  of  the  suit.     Cox  vs.  Lacy^  3  LUt  R§p.  334. 

But  if  such  amendment  were  not  op(>osed  by  the  deiendant,  and  it  do' 
not  appear  that  he  has  sustained  any  injury  in  consemience  of  it,  the  judg- 
ment will  not  be  reversed  in  the  Court  of  Appeals,    ibid. 

[2]  Omissions  in  the  declaration  in  Ejectment  against  the  casual  eject* 
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common  rule  for  judgment  against  the  casual  ejector,  the  plaintiflf 's  les- 
sor was  compeHed  to  discontinue  the  action,  and  resort  to  a  new  eject- 
ment. (2)  But  this  practice  is  inconsistent  with  the  present  mode  of  re- 
gulating the  remedy  ;  and  the  court  would,  it  is  presumed,  now  permit  the 
lessor  to  amend  his  declaration  before  appearance,  provided  such  amend- 
ment did  no  injustice  to  the  tenant.  Indeed,  in  a  recent  case,  where,  by 
mistake,  the  name  of  the  tenant  in  possession  was  inserted  at  the  com- 
mencement of  the  declaration,  instead  of  that  of  the  casual  ejector,  (the 
declaration  and  notice  to  appear  being  in  other  respects  regular,)  the 
court  granted  the  rule  for  judgment  upon  the  common  affidavit  of  ser- 
vice, and  suggestedy  that  if  the  tenant  did  not  appear  to  the  actioni  an 
application  should  be  made  to  amend  the  declaration.(m)[l] 

It  is  also  said  that,  even  after  appearance,  the  declaration  can  be 
amended  in  form  only,  and  not  in  matter  of  substance  ;  but  it  is  now  dif- 
ficult to  point  out  what  errors  would  be  deemed  sub^tance^  and  not 
amendable.     Under  the  strict  rules,  by  which  the  action  was  formerly 

conducted,  the  demise,  the  length  of  the  term,  the  time  of  the 
[  *^0&  ]  ouster,  &c.(n)  were  all  considered  as  matters  of  sub-stance  ;(o) 

and  so  unbending  were  the  courts  upon  these  points,  that  if  the 
term  expired,  pending  the  action,  by  injunction  from  the-Court  of  Chan- 
cery at  the  defendant's  application,  or  by  the  delay  of  the  court,  in  which 

(0  'Rn^t  (I*  SUpheMfm,  t«  Dot,  Ban*  186.  Uie  commencement  of  hii  term,  or  omitted  any 

(fli)  Dot,  d.  Co66i5r»  t.  Aoe,  K.  B.  T.  T.  other'matter  of  sobftance,  though  the  second 

1816.  BIS.  declaration  were  correct,  he  conld  not  recor* 

(n)  Forroeriy  when  a  person  declared  in  er ;  because  the  declaration  on  the  imparlance 

ejectment  in  the  Common  Mens,  it  was  the  roll  was  the  material  one  on  which  the  action 

conne  of  the  court,  that  alter  imparlance  he  was  grounded.— (iHerrei/  t.  Anitft,  Cro.  Jao^ 

should  make  a  second  declaration  ;  and,  when  8I1.~  Jenk.  841. ) 

this  pnetice  preTatled,  if  the  plaintiff,  by  his  (o)  Dot^  d.  Hardman,  t.  JPtfttfigton,  Burr 

iirst  deehuttioii,  had  laid  the  ouster  before  2417,  and  the  cases  there  cited. 


Gr,  may  be  cured  in  the  declaration  against  the  real  defendant.  Heidekop^ 
per  vs.  Burrows,  Cir,  Ct.  Jiprily  1805.  MS.  Rep.  (Cited  in  Wharton's 
Digest,  p.  183.) 

[1]  A  declaration  in  Ejectment  may  be  amended  as  in  other  actions. 
Denexdem.  Denny  vs.  Smith,  2  Penn.  Rtp.  710. 

A  motion  to  file  a  new  declaration  in  Ejectment,  the  original  being  lost 
out  of  the  office,  and  the  defendant  served  with  a  notice  to  prod  ace  a  copy» 
was  refused.    Den  ex  dem.  Cieteland  vs.  Grime,  I  Murphy^s  Rep,  268. 
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the  action  was  brought,  in  giving  judgment,  the  lessor  was  obliged  to  re* 
sort  to  a  new  ejectmcnt(p) 

*A  more  liberal  principle  has,  however,  of  late  years  been  [  *20S  J 
adopted ;  and  the  demise,  [1]  term,  &c.  arc  now  most  correctly 

ip)  Anon,  Stlk.  287    8.  C.  6  Mod.  180.       toil,  Bim  17  Kenoorthw,  7%omai,Aad.906 
Scraps  T.  Ktodu,  Ban.  8.    0rtrcr  r  Seraf-       ThnuUnU  r.  Qtay,  Cas.  Tenp.  Haid.  165i. 


[1]  In  Ejectment,  it  is  generally^  allowed,or  coarse,  to  amend  by  insert'* 
ing  a  new  demise,  where  the  proposed  lessor  has  a  sabsiating  title.  Jack* 
san  ex  dem,  Uarru  Sf  Ah  vs.  Murry  ^  AL  1  Cawen's  Rep,  166. 

Otherwise  where  the  Statnte  of  Limitations  has  attached.     Ibid. 

And  where  the  action  was  for  a  military  lot,  the  defendants  being  6ona 
Jide  possessors,  and  the  effect  would  have  been  to  defeat  "the  operation  of 
the  statutes  passed  April  5th,  1803,  (Sest.  26,  ch.  88,  3  Webster,  399.) 
and  afterwards  in  1813,  (Sees.  36,  ch,  80.  $.  4,  1  R  L.  304.)  for  their  pro* 
taction,  the  amendment  was  refused,     Ibid. 

For  4uch  an  amendment  would  be  equivalent  to  a  new  action,  with  a  rule 
that  it  should  overreach  the  Statute.     Ibid. 

The  court  will  allow  the  plaintiff  in  Ejectment  to  amend  his  declaration^ 
by  changing  the  time  of  the  demise,  at  any  time  before  verdict,  on  such 
terms  as  will  impose  no  hardships  on  the  defendant.  Wood  vs.  Grundy  ^ 
Al.  Leuee^  3  Harr.  ^  Johns.  Rep.  13. 

In  Ejectment  the  court  will  permit  the  plaintiff  before  trial  to  amend  his 
declaration,  so  as  to  make  the  demise  subsequent  to  the  date  of  his  iitlor 
Rogers  vs.  Barnett,  4  Bibb*s  Rep.  480. 

A  plaintiff  in  Ejectment  has  no  right  to  amend  his  declaration  by  adding 
a  count  containing  a  demise  from  another  person,  and  for  a  tract  of  land 
not  before  claimed.     Thomas  vs.  Head^  1  Marsh.  Rep.  (jETy.)  450. 

Where  the  declaration  in  Ejectment  laid  the  demise  on  the  Jirat  day  of 
February,  1801,  and  possession  under  it  *'  aAerwards,  to  wit,  on  the^r^f  ^ 
January  last  aforesaid  ;"  it  was  held,  that  these  last  words  might  be  re« 
jected,  so  that  the  possession  would  appear  to  be  after  the  demise.  Brown 
vs.  Zjiuterloh,  Cam.  ^  Norw.  Reg.  425. 

Amendment  of  the  declaration  by  enlarging  the  demise  in  Ejectment  Was 
granted.     Den  ex  dem.  Young  vs.  Erwin,  1  Hayw.  Rep.  323. 

And  the  plaintiff  shtll  not  be  nonsuited,  although  the  demise  has  expir* 
ed  at  the  time  of  trial.  Den  ex  dem.  Faireloth  vslngrahum  4*  M  I  Hayw. 
Rep.  60  U 

In  Ejectment  a  declaration  may  be  amended  after  issue  joined,  by  intro- 
ducing a  new  claim,  but  such  introduction  has  no  relation  back  to  the  ser* 
vice  of  notice  ;  but  the  suit,  as  to  the  new  claim,  originates  with  filing  the 
amendment.     Taylor  ^  AL  vs.  Taylor  4r  Al  3  Marsh.  Rep.  (Ky.)  19. 

A  plaintiff  in  Ejectment  cannot  be  permitted  to  amend  his  declaration  by 
adding  a  count  laying  a  demise  after  thq  4*.ommencement  of  the  suit,  but  if 
such  amendment  were  not  opposed  by  the  defendant,  and  it  do  not  appear 
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CQtmidered  as  formal  only,  and  may  be  amended  if  necessary.    Thus,  in 


that  he  has  sostaioed  any  iojary  io  consequence  of  it,  the  joHgoient  will 
not  he  reversed  in  the  Coart  of  Appeals.     Coz  vs.  Lacy,  3  Liit,  Rep,  334. 

It  is  doaWa],  whether  a  court,  under  any  circumstances,  would  be  jus- 
tifiable in  permitting,  by  way  of  amendment,  a  new  count  to  be  added^to  a 
declaration  in  Ejectment  laying  a  demise  from  a  different  person.  Heti' 
nick  vs.  Calwdl  3  Ldlt  Rep,  237. 

Several  demises  added  in  Ejectment  on  payment  of  costs,  it  appearing 
that  the  lessors  sought  to  bo  added,  had  a  subsisting  legal  title.  Jackson 
€x  denu  Palmer  ^  Al^  vs.  JVavia,  3  Cowen's  Rep.  356. 

Leave  to  amend  a  declaration  in  Ejectment  by  adding  a  new  demise^  will 
not  be  given  on  a  mere  notice  of  motion,  without  any  cause  shewn  by  nffi- 
davit.     Jackson  ex  dem.  Mhy  vs.  Smith,  6  Cowen's  Rep,  39. 

CoNTKA  Anonymous  case,  2  Cainet*  Rep,  261.  Wimple  ^  AL  vs. 
M'Dovgaly  Coh.  Cas,  49,  55.  Jackson  ex  dtm,  Quackenboss  vs:- Dennis, 
2  Cainee  Rep.  177. 

A  new  demise  may  be  added,  on  terms,  viz. ;  that  the  defendant  have 
twenty  days  after  service  of  amended  declaration,  Io  elect  whether  he 
wonld  continue  to  defend  ;  should  he  elect  to  defend,  then  be  is  to  havo 
the  costs  usual  in  cases  of  amendment,  and  twenty  days  from  the  time  of 
making  such  election,  to  plead  de  novo,  or  abide  by  his  former  plea.  If 
he  elect  to  proceed  no  further,  then  to  receive  all  his  costs  up  to  the  day 
of  making  such  election.  Anonymous,  2  Caines*  Rep,  265.  Same  Point 
Anonymous.  2  Caiues*  Rep,  261.  Etvide  Wimple  ^  Al,  vs,  M'Dougal, 
Cole.  Cas,  49. 

After  six  years  service  of  th^  declaration  in  Ejectment  leave  was  given 
to  amend,  by  adding  new  demises,  on  the  plaintiff  's  paying  all  the  costs 
already  incurred,  in  case  the  defendant  should  choose  to  relinquish  his  de- 
fence.    Jackson  ex  dem.  Finch  vs.  Kough,  1  Caines*  Rep.  261. 

The  plaintiff  will  not  be  permitted  to  amend  his  declaration,  by  in&erting 
a  demise  from  a  person  who  has  no  claim,  or  any  subsisting  title  to  the 
premises  in  question.  Jackson  ex  dem.  8tarr  vs.  Richmond,  4  Johns.  Rep. 
483. 

The  defendant  may,  at  any  time,  move  to  have  the  demise  of  a  lessor, 
who  died  before  the  commencement  of  the  action,  struck  out  of  the  de* 
claration,  without  costs.  Jackson  ex  dim.  Low  vs.  Reynolds^  1  Caines^ 
Rep.  20.  Jackson  ex  dem.  Butler,  vs,  Ditz,  1  Johns.  Vas.  392.  Same 
Case,  Cole.  Cas.  102,  Jackson  ex  dem.  Aikens  ^  Al.  vs.  Bankraft,  3  Johns 
Rep.  259.  ^ 

Where,  on  application  of  the  defendant  in  Ejectment,  a  demise  is  order* 
ed  to  be  struck  out  of  the  declaration,  he  must  serve  a  copy  of  the  rule  fot 
the  amendment  on  the  plaintiff,  which  shall  be  deemed  an  actual  ameod« 
ment  as  to  all  subsequent  proceedings  on  the  part  of  the  plaintiff;  and  the 
defendant,  without  a  new  copy  of  the  declaration  being  served  on  biro> 
must  enter  into  the  consent  rule,  and  plead  in  twenty  days  after  service  of 
the  certified  copy  of  the  rule  for  the  amendment,  unless  otherwise  ordered 
by  the  court ;  and  the  rule  shall  be  sufficient  to  authorise  an  actual  amend- 
ment'of  the  declaration  on  file,  or -to  file  a  new  one  in  its  steady  whenever 
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an  ejcctmcal  to  recover  lands,  forfeited  by  the  levying  of  a  fine,  where 
the  demise  was  laid  anterior  to  the  time  of  the  entry  to  avoid  the  fine,  and 
the  suit  was  staid,  by  injunction  in  the  Court  of  Chancery, [2]  for  more 
than  five  years  after  the  fine  was  levied,  so  that  the  lessor  was  not  ^n  time 
to  make  a  second  entry,  or  bring  a  second  ejectment,  the  court  permit- 
ted him  to  change  the  day  of  the  demise,  to  a  day  subsequent  to  the  day 
of  the  entry :  Lord  Mansfield  observing,  that  the  demise  was  a  matter  of 
fonti,  and  did  not  exist  (9)  And  in  a  recent  case,  where  the  ejectment  was 

(g)  JDoc,  d.  HmttfMn,  t.  PUkmgUmf  Bmrr.  S4f7. 


it  may  become  necessary.     Jackson  ex  dem.  Kelly  ^  Al  vs.  Belknap^  7 
Johns.  Rep.  300. 

A  lessor  may  be  struck  out  of  (he  declaration,  on  affidavit  of  his  having 
no  interest  io  the  premises.  Jackson  ex  dem.  Livingston  Sf  Al.  vs.  Sclover^ 
^0  Johns.  Rep.  368. 

The  general  rule  is,  that  a  lessor  in  Ejectment  onght  to  have  a  subsist* 
iDg  title  or  interest  in  the  premises  ;  bat,  eitdcr  special  circumstances  the 
Court  will  permit  his  demise  to  be  retained.     Ilnd. 

A  declaration  in  Ejectment  may  be  amended  by  altering  the  date  of  the 
demise.     Anonymous^  3  Halsted's  Rep.  366. 

Where  there  was  no  period  stated  in  the  declaration  for  the  commence* 
meat  of  the  term,  and' no  date  to  the  demise,  the  declaration  was  held  bad, 
although  after  verdict  for  the  plaintiff.  Ihe  Court  said,  ^*  There  is  no 
^  title  wha^ver  sluted  in  Hie  plaintiff  's  declaration,  no  ground  'whereon 
"  the  Court  can  presuinb^an  entry  after  the  lease,  and  an  ouster  aAer  the 
**  entry,  or  an  unexpired  t^m  at  the  commencement  of  the  lease.  There* 
*'  fore  the  judgment  is  arresra^''  Nokes  ex  dem.  Hogg  vp.  Shaw,  Cam.  ^ 
JSTorw.  Rep.  467,  463. 

[2j  Where  a  judgment  in  Ejectment  rendered  in  the  late  General  Court 
[Maryland]  in  1802,  had  been  stayed  by  injunction,  and  the  case  brought 
to  and  affirmed  in  the  Court  of  Appeals,  op  appeal  from  Chancery,  the 
term  of  the  demise  laid  in  the  declaration  was  enlarged.  Turner  Sf  AL  vs. 
Worthington,  6  Harr.  ^  Johns.  Rep.  437.     (/n  Nolo.)' 

A  motion  to  enlarge  the  term  of  the  demise  in  an  action  of  Ejectment, 
wherein  judgment  had  been  rendered  in  the  late  General  Court  [Maryland] 
in  1790,  refused  nt  June  term,  1822.  of  the  Court  of  Appeals.  Frazier  8f 
Al.  Lessee  vs.  Hall,  5  Harr.  Sf  Johns.  Rep,  437. 

A  party  having  been  prevented  from  suing  out  execution  in  an  Eject- 
ment by  an  injunction  in  Chancery,  which  continued  in  force  for  many 
years,  during  which  the  term  in  the  declaration  in  Ejectment  expired  the 
Court  would  not  permit  it  to  be  enlarged,  unless  it  were  quite  clear  that 
the  amendment  would  work  no  injustice  to  the  opposite  party.  Bradney 
8f  Al.  vs.  Hasseldon  ex  dem.  Harper  ^  Al  1  Barnew.  ^  Cress.  Rep.  121. 

In  Ejectment  the  demise  cannot  be  enlarged  after  judgment  and  expi- 
ration of  the  demise,  although  the  proceedings  were  stayed  by  injunction. 
Owxngs  vs.  Marshall,  3  BiWs  Rep.  27. 


Digiti 


zed  by  Google 


203  OF    AMENDING    THE    DECLARATION.  [cHAP.   Vli. 

brought  upon  a  forfeiture,  and  the  demise  was  laid  on  a  day  anterior  to 
the  time  when  the  forfeiture  was  committed,  the  court  peimitted  the  les- 
sor of  the  plaintiff  to  amend  (upon  payment  of  the  costs  of  the  applica- 
tion,) after  the  record  was  made  up,  and  the  cause  set  down  for 
trial. (r) [3]  But  this  permission  is  not  to  be  extended  to  the  injury  of 
the  defendant,  and  therefore  the  court  will  not  suffer  the  day  of  the  de* 

(r)  Doe,  d.  Rumford,  t»  Miller,  K.  B  H.  the  caaie  set  down  for  trial,  at  the  ^tt  Sit* 
T.  1814.  MS.— This  caie  seemi  to  cany  the  tings  in  Middlesex,  in  Hilary  Term,  1814;  bat 
principle  of  allowing  an  amendmeBt  of  the  being  entered  late  in  the  paper,  stood  oyer 
demise  in  an  ejectment  to  its  ntmost  limit  until  the  second  Sittings.  Two  days  before 
The  ejeetment  was  brought  upon  a  coyenaot  the  second  Sittings,  a  rule  to  show  eanse  why 
to  finish  certain  baildings  in  a  workmanlike  the  day  of  the  demise  should  not  be  altered 
.  manner  before  the  29M  of  Sept  1813.  The  to  the  30th  of  Sept.  was  obtained  by  the  plain- 
demise  was  laid  on  the  '26th  day  of  Mardt,  tiff,  which  rule  was  madeabsolnte  immediate- 
1813,  and  the  declaration  delirered  ontheTSth  Ij  before  the  rising  of  the  court  on  the  mom* 
of  Oct.  1818.  The  tenant  appeared  in  the  re«  iog  of  the  second  Sittings, 
gular  course,  and  the  issue  was  made  up,  and  . 


[3]  Declaration  in  Ejectment  amended  by  altering  the  time  of  the  de- 
mise, which  was  laid  before  the  title  accrued,  upon  payment  of  the  costs 
of  the  motion,  though  the  cause  had  been  twice  brought  to  trial  ;  on  the 
first  trial,  the  plaintifif  was  nonsuited,  a  new  trial  was  granted  ;  on  the  se« 
cond  trial  the  defendant  objected,  for  the  6r8t  time,  that  the  demise  was 
laid  before  the  title  accrued^  and  moved  for  a  nonsuit  ;  the  Judge  over- 
ruled the  objection  ;  the  defendant  excepted,  and  the  Judge  signed  a  fiill 
of  Exceptioas  upon  the  point.  Jackson  ex  dem.  Hills  vs.  TuttU,  G  Coxa}* 
en's  Rep.  690. 

Upon  the  trial  of  an  Ejectment  the  plaintiff  offered  in  evidence  a  deed 
to  his  lessors,  bearing  date  after  the  demise  laid  in  the  declaration,  to  the 
admission  of  which  deed  the  defendant  objected,  but  the  Court  admitted 
it  to  be  read  in  evidence,  saying,  the  date  of  the  demise  was  immaterial,  or 
the  plaintiff  might  amend  his  declaration,  which  he  did,  before  the  jury  re- 
tired from  the  bar,  by  altering  the  date  of  the  demise.  Upon  a  bill  of  Ex- 
ceptions taken  upon  this  point,  the  Supreme  Court  of  the  United  States 
Held,  that  the  amendment  •*  was  properly  allowed.'*  Although,  the  Su- 
preme Court  was  **  of  opinion,  that  the  Circuit  Court  erred  in  saying  that^ 
«•  it  was  unnecessary  to  prove  a  title  in  the  lessor  of  the  plaintiff  at  the  date 
<*  of  the  demise  laid  in  the  declaration."  Blackrvell  vs.  Patton  8[  Erwin*s 
Lessee,  7  Cranch's  Rep  472.  478. 

The  time  of  the  demise  may  be  amended  after  nonsuit,  on  the  ground 
that  the  lessor  of  the  plaintiff  was  a  Feme  Covert  at  the  time  of  the  demise. 
Den  ex  dem.  Hoover  vs.  Franklin  8c  Al.^  2  South.  Rep.  850. 

If  the  term  of  a  demise  in  the  declaration  in  an  action  of  Ejectment  expired 
before  the  verdict  and  judgment  in  the  court  below,  the  judgment  is  erro* 
neous,  and  on  appeal  will  he  reversed.  Roseherry  8f  Stevens  vs.  Seney  ^ 
Al  Lessee,  3  flam  *•  Johns.  Rep.  228. 

In  such  case  the  court  below,  under  a  Procedendo  directing  a  new  trial, 
may  enlarge  the  term  of  the  demise.    Ihid. 
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mise  to  be  altered  to  a  day  subsequent  to  the  day  of  the  delive- 
ry of  the  declara-*tion,  for  this  would  be  to  give  the  lessor  of  [  *204  ] 
the  plaintiff  a  right  of  action  which  did  not  subsist  ^  the  time 
of  the  commencement  of  his  suit. (9) 

The  term,  also,  has  bee  n  enlarged  after  its  expiration,  upon  payment 
of  costs,  although  the  issue  was  made  up,  ttie  npecii  1  jury  struck,  and 
the  cause  gone  down  to  trial,  before  the  mistake  was  discovered  ;[1]  the 

(<)  /)of,d.  Foxiow,r.JifHu,K.  B.  M  T.  1814 --MS. 


An  amendment  may  be  made  to  a  declaration  in  Ejectment,  so  as  to 
change  the  demise  from  a  joint  one  by  all  the  lessors,  to  separate  demises 
for  undivided  portions.  Hutching  vs.  Talbot  8[  AL  LeaaeCy  3  Harr,  ^ 
John$.  Rep.  378. 

The  change  of  the  name  of  the  6ctitious  lessee  in  the  amended  declara- 
tion is  of  no  consequence,  the  defendant  having  afterwards  appeared  to  it 
and  entered  into  Ihexommon  rule.     Ibid, 

Quere.  If  it  may  not  then  be  considered  a  new  action.     Ibid. 

[!]  In  Ejectment,  an  amendment,  so  as  to  enlarge  the  term  laid  in  the 
declaration,  will  be  permitted  in  the  discretion  of  theconrt  ;  but  where  a 
coort  refuses  to  allow  such  amendment  it  is  no  ground  for  writ  of  error. 
Walden  ex  dem,  Denu  vs,  Craig^  or  rather  Den  ex  dem.  Walden  vs. 
Craig,  9  WheaU  Bep.  676. 

That  the  term  stated  in  a  declaration  in  Ejectment,  has  expired  previous 
to  the  decision  on  an  appeal,  is  a  circumstance  of  no  importance.  Baker 
vs.  Seekrighty  Lessee  of  Glasscock  ^  1  Hen»  fy  Munf.  Rep.  177. 

In  ejectment,  if  the  term  stated  in  the  declaration,  expire,  before  the  de- 
cision of  the  cause,  the  practice  is  to  grant  leave  to  amend  the  declaration 
by  enlarging  the  term.     Hunter  vs.  Fairfaxes  Devisee,  1  Munf.  Rep.  218. 

Before  trial,  the  declaration  in  Ejectment  may  be  amended,  by  enlarging 
the  term,  or  adding  a  new  demise,  on  payment  of  costs.  Lion  ex  dem, 
Eden  «J-  Al,  vs.  Burtiss  ^  AL  18  Johns.  Rep.  610. 

But  where  there  was  an  actual  entry  and  actual  lease,  for  the  purpose 
of  avoiding  a  fine,  and  the  demise  in  the  declaration  was,  by  mistake,  laid 
on  the  Jirst,  instead  of  the  sixth  day  of  May  ;  the  court,  in  allowing  the 
amendment,  gave  the  defendant  leave  to  elect  within  twenty  days,  whether 
to  defend  the  suit  or  not  ;  and  if  he  chose  to  defend,  then  to  have  the  costs 
of  the  amendment  only  ;  but  if  he  abandoned  his  defence,  then  he  should 
have  costs  to  the  time  of  his  election.     Ibid. 

Querc.  Whether  the  judge,  at  the  trial,  can  allow  the  amendment  in 
such  a  case  1    Ibid. 

If  the  objection,  on  the  ground  of  variance,  is  made  at  the  trial,  and  the 
plaintiff  is  nonsuited,  it  seems,  that  the  court  will  set  aside  the  nonsuit,  and 
give  leave  to  amend  on  payment  of  costs.     Ibid. 

Where  the  judge  at  the  trial  refused  a  Doosuit,  but  reserved  the  question 
as  to  the  variance,  and  the  defendant  went  into  his  defence  fully  at  the 
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Court  considering,  that  it  was  a  plain  mistake  in  the  declaration,  and 
might  be  amended  by  the  writ,  which  spoke  of  a  term  not  yet  expir- 
ed.(0  An  enlargement  of  the  term  was  also  permitted,  by  Lord  Mans* 
fiddy  in  a  case  where  a  judgment  in  ejectment  in  Ireland  had  been  af- 
firmed, upon  a  writ  of  error,  in  the  King^s  Bench  in  England,  but,  from 
various  delays,  the  term  in  the  declaration  had  expired  before  the  plain- 
tiff's  lessor,  could  obtain  possession.(ti}  [2] 

When  the  old  principles  of  the  action  prevailed!,  and  the  term  was  con- 
sidered substance,  and  not  amendable,  the  plaintiff  was  not  nonsuited  if 
the  term  expired  before  the  trial,  but  was  permitted  to  proceed  for  his  dam- 
ages and  costs,  though  not  for  the  recovery  of  his  land ;  for  the  right  to 
damages  for  the  ouster  remained,although  the  right  to  possession  upon  the 

<0  Soe,  d.  Ia€,  ▼.  Eiii9,  Blk.  940.  («)  Vicars  t.  Heydon,  Cowp.  841 


trial,  the  plaintiff  was  allowed,  aAer  verdict,  to  amend  his  declaration  on 
the  QBual  terms,  under  the  circumstances  of  the  case,  it  being  a  mere 
clerical  mistake.     Ibid* 

In  Ejectment  if  the  lease  laid  in  the  Narr.  have  expired,  the  enlargement 
of  it  is  an  amendm«!nt  in  matter  of  form,  and  it  is  error  under  act  atMareh^ 
1806.  IPennsylvanhi']  it' the  court  refuse  it.  Maus*  Ltute  vs.  Mi^ntgon^ 
ery,  10  Serg,  i-  R.  Rep.  192. 

[2]  Where  a  statement  was  filed  against  one  defendant  only,  before  the 
first  term,  and  afterwards  the  sheriff  added  the  name  of  another  person 
foTiod  in  possession  as  defendant,  according  to  the  acts  of  Assembly  ;  it 
was  Held,  that  the  statement  was  good,  and  that  if  it  was  necessary  to  add 
the  name  of  the  other  defendant,  the  coort  below  might  have  permitted 
an  amendment  accordingly,  even  after  verdict  and  judgment,  and  the  Su- 
preme Court  would  consider  such  anaendment  as  having  been  made. — 
Irish  ^  Al.  vs.  Scovtll^  6  Binn,  Rep,  66. 

Where  judgment  in  Ejectment  had  been  entered  in  the  Common  Pleas, 
and  possession  delivered  after  the  expiration  of  the  term  laid  in  the  decla- 
ration, this  court  [Supreme  Court  of  Pcnnsylvania,'\  permitted  the  term 
to  be  enlarged  by  the  defendant  in  error,  on  paying  the  costs  of  the  wrrt 
of  error.     Riddle,  Esq.  vs.  Lessee  ofFindiay  8fAL,B  Serg.  ^  R  Rep.  227. 

A  motion  to  enlarge  the  term  in  Ejectn»ent  in  order ^to  support  an  exe- 
cution, was  refused  after  a  lapse  of  thirteen  years  from  the  judgment,  and- 
five  years  from  the  expiration  of  the  term,  and  after  a  new  party  had 
come  into  possession.  Campbell  4r  Al.  AdmWs.  ^c.  vs.  Grantz^s  Lessee, 
6  jBtntt.  Rep.  116. 

Where  the  term  laid  in  the  declaration  expires  after  verdict  for  the 
plaintiff,  and  a  role  to  show  cause  why  a  new  trial  should  not  be  granted, 
the  court  will  allow  it  to  be  granted.  Lessee  of  WoodSfVS.  OalSrea^,2 
Yeates'  Rep.  636. 
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lease  was  determined.  [3]  It  is  not  probable,  at  the  present  da j,  ibat  op^ 
portunity  will  be  offered  to  raise  a  point  of  this  nature ;  but  if  the  lea* 
sor  of  the  plaintiff  should  act  so  negligently  as  to  proceed  to  trial  upon 
an  expired  term,  there  seems  no  reason  ivhy  the  above  mentioned  prin« 
ciplc  should  not  be  applicable  to  the  modern  practice,  (v) 

*In  the  case  of  Goodtille  v.  MeyinoUy  the  court  refused  to  [  *305  ] 
amend  a  declaration,  in  which  "  the  said  James.''  instead  of 
^'  the  said  John,''  was  said  to  enter  by  virtue  of  the  demise ;  and  a  case 
was  cited,  by  Wright^  J.,  in  which  the  premises  were  laid  to  be  in 
Twickenham,  or  Isleworth,  ^^  or  one  of  them,"  and  the  court  refused  to 
let  the  plaintiff  amend,  by  striking  out  the  disjunctive  words ;  but  it 
seems  that  amendments  have  since  been  permitted,  both  in  the  parcels 
and  the  names.(i0)[l]  And,  in  a  recent  case,  where  after  issue  joined^ 
a  summons  was  taken  out  to  show  cause  why  the  declaration  and  issue 
should  not  be  amended,  upon  payment  of  costs,  by  altering  the  parisbi 
irom  the  parish  of  O.,  to  ^^  the  parish  of  St.  John  in  Gl.,"  the  judge  per^ 

(0)  Capel  r.  SaWmsUUl,  3  Mod.  219.  (u>)  2  SdL  Prac.  143. 


[3]  Vide  "  Revised  Statutes"  of  New-York,  Part  3,  Chap.  6,  Tit.  1^  § 
31,  Vol.  2.  p.  308.     {Cited  ante  Page  34.  n.  [I].) 

When  the  term  of  the  plaintiff  in  Ejectment  expires  before  the 
trial,  althoagh  posaesMon  of  the  property  cannot  be  recovered,  yet  he 
may  proceed  for  damages  for  the  trespass  and  for  the  nusne  profits.  Lea« 
see  of  Brown  vs.  Galloway,  1  Peters'  Ore.  Ct.  Rep,  291,  299. 

The  general  rale  is.  that  a  plaintiff  in  Ejectment  shall  recover  according 
to  his  right  at  the  time  of  the  soit  brought;  but  if  pending  the' suit,  his  title 
is  divested  either  by  act  of  law  or  by  his  own  act,  be  shall  not  recover 
possession  adverse  to  the  will  of  the  party  in  whom  the  title  is  vested,  bat 
he  is  entitled  to  his  damages  and  costs.  Lessee  of  Rugan  ^  AL  vs.  Phi* 
lips  Sf  Al  A  Yeates'  Rjtp.  382. 

So  a  plaintiff  in  Ejectment  brought  under  the  acts  of  1806  and  1807, 
may  recover  the  nominal  damages  and  fall  costs  althoagh  he  has  conveyed 
the  title  to  a  third  person  pending  the  suit.  Murray  vs.  Garretsouy  4  Serg, 
i'  R.  Rep.  130. 

[1]  In  Ejectment  where  the  rights  of  the  defendant  are  not  affected  by 
the  proceedings,  or  he  consents,  the  name  of  a  lessor  may  be  stricken  oat 
on  motion  in  behalf  of  such  lessor,  at  any  stage  of  the  proceedings,  thoagh 
be  originally  consented  to  its  insertion  :  bat  it  mast  be  on  payment  of  bis 
share  of  the  costs  to  the  plaintiff's  attorney.  Jackson  ex  dem.  Sutherland 
^  AL  vs.  Stilesy  5  Cowen's  Rep,  418. 
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mitted  thearoendineDt,[2]  and  refused  to  allow  the  party  to  plead  dcno' 
vo,  notwithstanding  the  case  of  GoodtUlc  v.  JUeymotL{x) 

Of  the  Notice  to  AFF£AiL(t/) 

The  name  of  the  tenant  in  possession[3]  must  be  prefixed  to  the  no- 
tice; and,  when  the  possession  of  the  disputed  premises  is  divided 
amongst  several,  it  is  usual  to  prefix  the  names  of  all  the  tenants,  to  each 
separate  declaration ;  although  it  does  not  seem  necessary  to  prefix 
jnore  than  the  name  of  the  individual  tenant,  upon  whom  the  particular 
declaration  is  serv6d.(2) 


(x)  Dott^.O'Connell,  v.  Porch -^Coram  (y)  Appendix,  No.  13.^ 

Heath,  J.  Trio.  Vic.  1814.  MS.  (z)  Roi,  d.  BurlUm,  v.  Roe,  7  T.  R.  477. 


[2]  Amendment,  as  to  the  place  laid  in  the  declaration  in  Ejectment 
granted,  upon  payment  of  costs,  after  the  plaintiff  had  been  nonsuited  at 
the  trial  for  the  variance.  Jackson  ex  dem.  Sinclair  ^  AL  vs.  Bailey,  5 
Cowen*s  Rep.  265. 

[3]  The  ''Revised  Statutes^*  of  Nem-York,  Part  3,  Chap.  5,  Tit.  1, 
%%  12»  13,  14  Sf  16,  {Vol.  2,  p.  30b,)  contain  the  following  enactments. 

"  ^12.  To  such  declaration  there  shall  be  suhjoioe'd  a  notice  in  writing 
by  the  plaintiff  or  his  attorney,  addressed  to  the  defendant,  and  notifymg 
him, 

*'  1.  That  the  said  declaration  will  be  filed  on  some  day  in  the  then  next 
term  of  the  conrt  in  which  the  action  is  brought,  specifying  such  day,  or  if 
the  same  be  served  during  the  term  of  any  court,  that  it  will  be  filed  on 
some  day  in  such  term,  specifying  the  same  : 

**  3.  That  upon  filing  the  same,  a  rule  will  be  entered,  requiring  such  de- 
fendant to  appear  and  plead  to  such  declaration,  within  twenty  days  afler 
the  entry  of  such  rule  :  and, 

'^  9.  That  if  he  neglect  so  to  appear  and  plead,  a  judgment  by  default 
will  be  entered  against  him,  and  the  plamti£f  will  recover  possession  of 
such  premises. 

*'  ^  13.  If  the  premises  are  actually  occupied,  the  declaration  shall  be 
served  by  delivering  a  copy  thereof,  with  the  notice  above  prescribed,  to 
the  defendant  named  therein,  who  shall  be  in  the  occupation  thereof,  per- 
sonally, or  by  leaving  the  same  with  some  person  of  pro|»er  age  at  the 
dwelling-house  of  such  defendant,  if  he  bo  absent. 

"  ^  14.  If  the  premises  claimed  are  not  actually  occupied,  the  declara- 
tion and  notice  shall  be  served  on  the  defendant  named  therein,  personally, 
or  if  he  cannot  be  found,  by  leaving  the  same  with  some  person  of  proper 
age,  at  the  residence  of  such  defendant. 

*'  §  15.  But  where  the  declaration  shall  have  been  served  in  any  other 
manner  than  upon  the  defendant,  personally,  no  rule  to  plead  shall  be  en- 
tered, without  the  special  order  of  the  coutt.'^ 
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The  notice  must  require  the  tenant  to  appear,  [4]  and  apply  to  the 
court  to  be  admitted  defendant  instead  of  the  casual  ejector,  within  a 
certain  time  after  the  declaration  is  delivered;  and  the  time 
when  the  notice  should  require  the  *tenant  to  appear  and  [  *206  ] 
make  this  application,  is  regulated  by  the  locality  of  the  pre- 
mises. 

When  the  premises  arc  situated  in  London,  or  Middlesex,  the  nodce 
should  be  for  the  tenant  to  appear  "  on  the  first  day,"  (not  the  essoigq 
day,)(a)  or  "  within  the  four  first  days"  of  the  term  next  after  the  deliv- 
ery of  the  declaration  ;  and  this  mode  of  expression  should  be  strictly 
observed ;  for,  although  where  the  notice  was  to  appear  "in  the  begin- 
ning of  the  term,"  tlie  court  granted  a  rule  for  judgment  against  the  cas- 
ual ejector  ;{6)  yet,  where  the  notice  was  to  appear  "  on  the  morrow  of 
the  Holy  Trinity,"  the  judgment  against  the  casual  ejector  was  set  aside, 
upon  the  principle,  that  the  notice  was  designed  to  inform  the  lay  geku* 
of  the  time  of  appearing,  and  should  therefore  be  expressed  in  such 
terms  as  they  might  under3tand.(c)  It  will,  however,  be  sufficient  if  the 
notice  be  to  appear  gmeraUy  of  the  term,[l]  but  the  tenant  will  then 
have  the  whole  term  to  appear  in. 

The  notice  usually  specifies  the  term  by  name,  in  which  the  tenant  is 
to  appear,  and  the  declaration  should  regularly  be  entitled  of  the  term 
preceding ;  but,  in  a  very  recent  case,  where  a  declaration,  delivered  in 
Hilary  vacation,  was  entitled  of  Easter  term,  and  the  notice  was  to  ap- 
pear on  the  first  day  of  next  term,  the  court  granted  the  rule  absolute 
for  judgment  against  the  casual  ejector  in  the  first  instance  dimug  Easter 
term,  considering  that  the  tenant  could  not  be  misled  by  the  wrong  title 

(a)  SbUlfaii  r.  iVceaum,  Sinm.  1049.  (c)  Sel.  N.  P.  619. 

(6)  Driddvr  t.  Travit,  Bam.  17& 


Notice  in  Ejectment  is  in  the  nature  of  process,  and  cannot  be  aid- 
ed by  any  statement  of  the  person  serving  the  declaration,  or  by  the  de- 
fendants' appearing  and  excepting,  aniess  they  also  enter  into  the  cominea 
role.     Craig  vs.  Clarke^S  Marsh.  Rep.  (%.)  252. 

[4]  Notice  in  Ejectment  to  the  defendant  to  appear  '*  on  the  first  day 
of  the  next  term  of  the  - —  Circoit  Court,"  without  naming  the  court,  is 
bad.     BeaH  vs.  Siverts^  1  Marfb     iep.  (JS>.)  154. 

[1}  The  notice  at  tbe^<^.  ^  declaration  in  Ejectment  may  be  amend- 
ed  after  service,  by  t^^  i  one  day  and  roserting  another.    Den  v» 

Laring,  4  JJa &<«(!* rV§c^. 
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to  the  declaration,  so  as  to  imagine  lie  had  until  Trinity  term  to 
[  *207  ]  appear,  inasmuch  as  ♦the  declaration  wag  delivered,  and  the 

notice  dated  on  a  day  antecedent  to  the  essoign  day  of  Bas* 
ter  term.(d) 

When  the  premijies  are  situated  in  any  other  county  than  London  or 
Middlesex,  the  notice  should  regularly  require  the  tenant  to  appear  gen- 
erally in  the  term  next  ensuing  the  delivery  of  tlie  declaration  ;  but  it 
will  be  suflScient  when  the  proceedings  are  in  the  Common  Fleas,  if  it 
require  him  to  appear  in  the  issuable  tenn,  next  ensuing  such  delivery, 
although  a  nonissuable  term  intervene.  Thus,  when  a  declaration  is 
entitled  of  Trinity  term,  and  delivered  during  the  long  vacation,  the  no- 
tice may  require  the  tenant  to  appear  in  Easter  term.(e) 

The  declaration  roust  be  ddivered  before  the  essoign  day  of  the  term, 
in  which  the  notice  is  given  to  appear.(/)[l] 

The  notice  should  regularly  be  subscribed  with  the  name  of  tlie  caa* 
ual  ejector,  and  formerly  proceedings  have  been  set  aside  for  an  irregu- 
lar  signature ;  but  it  is  now  sufficient,  though  certaioly  not  correct ;  if 
the  notice  be  subscribed  with  the  name  of  plaintiff  in  the  action.(g)[2] 

[  *S08  ]  One  case  only  is  extant,  in  which  an  amendment  has  *been 
made,  by  rule  of  tourt,  in  the  notice  subscribed  to  the  declara- 
tion ;  although  it  cannot  be  doubted  that  any  amendments  would  now 
be  allowed,  which  the  justice  of  the  case  might  require.  In  the  easo 
above  alluded  to,  the  lands  were  situated  in  Devonshire,  and  the  notice 
was  for  the  tenant  to  appear  in  Midmelmas  term,  when,  according  to  the 

id)  Anon*  K.  B.  E.  T.  1817.  MS.  (g)  Pniemble  v.  TrovbleMwu,  Bam.  172. 

(e)  J)o$,  d.  Clarke,  v.  Roe,  4  taunt.  738.  Hdxlewood,  d.  Price,  t.  Thatekir,  3  T.  R. 

if)  Doe,  d.  Bird,  t.  Roe,  Barni.  172.  361. 

'  -  -  I  -     -  .....  .  ■       .  ,       ■ 

[1}  If  a  declaration  in  Ejectment  be  not  served  too  days  prior  to  the 
iBcst  day  of  the  term,  the  tenant  has  until  the  first  day  of  tbe  subsequent 
term  to  appear  and  enter  into  the  consent  rule.  Den.  es  dtm.  Wait  vs. 
Fen.  3  HaUted^s  Eep.  133. 

[2]  The  notice  to  the  tenant  in  possession  at  the  foot  of  tbe  declara* 
tion  in  Ejectment,  need  not  be  in  tbe  name  of  (he  phintiiT;  Imt,  if  in  the 
name  of  the  lessor  of  the  plaintiff,  or  even  any  other  person,  the  court  will 
J^rmilt  the  rnle  for  judgment  against  the  casual  ejector  to'  be  drawn  up. 
€hodHth  dem^  Dvke  of  Nopfolk  vs.  Notith.     6  Bamew.  ^  Aid.  Rep.  849: 
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practice  in  country  causes  at  that  time,  it  should  have  been  to  appear 
in  an  issuable  term,  and  the  atBdavit  stated,  that  if  the  lessor  were  not 
permitted  to  amend,  he  ivould  be  barred,  by  the  statute  of  limitations, 
from  bringing  a  new  ejectment :  the  court  permitted  tlie  lessor  to  amend 
upon  payment  of  costs,  {h) 

(A)  Doi,  d.  Bm$9,  v.  /toe,  7  T.  R.  409.  It  in  wmu9uablt,  ai  well  u  Utuable  teniu,  and 
if  •intolw*  tbat  ft  practie«  shoald  hare  ob-  that  soeh  change  of  pnctiee  should  not  haye 
taifted  of  iftriog  notices  to  tenaota  to  appear       heen  notieed  in  any  of  the  reported  eaies.— 
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CHAPTER  VIII. 


[OF  THE  SERVICE  OF  THE  DECLARATION,  AND  PROCEEDINGS  TO 
JUDGMENT  AGAINST  THE  CASUAL  EJECTOR,  WHEN  NO 
APPEARANCE. 


The  declaration  in  ejectment  being  a  kind  of  process  to  bring  the  par* 
ty  interested  into  court,  its  delivery  to  the  tenant  resembles  the  service 
of  a  writ,[l]  rather  than  the  delivery  of  a  declaration:  and,  as  it  is  the 
only  warning  which  the  tenant  in  possession  receives  of  the  proceedings 
of  the  claimant,  the  courts  are  careful  that  a  proper  delivery  be  made, 
and  that  the  nature  and  contents  of  the  declaration  be  explained  at  the 
time,  to  the  party  to  whom  it  is  delivered.  [2]  This  delivery  and  explan- 
ation are  generaUy  termed  the  scrviu  of  the  dedarcUicn ;  and  our  next  in- 
quiry will  be  directed  to  the  different  modes  by  which  this  service  may 
be  made. 

The  service,  to  be  strictly  regular,  should  be  made  personally  upon 
ossession  of  the  premises,  at  the  time  of  the  service; [3] 


the  party  in  possession  < 


[1]  The  commencement  of  au  Ejectment  is  the  service  of  notice,  and 
the  seven  years  limitation  TKentucky']  does  not  apply  to  Ejectments 
broogbt  t>efore  the  6r8t  of  January^  18X6.  Taylor  ^  AL  vs.  Taylor  ^ 
Al  3  Manh.  Rep.  {Ky.)  19. 

In  Ejectment  the  declaration  and  notice  must  be  entered  on  the  record 
at  the  term  it  is  returnable,  or  it  is  discontinued ;  and  proceedings  at  a  sub- 
sequent term  are  irregular,  though  when  noted  on  record  at  the  proper 
term,  the  suit  has  relation  to  the  service. of  the  notice.  8tair  vs.  Pic^ 
keH$,  3  Marsh.  Rep.  (Ky.)  551. 

[2]  Where  a  printed  declaration  and  notice  in  Ejectment  were  served 
upon  an  illiterate  tenant,  who  was  told  merely  that  they  were  u  declara- 
tion in  Ejectment,  without  any  further  explanation,  but  it  appeared  from 
eircu9nitance$  that  he  must  have  known  the  nature  of  the  papers,  the  court 
considered  this  equivalent  to  a  technical  service.  Jackaon  ex  dem.  Beaver 
Ts.  Stiles,  1  Cowen's  Rep.  222. 

[3]  Where  a  defendant,  on  being  served  with  a  declaration  in  Eject- 
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or,  when  the  possession  is  divided  ^amongst  several,  upon  each  [  *210  ] 
party  8eparately.(i)[l]  When  the  ejectment  is  brought  by 
by  a  landlord  against  his  tenant,  and  the  tenant  has  underlet  the  premi* 
ses,  the  same  rule  prevaik,  and  the  oervice  should  be  upon  the  under^ 
tenant.  A  service  upon  the  original  tenant  might,  perhaps,  be  sufficient ; 
but  a  doubt  exists  upon  the  point,  and  it  is,  therefore,  more  prudent  to 
serve  the  under*tenant.  If,  however,  the  service  is  upon  the  orig- 
nal  tenant,  and  he  appears  and  pleads,  he  cannot  afterwards  release 
himself  from  the  action,  upon  the  ground  that  his  under-tenants,  and  not 
himself,  are  in  possession ;( j)  and,  from  the  langua>;e  of  the  Courts 
when  giving  judgment  upon  this  point,  it  seems  an  inference  may  be 
drawn,  that  a  service  on  the  original  tenant  will  also  be  sufficient  to  war- 
rant a  judgment,  against  the  casual  ejector. 

When  personal  service  can  be  effi;cted,  it  is  immaterial  whether  it  be 
upon  the  premises  demised,  or  elsewhere.(fc)[2] 

It  frequently,  however,  happens,  from  the  wilful  or  accidental  absence 
of  the  tenant,  or  some  other  circumstance,  that  |,he  claimant  is  unable  to 
serve  him  personally :  the  declaration  is  then  delivered  to  one  of  the 

{I)  B.  N.  p.  98.  (*>  tfamage  r.  l>mi,  8tn».  1064.    Tujflor 

(j)  Roe  r.'Wigg9,2V.  P.  890.  t.  J^,  11  Mod  802. 


ment,  assented  to  the  character  of  tenaDt  in  possession,  and  afterwards  ap« 
peared  and  pleaded  :  Held,  that  it  was  quite  sufficient  evidence  for  a  jury 
to  find  that  be  was  the  tenant  in  possession,  although  it  also  appeared  that 
he  was  in  the  situation  only  of  a  servant,  and  managed  the  busmess  for  the 
real  owner  on  the  premises.  Doe  ex  dem.  James  ^  AL  vs.  Stanton^  2 
Barnew.  Sf  Aid.  Rep.  371. 

[1]  Vide  POST  Page  812,  n.  [2]. 

Several  tenants,  claiming  severally  parts  of  the  land  sued  for,  may  bo 
sued  in  one  action  of  Ejectment.  Camden  Sf  Al.  vs.  Haskillj  3  Rand. 
Sep.  462. 

An  Ejectment  may  be  brought  against  several  persons  in  possession  of 
any  part  of  the  tract  of  land  claimed  by  the  lessor  of  the  plaintiff.  8tew 
arf$  Heirs ^  8[c,  vs.  Coalter,  4  Rand,  Rep,  14. 

[2]  Fide  ante  Page  205,  n.  [3]. 

Service  of  notice  in  Ejectment  upon  the  land  which  was  occupied  by 
the  slaves  of  the  defendant,  wan  held  good,  although  the  defendant  resides 
elsewhere.  Doe  ex  dem.  Clay  Sf  AL  vs.  Woods  Sf  Al.  1  Marsh.  Rep.  {Ky.) 
162. 
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family,  nafled  to  the  door  of  the  bouse,  or  in  some  other  manner  left  up« 
on  the  demised  premisfes  ;[8]  and,  when  any  of  these  irregulari- 
ties •happert,  the  service  wiD  be  considered  good,  or  other-  [  *211  ] 
wise,  according  to  the  particular  circumstances  of  the  case. 
The  power  exercised  by  the  courts  in  this  respect  is  altogether  disere- 
tionary  ;  and  it  will  be  necessary  to  enter  rather  largely  into  a  detul  of 
the  case^,  in  order  to  give  a  clear  idea  of  die  principles  upon  which 
they  have  been  decided. 

When  the  declaration  is  explained  to,  and  left  with,  the  wife  upon  the 
premi8es,[l]  or  at  the  husband's  house  elsewhere,  it  will  be  good  ser- 
vice;(!}  and,  as  the  husband  is  answerable  for  the  default  of  the  wife^ 
no  evidence  seems  necessary  of  a  subsequent  delivery  of  the  declaration 
from  her  to  him.  It  seems,  also,  that  the  service  on  the  wife  will  be 
good  any  where ;  provided  it  be  sworn,  in  the  affidavit  of  service,  that 
she  and  her  husband  were  living  together  as  man  and  wife  when  the  ser- 
vice was  made.(tii)  But  the  mere  acknowledgment  of  the  wife,  that  she 
has  received  a  declaration  in  ejectment,  and  given  it  to  her  husband,  if  it 

(0  Dot,  d.  BaddoM,  y.Roe,2B  ft  P.  65.       766. 
QoodHi^  d. «%«««,  T.  TViMtoia,  W    BIk.  (m)  /cnny,  d.  Pn$Umt  r.  CutU,  1  N.  B. 

800.     Dm,  d.  MoreUmd,  t.  Bo^Hmm,  6  T.  R.       «0& 


[3.]  Where  the  tenant  of  a  house  locked  it  op  and  quitted  it,  and  the 
kHiolord  three  moot  ha  <ifterward  fixed  a  copy  of  a  declaration  in  i^ctment 
to  the  door  :  Held,  that  the  service  was  not  sufficient,  but  that  the  land- 
lord should  have  treated  it  as  a  vacant  possession.  Doe  et  dem,  Ld.  Dar* 
Ungtoti  vs.  Cock,  4  Bamew.  ^  Cress.  Rep.  269. 

A  notice  at  the  bottom  of  a  declaration  in  Ejectment  affixed  to  the  door 
of  an  empty  house,  addressed  to  the  personal  representatives  of  the  de- 
ceased tenant,  generally,  was  held  insufficient ;  as,  if  there  had  been  rep- 
resentatives who  bad  taken  possession,  they  should  have  been  addressed  by 
name  ;  if  not,  the  lessor  of  the  plaintiffs  should  have  proceeded  as  in  the 
case  of  a  vacant  possession.  Doe  ex  deuL  Tke  Governor  of  the  Hospital  of 
Saint  Margaret,  WestmneUr^  vs.  JZoe,  1  Moor^s  Rep.  1 13. 

[1]  In  the  case  of  Jackson  ex  dem.  Salisbury  vs.  Salisbury,  (3  Wend. 
Rep,  430,)  the  declaration  was  served  by  delivering  it  to  the  wile  of  the 
defendant-  on  the  premises  claimed.  The  service  not  being  on  the  defend- 
ant personally,  leave  was  asked,  pursuant  to  the  **  Revised  Statutes,'^  (Part 
3.  Chap.  5,  Tit.  1,  §  16,  Fol  2.  p.  306,)  to  enter  a  rule  for  the  defendant 
to  appear  and  plead,  which  was  granted. 

The  section  of  the  *'  Revised  Statutes,**  above  cited,  is  in  the  following 
terms: 

««  ^  15.  But  where  the  declaration  shall  have  been  served  in  any  other 
«<  manner  than  upon  the  defendant,  persooally,  no  rule  to  plead  shall  be 
"  entered,  without  the  special  order  of  the  court.** 
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be  oot  personally  served  upon  the  wife,  will  not  be  good  service  ;(n)  al- 
though, in  a  case  in  the  Common  Pleas,  where  the  service  was  upon  the 
daughter  before  the  essoign  day,  and  on  a  subsequent  day,  the  wife  ac- 
knowledged that  she  had  received  the  declaration,  and  dtowtd  UtothecU* 
tomey,  who  then  read  it  over  to  her^  and  explained  tl,  upon  which 
*the  wife  said,  that  the  paper  should  be  sent  to  her  husband,  [  ^H  ] 
the  service  was  held  sufficient,  (o) 

The  court  were  at  first  much  inclined  to  refuse  the  rule,  in  this  latter 
case ;  because  it  did  not  clearly  appear  from  the  affidavit,  that  the  de« 
claration  camie  to  the  hands  of  the  wife  before  the  essoign  day  of  the 
totn,  but  ultimately  made  the  rule  absolute  on  the  authority  of  the 
case  of  Goodtitle^  d.  Massa^  v  ThrustouL{p)  In  the  court  of  Kng's 
Bench,  such  an  omission  would  be  a  fatal  objection  to  the  service.(f)[l] 

When  two  tenants  are  in  possession  of  the  same  premises,  service  up- 
on one  of  them  will  be  good  service  upon  both -,(9) [2]  but  service  upon 
the  wife  of  one  of  two  tenants  in  possession  will  not  bind  the  co« 
tenanL(r;[3] 

(II)  GoodtiiU^  d.  JUad,  ▼.  BadHtU,  1 B.  &  (p)  Bmb.  188. 

P.  8S1.  (9)  Dot,  <L  BaUiy,  v.  Boe^l  B*  &.  P.  369. 

(o)  amitht  a.  Lord  SU>wrton,'r.  Hunt,  1  (r)  Wood.  L.  &  T.  468 
H.  Bik.  644. 

f       ■   ■■ '         ■■  ■■■■■■  ..I      .11  ■  .    I -    ^     I, 

[1]  Where  a  declaration  in  Ejectment  was  left  at  the  house  of  the  te« 
nant  on  Saturday,  and  the  tenanrafterwards  acknowledged  that  he  receiv* 
ed  it  on  the  foUowiog  Sunday,  (which  was  before  the  essoign  day)  :  Held^ 
that  this  was  oot  good  service.  Doe  vs.  Roe^  b  Barnew,  ^  Cress*  Rep.  764. 

[2]  In  Ejectment  for  premises  which  had  been  demised  on  lease  to  one 
person,  who  had  underlet  to  others,  it  was  held  to  be  necessary  to  serve  all 
the  under-tenants  with  a  copy  of  the  declaration.  Doe  ex  dem,  Ld.  Dar* 
lington  vs.  Cock^  4  Barnew.  *•  Cress.  Rep.  269. 

One  Ejectment  may  be  maintained  against  several  defendants  holding 
under  separate  titles,  who  may  defend  under  their  respective  titles.  White 
^  Al  vs.  Lessee  of  Pickering  8^  Al  12  Serg.  8f  R.  Rep.  435. 

[3]  The  return  of  the  marshal,  of  service  of  the  declaration  in  Eject* 
ment,  stating  that  be  had  served  it  on  i7.  and  C.  on  the  premises,  by  show- 
ing it  to  H.  and  delivering  a  copy  at  the  dwelling  house  of  ft  and  C  on 
the  premises,  said  C.  being  absent,  and  the  copy  left  in  the  presence  of 
his  wife,  is  defective,  in  not  stating  that  a  copy  of  the  declaration  was  de- 
livered to  H,  and  another  to  the  wife  of  C,  and  that  the  notice  was  read 
and  explained  to  (hem.  It  should  also  have  stated  that  H.  and  C.  wero 
tenants  in  common.  Le$$ee  of  Campbell  vs.  Harper  ^  Al.  3  Wash  Ctrc. 
Ct.  Rep.  356. 

If  both  tenants  inhabit  one  bouse  and  this  appears  by  the  return,  it  is 
sufficient  to  deliver  one  copy.    Ibid. 

32 


Digiti 


zed  by  Google 


2|3  OF   THE    SERVICE  [CHAF.   VIH. 

Service  of  the  declaration  upon  the  child,  or  servant,  of  the  tenant,  will 
be  held  sufficient  service  by  the  court  of  Common  Pleas;  provided  it 
appears  from  the  affidavit,  that  the  declaration  was  delivered  on  the 
premises  before  the  essoign  day  of  the  term,(s)  and  that  the  tenant  has 
since  acknowledged  the  receipt  of  such  declaration  ;  but  in  the  court  of 
King's  Bench  it  must  also  appear,  upon  the  affidavit,  that  the  tenant  has 
acknowledged  himself  to  have  received  such  declaration^  or  to  have 
known  of  the  service  thereof,  previously  to  the  essoign  day  of  the 
term.(0 

[  *213  ]  Where  the  ejectment  was  brought  for  a  house,  which  *'wa8 
rented  by  the  churchwardens  and  overseers  of  the  parish,  for 
the  purpose  of  accommodating  some  of  the  parish  poor,  a  service  of 
the  declaration  upon  the  churchwardens  and  overseers  was  held  suffi- 
cient, although  they  did  not  occupy  the  house,  otherwise  than  by  placing 
the  poor  in  it.(ti)  And  in  an  ejectment  for  a  chapel,  the  service  may  be 
made  on  the  chapel-wardens,  or  on  the  persons  to  whom  the  keys  are 
intrusted. (v)  But  where  the  ejectment  is  for  a  house,  service  upon  the 
person  having  the  charge  of  the  keys  in  order  to  let  the  house,  will  not 
be  good  service  i{xe)  and  service  upon  a  person  appointed  by  the  Court 
of  Chancery  to  manage  an  estate  for  an  infant,  although  the  estate  con- 
sisted of  a  large  wood,  of  which  no  tenant  was  in  possession,  has  also 
been  held  insufficient,  as  being  nothing  more  than  a  service  on  a  gentle- 
man's bailiff,  (x) 

In  the  preceeding  cases  no  wilful  opposition  appears  on  the  part  of 
the  tenant,  to  the  service  of  the  declaration ;  and  such  of  the  services 
already  mentioned  as  are  considered  good,  are  called  regular  services;  but 
when  the  tenant  absconds,  or  does  any  act  which  shows  a  resolution 
not  to  receive  the  declaration,  the  Court,  upon  affidavit  of  facts^  will 
sometimes  allow  that  to  be  good  service,  which  otherwise  would  be 
deemed  irregular- 

Thus,  a  tender  of  the  declaration,  and  reading  the  notice  aloud,  al- 
though the  tenant  refuse  to  receive  it,  or  run  away  and  shut  the  doors, 
or  threaten  with  a  gun  to  shoot  the  person  serving  it,  if  he  should  come 

(«)  Smith,  d.  Lord  SUnuion,  t.  Hvrti,  1  (u)  7Vip/Mr,  d.  Mercer,  t.  Doe,  Barn.  181. 

B.  BIk.  644.  (o)  Run.  Eject  186. 

(0  itM»  d.  Hainbraok,  r.  Doe,  14  East,  (to)  Anon.  12  Mod.  318. 

441.    D99,  d.  WUson,  r.  Roe,  T.  T.  1S15.—  (x)  GoodtiUe,  d.  RoherU,  y.  Badtiae,  1  B. 

MB.  &P.885. 
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near ;  throwing  the  declaration  in  at  the  window,  sticking  it 
against  the  door,  *or  leaving  it  at  the  house,  upon  the  ser-  [  *214  ] 
vants  refusing  to  call  their  master,  and  the  like,  have,  upon  ap- 
plication to  the  court,  been  holden  sufficient.  So,  also,  a  tender  of  the 
declaration  in  the  shop,  and  reading  the  notice  aloud  there  to  the  wife, 
when  the  tenant  refused  to  receive  the  declaration  ;  delivering  it  to  the 
niece  of  thr  tenant,  she  being  the  manager  of  the  house,  and  the  tenant 
having  absconded ;  nailing  the  declaration  on  the  barn  door  of  the  pre- 
mises, in  which  bam  the  tenant  had  occasionally  slept,  there  being  no 
dwelling-house  on  the  premises,  and  the  tenant  not  to  be  found  at  his 
last  place  of  abode,  have  respectively  been  considered  good  and  suffi- 
cient services,  (y) 

In  a  case  where  the  tenant  in  possession  was  personated,  at  the  time 
of  the  service,  by  another,  who  accepted  the  service  in  her  name,  the 
Court  granted  a  rule  to  show  cause,  why  this  should  not  be  deemed 
good  service  upon  the  tenant  herself,  and  why  judgment  should  not  be 
signed  against  the  casual  ejector,  in  default  of  her  appearing :  and  that, 
leaving  a  copy  of  this  rule  at  her  house,  with  some  person  there,  or,  if 
no  one  was  to  be  met  with,  affixing  it  to  the  door,  should  be  good  ser^ 
vice  of  such  rule.  And  this  rule  was  afterwards  made  absolute,  upon  an 
affidavit,  'Hhat  the  tenant  was  eitlier  not  at  home,  or  (if  at  home)  was  de- 
nied ;  and,  that  her  servant-maid  was  at  home,  but  could  not  be  serv- 
ed; whereupon  a  copy  of  the  rule  was  affixed  to  the  door  of 
the  house ;"  and  moreover,  "  that  at  a  subsequent  *day,"  (up-  [  *216  ] 
on  a  doubt  whether  what  had  been  already  done  was  suffi- 
cient,) ^'  the  maid  being  at  home,  and  opening  the  window,  but  refusing 
to  open  the  door,  and  denying  that  her  mistress  was  at  home,  another 
copy  was  affixed  on  the  door,  and  the  maid  was  told  the  eflfect  of  it ;  and 
'  another  copy  was  throton  in  at  the  window,  and  the  original  rule  was 
shoion  to  the  maid.'^z) 

In  a  case,  where  it  appeared  in  the  affidavit  of  service,  that  one  of  the 
tenants  was  a  lunatic,  and  that  one  C  lived  with  her,  transacted  her  bus- 
iness, and  had  the  sole  conduct  thereof,  and  of  her  person ;  but  would 
not  permit  the  deponent  to  have  access  to  her,  in  order  to  serve  her  with 

(y)  Doufkut,  ▼. ,  Stnn.  575.    Smal-  d.  BUdyard,  r.  Dean,  Bftrn.  199.    S^^hUy^ 

IcyT.iVeo/e,  BwiLlTV  UaUal  y.  Wedgwood^  d    CollvM,  y.  Duneh,  Burr.  1116.    Dot,  A. 

Ban.  174.    Do«,  4    Dry,  t    /tot,  Bwn   ITS.  Neale,  y.  Roe^  2  Wilt.  268.    Fmm.  d.  BueUe 

f^armer,  d.  MUtM  r.  IhnutMi,  Bun    180.  y.  Bo;  1  N.  R.  298.    Doe,  d.  Harvey  y.  Roe, 

Bagehaw,  d.  jMhton,  y.  Tbogood,  Bud.  186.  2  Price,  112. 

Mort,  d.  J^/fiMf,  V.  AHmf ,  Ban.  I8S.    Fnm,  (s)  JViifi,(/.  Tyrrel,r.Deim,  Borr.  1181. 
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the  declaration,  whereupon  he  delivered  it  to  the  said  C  ;  a  rule  was 
granted  that  the  lunatic  and  C.  should  both  show  cause,  why  such  ser- 
vice should  not  be  sufficient ;  and  the  service  on  C  was  allowed  to  be 
good.(o) 

But  where,  on  cause  being  shown  against  a  rule  for  good  service  of 
a  declaration  in  ejectment,  it  appeared,  that  the  declaration  was  tender- 
ed on  the  18th,  but  that  the  defendant's  servant  said,  he  had  orders  not  to 
receive  any  such  thing ;  whereupon  it  was  not  sc  rved  on  that  day,  but  was 
left  at  the  house  upon  the  day  following;  the  Court,  (notwithstanding 
that  the  defendant  knew  of  the  intention  to  serve  him,)  said,  ^^  You 
should  have  left  the  declaration  on  the  18th.  We  sometimes  by  mle 
make  that  service,  under  particular  circumstances,  good,  which  other- 
wise would  have  been  imperfect ;  but  here  there  was  no  service  on  the 
proper  day,  and  we  cannot  antedate  the  service ;''  and  the  rule  was  dis- 
charged.(6) 

[  *216  }  ^ Where  the  premises  consisted  of  a  mansion,  and  four 
small  houses  in  a^ard,  surrounded  by  a  wall,  through  which 
was  a  door  to  them,  forming  the  only  means  of  access,  in  one  of  which 
small  houses  resided  «4.,  who  was  permitted  to  live  there  merely  to 
take  care  of  them  and  of  the  mansion-house,  and  the  rest  of  the  mes- 
suages were  vacant :  upon  motion,  that  service  on  A.  might  be  deemed 
good  service  under  those  circumstances,  the  Court  refused  the  motion, 
and  recommended  the  plaintiff  to  affix  a  declaration  on  the  empty  hous- 
es, and  then  to  move  that  it  be  deemed  good  service.(c) 

When  the  service  is  good  for  part,  and  bad  for  part,  the  lessor  may  re- 
cover those  premises  for  which  the  service  is  good ;  but  if  he  proceed 
for  all,  and  obtain  possession  by  means  of  a  judgment  against  the  cas- 
ual ejector,  the  Court  ivill  compel  liim  to  make  restitution  of  tliat  part, 
for  which  the  service  was  bad.(cl) 

Of  the  Affidavit  of  Service.  (e)[l] 

(a)  Doe>  d.  IFngM,  r.  Roe^  Ban.  190.  (<0  Sbid  40S.    Appendix*  No.  41. 

(ft)  Wood.  L.  &  T.  406.  (c)  Appendix,  No.  1^  17,  1& 

(e)  IHd.464. 

[1]  The  *•  Recited  Statutes,"  Part  3,  Chap.  6.  Tit.  1,  §  16,  (FoL  2,  p. 
505,)  contain  the  following  enactment : 

«*  ^  16.  Instead  of  the  rule  to  appear  and  enter  into  the  consent  rule, 
*'  as  heretofore  accustomed,  the  plaintiff,  on  the  day  specified  for  that  pvr- 
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When  tbe  flervice  of  the  dedaratton  is  made  in  the  regular  way*)  the 
next  step  to  be  taken,  in  order  to  obtain  judgment  against  the  casual 
qector,  is  to  make  an  affidavit  of  such  service ;  which  affidavit  is  annex- 
ed to  the  declaration,  and  is  the  ground  upon  which  the  rule  for  judg- 
ment is  to  be  moved  for.  But,  when  the  circumstances  of  the  case  are 
speeial,  it  is  usual  to  move,  in  the  first  instance,  for  a  rule  to  show  cause 
why  the  service  mentioned  in  the  affidavit,  should  not  be  deemed  g^d 
service ;  and  this  motion  may  be  made,  either  before,  or  after 
the  service  of  the  declara  ^on;  although,  if  the  lessor  be  [*217  ] 
aware  of  the  difficulties  he  will  have  to  encounter,  it  is  better  to 
make  an  affidavit  of  the  circumstances,  which  are  likely  to  happen,  and 
move,  prior  to  the  service,  for  a  rule  to  show  cause,  why  a  service  of 
such  a  nature  should  not  be  sufficient(/) 

The  affidavit  may  be  sworn  before  a  judge,  or  a  commissioner,  and 
should  regularly  be  made  by  the  person  who  served  the  declaration ;  al- 
though the  Court  have  been  satisfied  with  the  affidavit  of  a  person,  who 
saw  the  declaration  served  upon,  and  heard  it  explained  to^  the  tenant  in 
posse8sion.(g) 

Wiien  no  special  circumstances  take  the  ra»e  out  di  the  general  rule, 
the  affidavit  must  state  that  the  declaration  was  delivered  to  the  tenant  in 
possession,  [1]  or  his  wife,&c.  and  that  the  notice,  thereto  annized,  was 

(/)  MifftofiiT.  JVor^M,  W.  Blk.aBO.  Gu/-  (f)  Ooodme,  d.   WmMen,  T.  BadiOle, » 

/IMT  T.  fTofilajf,  W.  Blk  817  B.  &  P.  laO. 


«<  pose  in  the  notice  aforesaid,  or  on  some  other  day  thereafter,  upon  filing 
<«  the  declaration,  with  an  affidavit  of  the  doe  service  of  a  copy  thereof, 
**  and  of  the  notice  herein  before  required,  shall  be  entitled  to  enter  a  rnle 
"  requiring  the  defendant  to  appear  and  plead,  within  twenty  days  after 
*'  the  entering  of  such  rnle  ;  and  in  case  the  defendant  shall  neglect  so  to 
''  appear  and  plead  within  such  time,  his  default  shall  be  entered.'* 

Affidavit  of  service  is  necessary  only  where  it  is  not  done  by  an  officer 
of  the  coart.  Lewee  of  Can^bellYB,  Harper  ^  AL,3  Wa^  CXrc.  Ct  Rep. 
366. 

Under  tbe  act  of  the  13th  of  Aprils  1807,  section  2,  [Penniylvania^Jl  tbe 
sherifi^'s  return  of,  served  in  Ejectment,  is  prima  facte  evidence,  that  the 
person  on  whom  such  service  is  made,  is  in  possession,  whether  he  be  or 
be  not  the  party  named  in  the  writ.  Oratz  ^  AL  vs.  Benner,  13  Strg.  t 
R  Rep.  110. 

ri]  Vide  ANTE  Page  ^11,  n.  [1]. 

In  Ejectment  the  affidavit  to  be  sufficient  must  allege  that  tbe  persons 
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read  and  explained  at  the  time  of  the  delivery,  or  generally  that  the  ten- 
*fent  was  informed  of  the  intent  and  meaning  of  the  eervice.(A)  If  the 
affidavit  only  state  that  the  notice  was  readt  the  service  will  not  be  suffi- 
cient, (t)  unless  the  tenant  afterwards  acknowledge  that  he  understands 
the  meaning  and  intention  of  the  service ;  but  with  such  acknowledge 
ment  the  service  will  be  good,  witliout  any  statement  of  the  reading  or  ex- 
planation of  the  notice  or  service.(  j) 

If  the  service  was  upon  the  wife,  the  affidavit  must  also 
[  *218  ]  state  that  the  service  was  on  the  premises,  or  at  the  hus-*band's 
house,(fe)  or  that  the  husband  and  wife  were  living  together,(/) 
and,  if  the  service  were  on  tl)e  child  or  servant  of  the  tenant^  ^'  that  the 
service  was  afterwards  acknowledged  by  the  tenant,"  and  also,  provi- 
ded the  proceedings  are  in  the  Kinsr^s  Bench,  that  the  tenant  received 
the  declaration,  or  acknowledged  that  he  knew  of  the  service  thereof^(m) 
before  the  essoign  day  of  the  tcrm.(n) 

The  affidavit  must  be  positive,  that  the  person,  to  whom  the  notice 
was  addressed,  was  the  tenant  in  possession,  or  that  he  acknowledged 
himself  to  be  so ;  for  no  one  should  be  evicted  from  possession  without 
a  positive  affidavit,  on  which,  if  it  be  false,  the  person  who  made  it  may 
be  subject  to  the  penalties  of  peijury.(o)  An  affidavit,  therefore,  that 
the  deponent  did  serve  d9  B.,  tenant  in  possession,  or  his  wife^  was  held 
not  to  be  sufficiently  certain  as  to  either,  (p)     So  also  an  affidavit,  that 


(A)  Appendix,  No.  16, 17,  IS  (m)  Doe,  d.  Wilson  r.  Roe,  K.  B.  T.  T. 

'   (t)  Doe,  d.   WM^d,  y.  Roe,  K.  B.  T.  T.  1816  —MS. 

1S15.— MS.  (n)  Roe,  d.  Hambrook,  f.  Doe,  14  Eatt. 

(;*;  Doe,  d.  Qutntm,  y.  Roe,  K.  B.  T.  T.  441 

181«.— MS.  (o)  Jnen  I  Bam.  880.    GoodUUe  y.  Do- 

(ft)  Doe,  d.  Morland,  y.  Baylw,  6  T.   R.  vU,  1  Bare.  42Sf. 

765.  (p)  Birkbeck  y.  Hugke$,  Barn.  173. 

(0  Jenny,  d.  Pretton,  y.  CvMs,  1  N  R. 
S06.~-Appendiz,  No.  18. 


were  tenants  in  possession,  and  that  they  were  served  with  copies  of  the 
declaration,  and  notice.     Wharton  vs.  Clay,  4  Bibb's  Rep.  167. 

Whether  the  tenant,  in  Ejectment,  is  id  possessioD,  is  not  a  question  up- 
on the  merits,  but  merely  of  irrefrulnrity.  and  affidavits  may  be  beard  upon 
it  on  both  sides.     Jackson  ex  dem.  Beaver  vs.  Stiles^  1  Cotoen's  Rep.  292. 

It  must  appear  by  affidavit  thai  the  declaration  and  notice  were  served 
upon  the  tenant  in  possession,  before  a  default  can  be  taken  against  the 
casual  ejector.    Ibid, 
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tbe  deponeD^  did  serve  the  wives  of  A.  and  jB^  who,  or  one  of  them,  are 
tenants  in  possession,  was  held  insufficient.(9) 

If  several  persons  be  in  possession  of  the  disputed  premises,  and  se- 
parate declarations  in  ejectment,  be  cierved  upon  them,  one  affidavit  of 
the  seivice  upon  all,  annexed  to  the  copy  of  one  declaration,  is  sufficient, 
provided  one  action  of  ejectment  only  be  intended  ;(r)  but  if  the  eject- 
ments are  made  several,  >o  as  to  have  separate  judgments, 
writs  of  possession,  &c.,  then  separate  affidavits,  of  the  se^ve-  [  *219  ] 
ral  services  upon  the  different  tenants,  must  be  annexed  to  co- 
pics  of  the  several  declarations  respectively.  (») 

When  one  action  only  is  intended,  the  names  of  M  the  tenants  are 
generally  prefixed  to  each  notice ;  but  in  a  case  where,  in  the  several 
declarations  served,  the  name  of  the  individual  tenant  alone,  to  whom 
any  particular  declaration  was  delivered,  was  prefixed  to  the  notice  to 
such  declaration,  instead  of  the  names  of  all  the  tenants,  so  that  the 
person  making  the  affidavit  of  service  could  not  swear  that  a  copy  of 
any  one  declaration  and  notice  had  been  served  on  oU  the  tenants,  the 
Court,  notwithstanding,  thought  one  rule  sufficient,  on  motion  for  judg- 
ment against  the  casual  ejector.(0 

It  often  happens  that  an  affidavit  of  the  service  of  the  declaration  is 
defective ;  as,  for  example,  from  not  stating  the  particular  mode  in  which 
the  party  was  served  ;(ti)  in  such  ca^e,  a  supplemental  affidavit  should 
be  made,  and  taken  to  the  clerk  of  the  rules,  who  will  attend  a  judge 
thereon,  and  obtain  an  order  to  draw  up  the  rule  for  judgment. 

Of  Judgment  against  the  casual  Ejector.  (t?)[l] 

(9)  Hardingy  d.  Baker,  y.  Grem$mitht  (<)  /{oe,  d.  Bur/Ion,  y*  Hoe,  7  T.  R.  477.? 

Bam.  174.  (u)  Jenny,  d.  Preeton,  y.  CutU,  1  N.  R. 

(r)  Appendix,  No  17.  906. 

(a)  2  Sell.  Prac.  100.  (e)  AnU,  216. 


[1]  Vide  ''Revised  Statutes,''  Part  3,  Chap.  6,  Til.  1,  §  6,  VoL  2^ p. 
304.     {Cited  AfXTE  Page  14,  n.  [1].) 

A  default  for  the  tenants  not  appearing,  must  be  entered  before  jadg- 
ment  by  default  can  be  entered  against  the  casual  ejector.  Jackson  ex  dem, 
Vrooman  vs.  Smith,  1  Johns.  Rep   10(i. 

A  default  for  want  of  a  plea,  ntust  be  entered  against  the  casual  ejector, 
and  not  >against  the  tenant.  Jackson  ex  dem.  Van  Alen  vs.  Viecker,  2 
Johns.   Cas.   106.  '  Same  Case,  Coleman's    Cae,  115.      Jackson  ex  dem 
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The  motipn  for  judgmeat  against  the  casual  ejector,  in  ordinary  cases, 
is  oj  couw ;  that  is,  such  only  as  requires  the  signature  of  a  counsel,  or 
sergeant ;  and  after  it  is  signed,  it  must  be  tuken  by  the  attorney  to  the 
clerk  of  the  rules  in  the  King's  Bench,  or  to  the  secondary  of  the  Com« 

mon  Plea:5 ;  as  these  motions  will  not  be  received  in  court 
[  *220  ]  ^unless  there  is  something  special  in  tlie  service  of  the  declara- 

tion :  but  when  any  special  circumstances  exist,  the  rule  must 
be  moved  for  as  in  other  cases.  The  rule  granted  upon  this  motion  is, 
that  die  judgment  be  entered  for  the  plaintiff  against  the  casual  ejector 
by  de&ult  unless  the  tenant  in  possession  appear,  and  plead  to  issue, 
within  a  certain  time  mentioned  in  the  rule.(tp)[l  ] 

The  time  for  moving  for  judgment,  as  also  the  time  for  the  defendant's 
appearances  is  governed  by  the  locality  of  the  premises,  and  the  time 
mentioned  in  the  notice,  when  tl)e  defendant  is  to  appear. 

In  the  King's  Bencli,  if  the  premises  are  situated  in  London,  or  Mid- 
dlesex,  and  the  notice  requires  the  tenant  to  appear  on  the  first  day,  or 
within  the  first  four  days  of  the  next  term,  the  motion  for  judgment 
against  the  casual  ejector  should  regularly  be  made  in  the  beginning  o£ 
that  term ;  and  then  the  tenant  must  appear  within  four  days,  inclusive, 
after  the  motion,  or  the  plaintiff  wiB  be  entitled  to  judgment.  U^  how- 
ever, the  motion  be  deferred  until  the  latter  end  of  the  term,  the  Court 
will  order  the  tenant  to  appear  in  two  or  three  days,  and  sometimes  im- 
mediately, that  tlie  plaintiff  may  proceed  to  trial  at  the  sittings  after  term ; 
but,  if  the  motion  be  not  made  before  the  last  four  days  of  the  term,  the 

(to)  Appendix,  No.  20. 21. 22. 


Quaekenboss  vs.   Woodward,  2  Johns.  Cat.  110.     8ame  Casey  Coleman's 
Cat.  UQ. 

Id  Ejectment  at  common  law,  judgment  for  want  of  an  appearance  must 
be  against  the  casual  ejector.  Gardinier  vs.  Lessee  of  Murray  ^  Ux.  4 
Yeatet?  Sep,  660.     (in  brror.) 

[1]  Vide  "  Revised  Statutes,''  Part  3,  Chap.  6,  Tit.  1,  §  16,  Fol.  2,  p. 
305.     (Cited  ante,  Page  216,  n.  [1].) 

It  is  regular  to  take  a  role  upon  the  tenant  in  possession  to  appear  on 
some  day  daring  the  court  to  which  the  declaration  is  returned,  and  to  sign 
judgment,  if  such  appearance  is  not  entered  within  the  term  prescribed ; 
reserving,  however,  to  the  tenant  the  right  to  have  the  judgment  vacated, 
if  an  appearance  be  entered  afterwards  aod  during  the  same  term,  if  the 
•ession  should  continue  beyond  the  period  stated  in  the  rule.  Lessee  of 
Catiipbeil  vs.  Harper^  Al  3  Wash.  Circ.  Cu  Rep.  356. 
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tenanlt  need  not  appear,  until  two  days  before  the  essoigh  day  of  &e  sub* 
sequent  tefm. 

*In  the  Common  Pleas,  if  the  premises  are  situated  in  Lon-  [  *221  ] 
don  or  Middlesex,  and  the  tenant  has  nolice  to  appear  in  the 
beginning  of  the  term,  judgment  against  the  casual  ejector  must  be 
moved  for,  within  one  week  next  after  the  first  day  of  every  Michael- 
mas and  Easter  term,  and  within  four  days  next  after  the  first  day 
of  every  Hilary  and  Trinity  term,(x)  except,  it  seems,  when  the  tenant 
has  absconded,  and  the  proceedings  are  upon  the  statute  of  4  Geo.  II., 
and  then  the  motion  may  be  made  at  any  time  during  -  the  term ;  be- 
cause  the  rule  of  32  Car.  II.,  relates  only  to  declarations  in  gectment, 
served  upon  tenants  in  possession,  (j/) 

When  the  premises  are  situated  in  London  or  Middlesex,  and  the  no- 
tice is  to  apear  generally  of  the  term,  or  being  situated  elsewhere,  the 
notice  is  to  appear  in  an  issuable  term,  judgment  must  be  moved  for, 
both  in  the  King's  Bench  and  Common  Pleas,  during  the  term  in  which 
the  notice  is  given  to  appear. 

When  the  cause  of  action  arises  elsewhere  than  in  London  or  Mid* 
diesex,  and  the  declaration  is  delivered,   with  a  notice  to  appear  in 
MRchaelmas  or  Eiasler  term,  if  the  ejectment  be  brought  in  the  Court  of 
Common  Pleas,  the  rule  for  judgment  may  be  moved  for  at  any  time  du- 
ring the  next  issuable  term ;  but  if  the  proceedings  are  in  the  Court  of 
King's  Bench,  such  motion  must  be  made  during  the  same  term  in  which 
the  tenant  has  notice  to  appear.     I^  however,  the  lessor  of  the  plainliflf 
neglect  to  make  this  motion  during  that  term,  the  Court  will 
grant  him  a  rule  to  nhow  *cause  at  any  time  during  the  next  [  *222  ] 
issuable  term  ;(z)  but  if  he  delay  to  move  for  such  rule,  until 
within  the  four  last  days  of  such  issuable  term,  he  cannot  make  it  abso- 
hite  until  the  succeeding  term,  (a) 

Notwithstanding  this  difference  in  the  practice  of  the  two  courts,  as 
to  the  time  of  mdVing  for  judgment  against  the  casual  ejector,  the  time 
for  the  appearance  of  the  tenant  is  in  both  courts  the  same ;  that  is  to 

(:r>  R«K.  Trio.  82  Car.  II.  C.  B.  (jr)  Doe,  d.  Peanan,  y.  Rot,  K.  B.  H.  T. 

(IT)  iVigwfMM,  d.   Pmwmt,  r.    PonHve,  1814  MS. 

an.l7&    irth6pflM»pleapoB  wliielithif  {a)  QoodUth,  d.  Duke  of  Hidkmmd,   r. 

«yM|itiM  it  takttt  be  eorreot,  it  seems  to  tz-  BadHUe,  K.  B.  H.  T.  ISM.  MS. 
tend  to  siMilar  Mscswhen  tlie  proeeediogs 
are  at  coounoQ  law. 

:53 
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say,  he  has  in  all  cases,  until  four  days  after  the  next  issuable  term,  to  ap- 
pear and  plead :  and  if  the  lands  be  situated  in  Cumberland,  or  in  any 
other  county,  where  the  assizes  art*  J  eld  but  once  a  year,  whatever  may 
be  the  term  in  which  the  notice  is  given,  the  tenant  is  not  compellable  to 
appear  until  four  days^  next  after  the  term  preceding  the  assizes. 

By  a  rule  of  the  Court  of  King^s  Bench,  which  has  been  adopted  by 
the  Court  of  Common  Pleas,(6)  the  clerk  of  the  rules  now  keeps  a  book, 
in  which  are  entered  all  the  rules  delivered  out  in  ejectments,  instead  of. 
that  formerly  kept,  which  contained  a  list  of  the  ejectments  moved. 
The  entry  must  specify  the  number  of  the  entry,  the  county  in  which 
the  premises  lie,  the  tiame  of  the  nominal  plaintiff,  the  first  lessor  of  the 
plaintiff,  with  the  words  ^^  and  others,"  if  more  than  one,  and  also  the 
name  of  the  casual  ejector.  And  unless  the  rule  for  judgment  be  drawn 
up,  and  taken  away  from  the  oflSce  of  the  clerk  of  the  rules  within  two 
days  after  the  end  of  the  term,  in  which  the  ejectment  shall  be  moved, 
no  rule  is  to  be  drawn  up  or  entered,  nor  any  proceeding  had  in  such 
ejectment. 

[  *t2S  ]       "^When  the  proceedings  are  in  the  King's  Bench  by  bill,  bail 
must  be  filed  for  the  casual  ejector  before  the  judgment  can  be 
signed  against  him^  or  the  Court  will  set  the  judgment  aside  ;Cc)  but  the 
bail  need  not  be  filed  until  after  the  rule  for  judgment  is  drawn  up.(d) 

The  reason  for  this  form  seems  to  be,  that  there  is  no  cause  in  court 
against  the  casual  ejector,  before  bail  is  filed ;  and,  therefore,  nothing 
upon  which  to  ground  the  judgment.(e)  But  where  no  bail  was  filed  in 
ejectment,  and  a  writ  of  error  was  brought,  and  it  appeared  by  the  at- 
torney's books,  that  the  attorney  had  his  fee  to  file  bail,  but  was  since 
dead,  the  Court  ordered  bail  to  be  filed  nunc  pro  ftmc,  that  no  error  might 
appear  upon  the  record  ;  because,  as  it  was  on  the  part  of  the  defendant 
to  fiile  bail,  therefore  he  should  not  be  allowed  to  take  advantage  of  his 
own  error ;  and  although  the  plaintiff  proceeded  without  any  bail  filed 
by  the  defendant,  yet  as  the  defendant's  attorney  had  liad  his  fee  to  file 
such  bail,  and  as  there  was  no  proper  remedy  against  ^e  defendant,  be- 

ifi)  M.  T.  81  Geo.  III.  4  T.  R.  1  E.  T.  48  will  not  compel  him  (if  Um  proeeediiigf  are 

Geo.  III.  1  Taunt.  817.  by  bill)  to  eonfett  lease,  entry,  and  ooiter, 

(e)  Btmehier  ▼.  fHend,  2  Show.  219.  nnloM  common  bail  hae  been  filed  for  the  ea* 

(J)  Gilb.  Ejeot.  21.  fuJ  ejector;  but  thie  doctrine  seemt  tcaNely 

(e)  It  hai  been  said,  that  if  the  tenant  ap-  contiitent  with  the  modem  priaclplei  of  the 

pe<r»  and  the  came  go  on  to  trial,  the  Court  remedy,    Gilb.  E^ect.  22. 
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cause  he  had  given  the  fee,  nor  against  the  attorney,  because  he  was 
dead,  it  therefore  became  the  justice  of  the  court  to  set  it  right,  that  the 
plaintiff  might  have  no  mischief.  (/ ) 

In  the  time  of  Charles  II.  the  Court  published  a  rule,(g)  that 
no  person  should  be  permitted  to  take  out  judgment  ''^against  [  "^324  ] 
the  casual  ejector,  without  a  certificate  that  a  latitat  had  been 
taken  out,  and  bail  filed ;  because  the  Court  had  no  authority  to  proceed 
by  bill,  unless  the  defendant  appeared  to  be  a  prisoner  of  the  Court. 
But  this  certificate  is  not  now  required,  nor  is  a  latitat  necessary ;  for 
when  the  casual  ejector  finds  common  bail,  he  admits  himself  to  be  a 
prisoner  of  the  court,  and  whether  he  came  into  court  regularly  by  latu 
tat,  or  not,  yet  the  judgment  is  not  coram  non  judice.{h) 

When  the  time  appointed  for  the  appearance  of  the  landlord,  or  tenant, 
has  expired,  it  is  not  necessary  to  give  a  rule  to  plead,  but  judgment 
may  at  once  be  signed  against  the  casual  ejector,  provided  the  party  in- 
terested has  neglected  to  appear ;  whicli  fact  is  ascertained  by  search- 
iog  the  ejectment  books  of  the  judges  in  the  King's  Bench  and  the  pro- 
thonotary's  plea  book  in  the  Common  Pleas.  A  rule  for  judgment  must 
then  be  drawn  up  with  the  clerk  of  the  rules  in  the  former,  and  the  se- 
condary in  the  latter  court ;  and  an  incipitur  of  the  declaration  made  on 
a  proper  stamp,  and  also  on  a  roll  of  that  term.  These  must  be  then 
taken  to  the  clerk  of  the  judgments  in  the  King's  Bench,  and  to  the  pro- 
thonotary  in  the  Common  Pleas,  (together,  when  the  proceedings  are  in 
the  Common  Pleas,  with  a  warrant  of  attorney  for  the  defendant,)  and 
judgment  will  then  be  signed  accordingly.(t) 

The  judgment,  however,  must  not  be  signed,  until  the  afternoon  of  the 
day  next  after  that  on  which  the  rule  expires  ;  and  if  Sunday  happen  to 
be  the  last  day,  not  until  the  afternoon  of  Tuesday. (j) 

♦After  the  judgment  is  signed,  the  writ  of  possession  must  [  *226  ] 
be  made  out,  (together  with  the  praecipe  for  it,  if  in  the  King's 
Bench,)  and  delivered  to  the  sherifi*,  who  will  execute  the  same  by  giv- 
ing possession  of  the  premises  to  the  plaintiff's  lessor. 

if)  Gilb.  Eljeet.  22.     Thif  cue  Memi  (A)  Gilb.  Ejeet.  82. 

•eanely  applicable  to  tbe  modern  practice.  (t)  App.  No.  2B. 

iVidepogi  Writ  oC  ikrror.)  (j)  Hyde,  d.  Clifford,  f.  JhruttmO,  Saj. 

ig)  Rcf.  Trift.  14  Car.  II.  and  Mich.  83  808.. 
Car.  II. 
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Judgments  against  the  casual  ejector  irregularly  obtained,  wilK  as  a 
natter  of  course,  be  set  aside  ;[1}  and  &s  the  situations  of  claimant  and 
defendant  in  ejectment,  are  materially  different,  the  courts  are  liberal  in 
their  rules  for  setting  aside  judgments  against  the  casual  ejector,  al- 
though regularly  signed  ;  and  will  grant  them  even  after  execution  exe- 
cuted, upon  afiidavit  of  merits,  or  other  circumstances,  which  at  their 
discretion  they  may  deem  sufl5cient.(fc)[2]     The  regular  mode  of  setting 

(fc)  Doe,ei,Troughton,r.iioetBvLrr.l9B6.       cer*s  Companny  r.  Rot,  STinot.  206.    8id 
Dobh9  T.  PatBir,  Stnui.  975.   Magon^  d.  JTcn-       vide  Doe,  d.  Ltdgv,  t.  Bob,  8  Taunt  COS. 
daiij  T.  Hodgion,  Barn.  280.    Doe,  d.  Gro* 


[1]  Inserting  the  word  **  Judgment,"  in  the  entry  of  the  tenant*.s  default 
for  not  appearing,  &c.  in  au  action  of  Ejectment,  will  not  alter  the  legal 
effect  of  the  entry ;  bat  it  will,  notwithstanding,  be  good  ;  and  the  word 
Judgment,  may  be  rejected  as  snrplasage.  Jackson  ex  dem,  Sutherland 
8f  AL  vs.  Stiles,  5  Coiten's  Rep.  418. 

Following  this  by  a  role  for  judgment  generally,  withoot  saying  against 
whom  :  Held,  a  good  rule  for  judgment  against  the  casual  ejector.     Ibid. 

Where  the  tenant  swears  to  merits,  and  no  trial  has  been  lost,  a  regular 
default  will  be  set  aside,  on  payment  of  costs,  to  let  in  the  tenant  to  defend 
his  possession.     Jackson  ex  dem.  Mentz  vs.  Sliles,  4  Johns.  Rep.  489. 

The  court  will  go  farther,  to  protect  the  possession,  when  it  can  be  done 
without  iojary  to  the  plaintiff's  claim,  than  it  is  willing  in  other  cases  to 
proceed.     Jackson  ex  dem.  Rosekrans  vs.  SHleSy  1  Caines*  Rep,  503. 

So,  where  the  pica  and  consent  rule  miscarried  through  mistake,  and 
never  reached  the  plaintiff's  attorney,  judgment  by  default,  and  writ  of 
possession,  were  set  aside,  and  a  writ  of  restitution  ordered,  on  payment  of 
costs.     Ibid, 

A  default  was  set  aside  on  an  affidavit  of  merits,  and  that  the  tenants 
supposed  that  the  Supreme  Court  was  held  at  the  Circuit.  Jackson  ex 
dem.  Norton  vs.  Stiles,  3  Cain es*  Rep.  133. 

[i]  Where  there  has  been  a  judgment  by  default  against  the  casual  ejec- 
tor, and  a  habere  facias  possessionem  issued  thereon,  the  court  will,  on  affi- 
davit of  fraud  or  surprise,  and  of  a  real  defence,  and  on.  payment  of  costs  on 
the  judgment,  set  aside  the  habere  and  order  restitution.  Den  vs.  — — , 
2  Halsted's  Rep.  161,  overruled  Den  vs.  Fcren,  1  Halsted's  Rep.  431  ; 
where  the  same  court  debied  their  power  to  set  aside  an  habere  under  sim- 
ilar circumstances. 

In  an  action  of  Ejectment,  the  plaintiff  obtained  judgment  against  the 
casual  Rector,  and  possession  by  writ  under  that  judgment.  At  the  se- 
cond term  thereafter,  the  landlord  of  one  of  the  tenants  in  possession,  mov- 
ed the  court  to  set  aside  the  jurlgment.  d&c.  A  rule  was  granted  for  the 
plaintiff  to  shew  cause,  die  At  the  next  term  the  County  Court  set  aaide 
tlie  judgment,  awarded  restitution  as  prayed,  permitted  the  landlord  to  ap- 
pear, ordered  the  action  to  be  reinstated  on  the  docket,  and  regular  con- 
tinuances to  be  entered  therein.    At  this  stage  of  the  proceedings,  tilt 
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aside  such  judgments  is  by  rule  of  court,  for  the  party  having  obtained 
the  judgment  to  give  up  the  possession ;  but  if  the  circumstances  of  the 
case  require  it,  the  courts  will  order  a  writ  of  restitution  to  be  issued.  (I) 

(0    Goodright,  d.  ilutfe//,   t.    Naright,       Bun.  178.     Damet  r.  Doe,  W.  Bik    892. 

ApptDdiz,  No  41. 


plaintiff  moved  the  court  for  a  reconsideration,  and  to  set  aside  the  order 
for  restitution,  as  nndnly  obtained. 

This  being  refused,  the  plaintiff  appealed;  Held,  that  the  setting  aside  a 
jndgmeilt  against  a  casual  ejector^  on  thn  motion  of  the  landlord  of  the 
tenant  in  possession,  awarding  restitution  of  the  premises,  and  ordering  the 
action  to  be  tried,  is  but  an  interlocotory  proceeding  from  which  an  appeal 
will  not  lie  ;  and  the  refusal  of  the  County  Court  to  reconsider  such  pro- 
ceedings does  not  alter  the  case.  Gover  if  AL  Lesiee,  vs.  Cooley^  1  Harr, 
^  GiWs  Bep.  7. 
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CHAPTER  IX. 


OF  THE  APPEARNCE— PLEA— AND  ISSUE. 


In  the  preceding  chapter,  the  suit  has  been  conducted  to  its  termina'* 
tion,  when  no  appearance  is  entered  in  pursuance  of  the  notice  subscri- 
bed to  the  declaration ;  we  mu:^t  now  consider,  who  may  appear  and 
defend  the  action,  and  in  what  manner  such  appearance  should  be 
made. 

Notwithstanding  the  power  possessed  by  the  courts  of  framing  rules 
for  the  improvement  of  this  remedy,  the  interference  of  the  legislature 
has,  at  times,  been  called  for,  and  it  has  been  most  beneficially  exerted 
in  regulating  the  appearances  to  the  action.  The  tenant  in  possession, 
being  the  person  prima/ocie  interest ed^,  is,  of  course,  the  party  on  whom 
the  declaration  is  always  served;  although  it  frequently  happens  in~ 
practice,  that  the  lands  belong  to  some  third  person  out  of  possession, 
to  whom  such  service  can  afford  no  information  of  the  proceedings 
against  him,  and  who,  by  the  common  law,  has  no  remedy  against  bis 
tenant,  if  he  omit  to  give  him  notice  of  them.  By  the  rules  and  prac- 
tice of  the  courts,  also,  (for  it  would  scarcely  be  correct  to  say  by  the 
common  law,)  the  landlord,  it  seems,  was  not  permitted  to  defend,  even 

when  he  did  receive  notice,  unless  the  tenant  consented  to  be- 
[  *2S7  ]  come  a  co-delendant  with  *him  ;(m)  and  no  means  existed  by 

which  the  tenant  could  be  compelled  to  appear,  and  be  made 
such  co-defendant,  (n)  .  This  system  occasioned  great  inconvenience  to 
landlords.  The  tenants,  from  negligence  or  fraud,  frequently  omitted  to 
appear  themselves,  or  to  give  to  the  landlords  the  necessary  notice :  and 
although  judgments  against  the  casual  ejector  have  been  set  aside,  upon 

(m)  Lin.  Pr.  Beg.  674.  (n)  Goodri$ht  r.  Hart,  Stno,  83D. 
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affidavits  of  circumstances  of  this  nature,  the  remedy  was'stiU  very  in- 
complete.(o) 

To  remedy  these  iraperfeclions,  by  the  Ptatute  1 1  Geo.  II.  c.  19.  s.  13., 
it  is  enacted,  ^^That  it  shall  and  may  be  lawful  for  the  court  in  which  an 
^'  ejectment  is  brought,  to  suffer  the  landlord  or  landlords  to  make  him, 
^  her,  or  themselves  defendant  or  defendants,  by  joining  with  the  tenant 
*^  or  tenants,  to  whom  such  declaration  in  ejectment  shall  be  delivered, 
"  in  case  he  or  they  shall  appear ;  but  in  case  such  tenant  or  tenants 
^^  shall  refuse,  or  neglect  to  appear,  judgment  shall  be  signed  against  the 
^*  casud  ejector  for  ivant  of  such  appearance ;  but  if  the  landlord  or  land- 
^  lords,  of  any  part  of  the  lands,  tenements,  or  hereditaments,  for  which 
"  such  ejectment  was  brought,  shall  desire  to  appear  by  himi^elf  or  them- 
^  selves,  and  consent  to  enter  into  the  like  rule  that,  by  the  course  of  the 
^  court,  the  tenant  in  possession,  in  case  he  or  she  had  appeared,  ought 
&'  to  have  done ;  then  the  court,  when  such  ejectment  shall  be  brought, 
^'  shall  and  may  permit  such  landlord  or  landlords,  so  to  do,  and  order  a 
^  stay  of  execution,  upon  such  judgment  against  the  casual  ejector,  un- 
"til  they  shall  make  further  order  therein."[l] 

By  the  12th  section  of  the  same  statute  it  is  also  enacted, 
*"  That  eveiy  tenant,  to  whom  any  declaration  in  ejectment  [  *228  ] 
^  shall  be  delivered,  shall  forthwith  give  notice  thereof  to  his 
"  landlord,  bailifl^  or  receiver,  under  the  penalty  of  forfeiting  the  value 
"  of  three  years  improved,  or  rack-rent,  [1]  of  the  premises  so  demised 

(o)  Jnon  12  Mod.  211. 

[1]  The  '•  Revised  Statutes''  of  J>few  York,  Part  3,  Chap.  6,  Tit.  7,  § 
l*?!  {yol  ^iPp'  341  &  342.)  contain  the  following  provision  : 

"  §  17.  No  imparlance,  voar.her,  aid-prayer  or  receipt,  shall  be^allow- 
<«  ed  ;  but  whenever  any  action  shall  tie  brought  against  any  tenant,  to  re- 
<«  cover  the  land  held  by  him,  or  the  possession  of  such  land,  the  landlord 
^*  of  such  tenant,  and  any  person  having  nny  .privity  of  estate  or  interest 
"  inrith  such  tenant  or  with  such  landlord,  in  the  premises  in  question,  or  in 
^*  any  part  thereof,  may  be  made  defendant  with  such  tenant  in  case  he 
'*  shall  appear ;  or  may,  at  his  election,  appear  without  such  tenant.  And 
**  in  the  latter  case,  the  court  may  order  a  stay  of  execution  upon  anyjudg- 
"  ment  against  the  tenant  in  possession,  until  the  further  order  of  the 
"  court." 

[1]  Demise,  by  lease,  of  certain  lands,  together  with  the  mines  under 
them,  with  liberty  to  dig  for  ore  in  other  minep  under  the  surface  of  other 
lands  not  demised. 

The  tenant  fraudulently  concealed  a  declaration  in  Ejectment  delivered 
to  him,  and  suffered  judgment  to  go  by  default ;  the  declaration  in  Eject- 
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'^  or  hbldeii,  in  the  possesion  of  such  tenant,  to  tfie  person  of  whom  bt 
"  bold8,[l  ]  to  be  recovered  by  action  of  debt,  to  be  brought  in  any  of  His 
^'  Majer^ty'iii  courts  of  record  at  Westminster,  or  in  the  counties  palatine 
"  of  Cheater,  Lancaster,  or  Durham,  respectively,  or  in  the  courts  of 
"  grand  sessions  in  Wales." 

With  respect  to  this  latter  section,  it  may  be  proper  at  once  to  observe, 
that  it  has  been  interpreted  to  extend  only  to  those  cases  in  whidi  the 
ejectments  are  inconsistent  with  the  landlord's  titleT  Tlius,  a  tenant  of  a 
mortgagor,  who  does  not  give  him  notice  of  an  cgectsaent,  brought  by 
the  mortgagee  upon  the  forfeiture  of  the  mortgage,  is  not  within  the  pen- 
alties of  the  clause,  (p) 

The  first  enactment  in  the  thirteenth  section  of  this  statute,  namel}', 
that  landlords  may  be  made  defendants  by  joining  with  the  tenants  in 
possession,  is  decidedly  only  a  legislative  sanction  of  the  previous  uni- 
form practice  of  the  courts ;  and  it  is  also  said,  by  WUmoi^  J.,  in  the 
case  of  Fatrclatm,  d.  Fotokr,  v.  ShaviMU^i^q)  that  landlords  were  per- 
mitted, before  this  statute,  to  defend  ejectments  without  joining  the  ten- 
ants in  possession.    There  is,  indeed,  but  one  case  extant  in  which  the 

(^)  B^uklty  T.  BHcUcy.  1  T.  a  647.  (9)  Burr.  1901. 


JBomA  did  Dot  meotioD  mines  at  all,  but  the  sheriff,  io  executing  the  writ  of 
possession,  by  the  concorreDce  of  the  tenant,  delivered  possession  of  the 
premises  demised  by  the  tenant,  and  also  of  those  mines  in  which  he  had 
only  liberty  to  dig  :  Held^  that,  althongh  the  latter  could  not  be  recovered 
under  the  declaration  in  Ejectment,  still  that  the  tenant  by  bis  own  act  had 
estopptd  fai«9<tf  A-tmrtiikiog  that  objection,  and  that  in  an  action  for  the 
value  of  three  years'  improved  rent  under  the  statute  of  11  G.  2.  c.  19. 
the  landlord  might  recover  the  treble  rent  in  respect  not  only  of  the  demis* 
ed  premises,  but  of  the  mines  in  which  (he  tenant  had  only  a  liberty  to  dig. 
The  improved,  or  rack  rent,  mentioned  in  the  11  G.  ?.  c.  19.  s.  1.2.  is 
not  the  rent  reserved,  but  such  a  rent  as  the  landlord  and  tenant  might  fair- 
ly agree  on  ai  the  time  of  delivering  the  declaration  in  Ejectment,  in  case 
the  premises  were  then  to  be  let.  Crocker  vs.  Fothtrgill;  %  Bamew.  ^' 
Aid.  Rep.  652. 


27,  (F 


The  <*  Revieed  Statutee''  of  Kew-York.  Part  2,  Chap.  1.  Tit-  4,  § 
[Vol  1,  p  748.)  contain  the  following  similar  enactment : 

'*  §  27.  Every  tenant  to  whom  a  declaration  in  ejectment,  or  any  oCber 
^*  process,  proceeding  or  notice  of  any  proceeding,  to  recover  the  land  oc* 
«t  cupied  by  him,  or  the  possession  thereof,  t»hall  be  served,  shall  forthwith 
^  give  notice  thereof  to  his  landlord,  under  the  penahy  of  forfeiting  the  vm» 
'*  lue  of  three  years  rent  of  the  premises  so  occupied  by  bioi,  which  maf: 
«<  be  soed  for  and  recovered  by  the  landlord  or  person  of  whom  such  ten- 
''  antiiolds." 
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contrary  doctrine  is  maintained  ;(r)  and  the  looae  notes  to  be  found  of 

cases  previous  to  that  decision,  certainly  favour  Mr^  J.    fVUmofs  opin- 

ion.(s)      It   is,   therefore,   probable,  particularly   ^ince  the 

*ca8e  above  alluded  to  happened  but  a  few  year:)  before  tlie  [  *2i9  ] 

statute  was  passed,  that  the  practice  was  not  clearly  setded 

until  the  time  of  that  decision,  and  that  the  statute  was  enacted  in  con^^ 

sequence  of  the  inconvenience  resulting  thererrom.(0 

£y  the  words  of  the  statute,  the  courts  can  admit  landlords  only  to  de- 
fend, instead  of  tenants  in  possession ;  and  difficulties  have  frequently 
arisen,  as  to  the  meaning  of  the  word  lancDord  in  the  act,  and  as  to  ivhat 
interest  in  the  disputed  premises,  will  be  sufficient  to  entitle  a  person 
claiming  title  to  appear  and  defend  the  action.[l] 

(r)  Goodright  r.  Hart,  Stnuu  880.  (f )  Fmrdaim,  d.  Fowltr,  r.    Skamtiile, 

(<)  Lamb  y.  Jrdter^  Comb.  206.    Anon.       Burr.  1290.  1298. 
12  Mod.  211. 


[.I  J  Id  Ejectment,  the  defendant's  name  will  not  be  struck  out,  in  order 
to  substitute  the  landlord's,  without  the  plaintiff's  consent,  but  the  land- 
lord  may  be  made  a  co-defendant.  EnUen  vs.  Hoops,  3  Serg,  ^  R.  Rep, 
130. 

A  motion  to  admit  a  landlord  to  defend  in  Ejectment,  may  be  grounded 
on  the  affidavit  of  his  agent  shewing  the  relation  of  landlord  and  tenant  be- 
tween him  and  the  tenant  in  possession.  Jackson  ex  dem.  Soger  Ij- AL 
vs.  StileSf  1  Coven's  Rep.  134. 

Where  a  party  defends  an  Ejectment  as  landlord,  and  the  occupiers  of 
the  premises  have  suffered  judgment  by  default,  he  cannot  object  that  the 
occupiers  have  not  received  notice  to  quit  from  the  lessor  of  the  plaintiff. 
Doe  ex  dem.  Dames  vs.  Creed,  Doe  dem.  Davies  8f  Cheese  vs.  Creed,  5 
Bingh.  Rep.  327. 

Where  the  lessor  of  the  plaintiff  proceeded  as  for  a  vacant  possession, 
and  obtained  a  regular  judgment  by  default ;  it  was  set  aside,  and  the  per- 
son claiming  to  be  owner  of  the  land,  on  the  affidavit  of  merits,  d&c  was 
admitted  as  defendant,  on  payment  of  costs,  and  stipulating  to  admit  be  was 
in  possession  at  the  comn)oocement  of  the  suit.  Wood  ex  dem.  Etmendoff 
vs.  Wood,  9  Johns.  Rep.  267. 

A  party  will  not  be  admitted  to  defend  on  an  affidavit  that  he  claims  ti- 
tle to  the  premises,  and  has  a  real  and  substantial  defence  to  make.  Jack' 
son  ex  dem    Winter  vs.  M'Evojf,  1  Caines^  Rep.  161. 

A.  leased  a  lot  of  land  to  B.,  and  the  lease  contained  a  power  of  re- 
entry for  the  non-payment  of  the  rent,  6lc.  ;  B.  leased  the  same  premises 
to  C.»  by  parol  A.  brought  an  action  of  Ejectment  for  the  recov^y  of 
the  premises,  under  the  23d  section  of  the  act  (Sess.  11.  Ckap.  36.)  for 
non-payment  of  the  rent,  d&c,  and  a  judgment  by  default  was  entered,  on 
the  27th  of  September,  1811,  against  the  casual  ejector,  and  final  judg- 
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Id  tbe  first  reported  case  upon  the  construction  of  this  section,  it  was 
holden,  that  it  was  not  every  person  claiming  tUle^  who  could  be  admit- 
ted to  defend  as  landlord,  but  only  he,  who  had  been  in  same  degree  in 
possession^  as  receiving  rent,  &c* ;  and  upon  this  principle,  the  court 
would  not  allow  a  devisee,  claiming  under  one  will  of  the  testator,  to  de- 
fend as  landlord  in  an  ejectment,  brought  by  a  devisee  claiming  under 
another  will  of  the  same  testator.(u)  But  this  doctrine  was  afterwards 
reprobated  by  Lord  Mansfield^  in  a  case  where  the  principles  of  the 
section  were  fully  considered,  and  the  decisions,  anterior  to  the  act,  in* 
vestigated  and  explained. 

"  There  are,  (says  Lord  Mansfield)  two  matters  to  be  considered  : 
First,  whether  the  term  *  landlord^  ought  not,  as  to  this  purpose,  to  extend 

(u)  Ro€t  d  Ltakt  v.  Dot,  Bam.  198. 


meat  entered  on  23d  o{  December,  1811,  and  a  writ  of  possessioD  thereon 
executed  before  January  term,  1812.  B,  was  not  informed  of  tbo  pro« 
cecdings  in  the  Ejectment  suit,  until  tbe  27th  o(  May,  1812,  and  in  August 
following,  applied  to  set  aside  tbe  default  and  subsequent  proceedings,  and 
to  be  let  in  to  defend  as  landlord  ;  and  it  appearing,  that  B*  had  been  dis- 
charged under  the  insolvent  act,  in  September,  1811,  it  was  Held,  that  he 
had  no  further  right,  as  landlord,  to  come  in  and  defend  ;  and  that,  though 
he  had  afterwards,  on  the  27th  of  May,  1811,  purchased  the  premises  at 
the  sheriff's  sale  under  an  execution  on  a  judgment  against  him,  he  could 
not,  in  the  new  character  of  purchaser,  be  let  in,  so  long  after  a  regular 
execution  of  the  judgment  in  ejectment.  Jackson  ex  dem.  Vandertoerker 
vs.  Stiles,  10  Johns.  Rep,  67. 

If  a  person  be  admitted  to  defend,  on  pnyment  of  costs,  and  after 
entering  into  the  consent  rule,  keep  out  of  the  way,  to  avoid  being  served 
with  a  copy  of  the  Ca.  8a.  against  the  casual  ejector,  a  rule  will  be  graut- 
ed  to  show  cause  why  an  attachment  should  not  issue  against  him ;  and 
that  service  of  the  role  at  the  defendant's  house  shall  be  sufficient.  Jack^ 
son  ex  dem,  Jackway  vs.  8tiles,  2  Caines'  Rep.  368. 

A  mortgagee  in  possession  may  he  let  in  to  defend  in  an  action  of  Eject- 
ment    Jackson  ex  dem, vs.  Stiles,  1 1  Johns.  Rep.  407. 

A  plaintiff  in  an  action  of  Ej'^ctment  brought  under  the  88th  section  of 
the  jndiciiiry  act,  [Fermont,^  is  not  obliged  to  join  a  landlord  with  the  te- 
nant in  possession,  who  holds  by  parol  lease  or  by  written  lease,  unrecord- 
ed,  unless  it  can  be  proved  that  the  plaintiff  had  knowledge  of  the  exist* 
ence  of  such  lease.     Wallace  vs.  Famsworth,  2  Tyler's  Rep.  294. 

The  landlord  will  not  be  permitted  to  defend  alone  in  Ejectment,  until 
the  tenant  first  neglect  or  refuse  to  appear,  which  should  be  Mated  in  the 
affidavit  for  the  motion.  Jackson  ex  dem.  Thompson  vs,  Stiles,  1  Cowen^s 
Rep.  134. 

Where  the  landlord  is  admitted  to  defend  alone,  judgment  may  be  sign* 
ed  against  the  casual  ejector.    Ibid, 
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CHAP.   IX.] 

to  every  person  wbose  title  is  connected  to,  and  consistent  witli,  the  pos* 
session  of  the  occupier,  and  divested  or  disturbed  by  any 
claim  adverse  to  *auch  possession,  as  in  the  case  of  remain*  [  *2S0  ] 
ders  or  reversionn,  expectant  upon  particular  estates ;  secondly, 
wliether  it  does  not  exten*),  as  between  two  persons  claiming  to  be  land- 
lords dujure^  in  right  of  rrpresontatlon  to  a  landlord  de  facto^  so  as  to 
prevent  either  from  recovering  by  collusion  with  the  occupier,  without  a 
fair  trial  with  the  other.  Where  a  person  claims  in  opposition  to  the  ti- 
tle of  the  tenant  in  possession,(v)  he  can  in  no  light  be  considered  as  a 
landlord ;  and  it  would  be  unjust  to  the  tenant,  to  make  him  a  co-de- 
fendant :  their  defences  might  clash,[\l[  Whereas,  when  there  is  aprt- 
w^  between  them,  their  defence  must  be  upon  the  same  boUotnj  and  let- 
ting in  the  person  behind,  can  only  operate  to  prevent  treachery  and  col- 
lusion.[^]  It  is  no  answer,  '^  that  any  person  affected  by  the  judgment 
may  bring  a  new  ejectment ;"  because  there  is  a  great  diiference  be- 
tween being  }»fiiin/t/^  ordefendantj  in  ejectment. (to) 

(«)  Drioer,  d.  Oxendon,  ▼.  Laionnce,  W.       field,  above  meDtioned;  although^  from  (In 


Blk.  1259. 

(to)  Fairdaim,  d>  Fowler,  t.  ShamtUle, 
Barr.  1290.  1294.  The  principles  laid  down 
by  Lord  JTeayon,  C.  J.^  in  the  caae  of  Love- 
iotk,  d.  JVorrw,  v.  Daneaeter,  (3  T.  R.  783,) 
ieem  to  rapport  tiM  doctrine  of  Lord  ManS' 


omission,  in  the  report  of  the  ease,  of  tha 
facts  upon  which  Lord  JTmyon's  jadgmaat 
was  fonnded,  the  point  cannot  he  dearly  m- 
certained. 

It  was  moTed,  that  the  eeitui  qu9  fnal 
might  be  made  defendant  in  ejectment  Instead 


[1]  A  person  claimiog  to  be  let  in  to  defend  in  Ejectment,  most  «how  that 
his  title  is  connected  to  and  consistent  with  the  possession  of  the  occupant. 
Trouhhgome  ex  dern.  Dougherty  vs.  Estill,  1  Bibb*s  Rep,  128. 

In  Ejectment,  a  landlord  proving  that  the  tenant  entered  on  the  land 
under  him,  will  be  permitted  to  defend  the  action,  although  it  appears  that 
the  tenant  has  been  found  guilty  of  a  forcible  detainer  against  the  land- 
lord.    MClelland  vs.  Doe  ex  dem.  Spriggy  3  Bibb's  Rep.  266, 

One  claiming  in  opposition  to  the  title  of  the  tenant,  is  not  entitled  to  b^ 
admitted  defendant  in  Ejectment  with  the  tenant.  Jackson  ex  dem.  Walker 
▼s.  Flint   2  Cowen^s  Rep.  594. 

Nor,  Semb.  w  be  entitled  to  be  admitted  a  co  defendant  with  the  land- 
lord of  the  tenant,  though  he  claim  as  tenant  in  common  with  sach  land- 
lord, who  is  willing  and  requesting  to  have  him  joined  as  defendant     Ibi€L* 

[2]  The  tenants  in  possession  are  the  proper,  if  not  the  natural  defend- 
ants to  an  Ejectment  ;  although  the  landlord  has  a  right  to  be  made  a  de- 
fendant, to  prevent  his  being  injured  by  a  combination  between  the  lessor 
of  the  plaintiff  and  his  ten«int  ;  but,  he  may  waive  his  right,  or  having  as- 
serted it,  may  relinquish  it  by  consent  of  the  lessor  of  the  plaintiff.  Her' 
hert  YS.  Alexander,  2  CaWs  Rep.  490. 
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[  *231  ]  *The  judgment  in  this  case  was  not,  indeed,  ultimately 
given  upon  these  points ;  but  the  principle  upon  which  the 
statute  is  to  be  interpreted,  seems  to  have  been  established  by  it ;  and 
we  may  now  consider,  that  the  word  landlord  is  extended  to  all  persons 
claiming  title,  consistent  with  the  possession  of  the  occupier  ;[1]  and 

of  the  tcDant,  and  objected  to  on  the  opposite  u  the  original  landlord,  I  am  of  opinion  that 

fide,  because  he  hadnererbeen  in  possession,  he  might  have  been  pennitted  to  defend  as  a 

and  could  not  be  considered  as  a  landlord  on-  landlord,  by  virtue  of  the  directions  of  the 

&tr  the  statute  11  Geo.  II.  c.  ^.  s  18  statute;  but  here  the  very  question  in  dispute 

Lord  Aenyoii,  C.  J.,  **  If  the  person  requir-  betireen  the  adverse  party  and  himself  is,.      ^ 

iog  to  be  made  a  defendant  under  the  act  had  whether  he  is  entitled  to  be  landlord  or  not;        ^ 

stood  in  the  situation  of  ima.ediate  heir  to  and,  therefore,  we  are  not  authorised  to  ex- 

the  person  last  seised,  or  had  been  in  the  re-  teud  the  proTision  of  the  statute  to  such  • 

latioB  of  remainderman,  under  the  same  title  case  a»  thia."    The  rule  was  discharged. 


[1]  Every  person  may  be  considered  as  a  landlord,  for  the  purpose  of 
being  admitted  to  defend  in  Ejectment,  '*  whose  title  is  connected  to^  and 
consistent  with  the  possession  of  the  occupier."  Stiles  ads.  Jackson  ex  dem, 
TenEyck,  1  Wend.  Rep.  316. 

A  person  may  be  admitted  to  defend  as  landlord,  between  whom  and  the 
defendant  a  privity  of  interest  exists,  although  he  do  not  receive  rentff» 
which  is  not  the  true  test.  Wisner  Sf  Ah  vs.  Wilcocks  8[  AL  1  Coleman's 
Cti8.  56. 

So,  the  Assignee  of  a  mortgagee  may  be  let  in  to  defend.  Jackson  ex 
dem.  Clark  vs.  Babcock,  17  Johns.  Rep,  112. 

When  the  landlord  unites  with  the  tenant  in  defending  the  suit  in  Eject-. 
nftent,  it  is  sufficient  to  prove  the  tcnnnt  to  have  been  in  possession  at  th^ 
commencent  of  the  suit,  and  bis  possession  is  deemed  to  be  the  possession 
of  the  landlord.     Jackson  ex  dem.  Wood  vs.  Harrow,  1 1  Johns.  Rep,  434. 

A  copy  of  the  rule  of  courts  certified  by  the  clerk,  is  sufficient  evidence 
that  the  landlord  was  admitted  to  defend.  Jackson  ex  dem.  Wood  vs.  Har^ 
roWf'Sl  I  Johns.  Rep.  436. 

The  admission  of  a  party  claiming  right  to  defend  in  Ejectment  as  land- 
lord, under  the  ninth  section  of  the  act  of  the  21st  March^  1772,  [PennsyU 
vania^  is  an  act  of  the  court,  whose  duty  it  is  to  enquire  before  making 
the  order,  whether  the  applicant  really  stands  in  the  relation  of  landlord, 
or. whether  his  claim  of  title  is  consistent  with  the  possession  of  the  occtl^ 
pier.     APClay  vs.  Benedict,  1  Rawle^s  Rep.  424. 

Where  the  lessor  of  the  plaintiff  claims  to  recover  no  more  than  the  in- 
terest of  the  tenant  in  the  premises,  subject  to  the  rights  of  the  landlord  ; 
or  ''  claims  nothing  inconsistent  with  the  rights  of  the  landlord'^  the  land* 
lord  will  not  be  let  in,  for  "  he  has  no  interest  to  defend."  Stilus  ads.  /ac&- 
siPn  ex  dem.  Wood,  1  Wend.  Rep   103. 

But,  *'  when  the  lessor  in  Ejectment  claims  an  interest  inconsistent  with 
"the  title  of  the  landlord,  the  Ititter  may  defend."  Stiles  ads.  Jackson  ex 
dem.  TenEyck,  1  Wend.  Rep.  317. 

Persons  cannot  be  admitted  defendants  after  their  agent  whom  the]^ 
permitted  to  defend  for  them,  has  been  admitted  and  confessed  a  judg- 
neat.     Bonta  vs.  Clay,  5  Litt.  Rep.  129. 
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that  it  is  not  necessary  they  should  previously  have  exercised  any  act  of 
ownership  over  the  lands.  Thus,  the  courts  have  permitted  an  heir,  who 
had  never  been  in  possession,  to  defend  an  ejeclment,  where  the  father, 
under  whbm  he  claimed,  had  died  just  before,  having  previously  obtain- 
ed the  same  rule.(a;)  So  a  devisee  in  tru^^t,  not  having  been  in  posses- 
sion, was  permitted  to  defend  an  ejectment,(i/)  and  a  mortgagee  has 
been  made  defendant  with  the  mortgagor,  (r) 

If  a  party  should  be  admitted  to  defend  as  landlord,  whose  *ti-  [  *2S2  ] 
tie  is  inconsistent  with  the  possession  of  the  tenant,  the  lessor 
of  the  plaintiff  may  apply  to  the  court,  or  to  a  judge  at  chambers,  and 
have  the  rule  discharged  with  costs,  (a^  I^  however,  he  neglect  to  do 
so,  and  the  party  continue  upon  the  record  as  defendant,  such  party 
will  not  be  allowed  to  set  up  such  inconsistent  title  as  a  defence  at  the 
trial.(t) 

The  Court  of  King's  Bench,  in  a  case  which  has  already  been  fre« 
quently  cited,  exercised  a  singular  species  of  equitable  jurisdiction,  with 
respect  to  the  admission  of  a  person  claiming  title  to  defend  an  eject- 
ment. The  action  was  brought  by  one,  claiming  as  the  heir  of  a  copy- 
holder; and  the  lord  of  the  manor,  claiming  by  escheat  pro  defedu  Ao* 
ridis^  obtained  a  rule  to  show  cause  why  he  should  not  be  admitted  de- 
fendant. After  considerable  argument  as  to  the  legality  of  the  lord's 
claim  to  defend,  it  was  agreed  by  both  parties,  at  the  recommendatioB 
of  the  court,  that  the  then  ejectment  should  be  discontinued,  and  a  fresh 
one  brought  in  the  lord's  name,  in  which  the  heir  should  be  admitted  de- 
fendant ;  and  Lord  Man$Jidd,  C.  J.,  declared  afterwards,  that  if  the 
heir  had  refused  to  consent  to  this  arrangement,  they  would  have  admit- 
ted the  lord  to  defend,  and  that  if  the  lord  had  refused  his  consent,  they 
would  have  discharged  the  rule.(e) 

A  wife  has  been  permitted  to  defend  an  ejectment,  where  the  title  o£ 
the  plaintiff's  lessor  arose  from  a  pretended  intermarriage  with  her, 
which  marriage  she  disputed.(d)  ^ 

(x)  Dotf  d.  HebMkwaiUt  ▼.  Aoe,  cited  8  eiplet  aftore,  laid  down*  the  ciremngtMieei 

T.  R.  788.  leeiB  immateriaL    (8ed  vide  B.  N.  P.  96.) 

(^)  Looelodt,d.  Nbrri9,r,DttneiuUr,4T.  (a)  Doe,  d.   Bdnoood,  v.   hippeKCoU.-^ 

R.  122.  Coram  Wood,  B.  Trio.  Vac.  1817.  MS. 

(2)  Doe,  d.  TUyard,  r    Cooper,  8  T.  R.  ^6)  Doe,  d.  Kni^tt^  r.  Lady  SmyiAe,  4  M. 

646.    It  doM  not  appear,  from  Cba  report  of  ft  S.  847. 

t)ua  MM.  whetker  th«  mottgagM  had  preTi-  (c)   Fairdaim   d.    Fowler,  r.  Shamiitle, 

oiiftly  nceired  9oj  rent;  bvt,  from  the  prin-  Buir.  12B0. 

id)  F^wick  T.  Oraoenor,  7  Mod.,  71. 
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[  "^^3  ]     ^But  a  parson  claimiDg  a  right  to  enter,  and  perform  divine 
service,  has  been  held  not  to  have  a  sufficient  title  to  be  admit- 
ted defendant  ;(e)  and,  where  the  apphcation  for  admission  appeared  on- 
ly a  device  to  put  off  the  trial,  the  Court  refui^ed  to  grant  a  rule.(/) 

It  may  be  U5*eful  to  obseive,  that  it  is  not  necessary  for  the  landlord 
to  be  made  defendant,  in  order  to  make  his  title  adinisHible  in  evidence; 
but  that  he  may,  with  the  tenant's  consent,  defend  the  ejectment  in  the 
tenant's  name.  And  where  a  suit  was  so  defended,  and  the  lessor  of 
the  plaintifl^  liaving  knowledge  thereof,  obtained  i'rom  the  tenants  a  relrax- 
U  of  the  plea,  and  a  cognovit  of  the  action,  the  Court  directed  the  judg- 
ment to  be  set  aside.(g} 

^•"     ■-^"^^-— -^ 
Thus  far  as  to  who  may  appear  :  we  how  must  now  consider  the  ap- 
pearance should  be  made,  and  herein  first  of  the  Consent  Rule.[l] 

The  form(fc)  and  purposes  of  the  cont»ent  rule  have  already  been  cur- 
sorily mentioned  ;(i)  but  they  must  now  be  spoken  of  more  fully.  It 
is  in  substance  as*  follows  :  Jb'irst,  The  peison  appearing  consents  to  be 
made  defendant  instead  of  tiie  casual  ejector,  tdecondly,  To  appear  at 
the  suit  of  the  plaintitf ;  and,  if  the  proceedings  are  by  bill  to  file  com-  * 
mon  bail.  Thirdly,  To  receive  a  declaration  in  ejectment,(  j)  and  plead 
not  guilty.  Fourtlily,  At  the  trial  of  the  issue  to  confess 
[  *234  3  lease,  [2]  entry,  and  ouster,  and  insist  *upon  title  only.    Pifth- 

<c)  MarUn  t    DavU,  Stran.  914.     Fid.  (i)  AnU,  IS. 

eont' BUlingtwotih  t.  BrewaUr,  SaUi.  2B6  (j)  The  declaration,  f«rF«d  apon  the  tea- 

(/)  FeiuDick^a  cace,  Salk.  2S7.  ant  lo  bring  him  into  eourt,  ii  the  only  docla- 

(g)  Doe,  4*  Loekt,  w.  f)ranktm,  7  Taunt.  9,  ration  nonr  delirered. 
(&>  Appendix  No.  26. 


[1]  The  "  Rtused  Statutes*'  o^New-York^  Part  3,  Chap.  5,  Tit.  1,  (Vol 
2,  p.  306,)  contain  ihe  following  section  : 

«*  %  24.  The  consent  rule,  heretofore  used,  is  hereby  abolished.'^ 
A  consent  wle  in  Ejetitment  for  admitting  the  landltird  to  defend,  need 
not  set  out  the  Christian  atui  snrname  of  the  lessor  of  the  plaintiff.     Dot 
dem.  Spencer  Sf  Al.  vs.  Read  ^  4/.,  3  Moore's  Rep.  96. 

An  agreement  to  confess  lease,  entry,  and  ouster  of  ••  all  the  lands  de- 
scribed in  the  d<^ffaidant*s  title  jjapfcrs/'  is  not  sufficient  to  authorize  the 
admission  of  the  defendant  in  Ejectment.  Carter's  Lessee  vs.  Parrot,  I 
Tenn.  Rep.  65.     . 

[2]  Confession  of  a  lease,  entry,  or  ouster  in  Ejectment,  extends  to  an 
entry  to  complete  the  title  to  the  action,  but  not  to  an  entry  irhich  is  re- 
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]y,  That  if  at  the  trial  the  party  appearing  shall  not  confeas  lease, 
entry,  and  ouster,  whereby  the  plaintiff  shall  not  be  able  to  prose* 
cute  his  suit,  feiuch  party  nhall  pay  to  the  plaifitiff  the  costs  of  the  non 
proSy  and  suffer  judgment  to  be  entered  against  the  casual  ejector.  Sixth- 
ly,  That  if  a  verdict  shall  be  given  for  the  defendant,  or  the  plaintiff  shall 
not  prosecute  his  suit  for  any  other  cau^e  than  the  non -confession  of 
lease,  entry,  and  ouster,  the  lesi^or  of  the  plaintiff  shall  pay  costs  to  the 
defendant.  Seventhly,  When  the  landlord  appears  alone,  that  the  plain- 
tiff shall  be  at  liberty  to  sign  judgment  immediately  against  the  casual 
ejector,  but  that  execution  be  stayed  until  the  Court  shall  further  or- 
dcr.(fc) 

A  trifling  variation,  with  respect  to  the  manner  of  describing  the  pre- 
mises, exists  in  form  between  the  consent  rule  of  the  Court  of  King's 
Bench,  and  of  the  Court  of  Common  Plea*?.  The  defendant,  in  the  former 
court,  consenting  to  confess  leane,  entry,  and  ouster,  generally  of  all  the 
premises  mentioned  in  the  declaration ;  but  in  the  latter,  of  so  much  of 
them  only  as  are  in  his  own,  or  his  under-tenant's  possession. [1]  The 
consent  rules  are,  however,  now  considered  as  essentially  the  same  in  both 
courts  ;  and  it  is  in  all  cases  necessary  for  the  plaintiff's  lessor  to  give 
evidence  at  the  trial,  of  the  possession  of  the  defendant,  or  his  under- 

(ifc)8el.N.P  641. 


quisite  to  regain  and  revest  the  possession.  Holfs  Leasee  vs.  Smith,  1  Harr. 
^  MHen,  Rep.  273. 

Where  two  defendants  are  sued  jointly  in  Ejectment,  they  have  no  right 
to  enter  into  separate  consent  rules  in  the  oaoie  of  each  alone.  Jackson 
ex  dem,  8mith  vs.  Stiles,  3  Cowen's  Rep  356. 

In  Ejectment,  when  the  defendant  has  taken  general  defence,  and  enter- 
ed into  the  common  rule,  he  cannot  confess  lease,  entry,  and  ouster,  for  a 
part  only  of  tho  tenements  laid  in  the  declarHtion.  but  roust  confess  for  the 
whole.     Wilson* s  Lessee  vs.  Campbell,  1  Dall.  Rep.  126. 

[1]  The  defendant  entered  into  a  special  consent  rule;  describing  parti- 
colarly  the  premises  for  which  he  intended  to  defend  ,  leaving  a  remdue  of 
the  farm,  for  the  recovery  whereof  the  suit  was  brought,  as  to  which 
neither  the  defendant  nor  any  other  person  appeared  to  defend.  The 
plaintiff  on  entering  the  rule  to  appear,  &c.  had  6led  the  usual  affidavit  of 
service  of  iVarr.,  &c.  on  the  defendant,  describing  him  as  tenant  in  posses- 
sion of  the  premises,  or  of  some  part  thereof.  Held,\  that  the  plaintiff 
might  proceed  and  perfect  judgment  against  the  casual  Rector,  and  take 
possession  of  the  residue  not  d^^scribed  in  the  special  consent  role.  Under" 
wood  ads.  Jackson  ex  dem,  Varick,  1  Wend.  Hep,  95.  Save  Point,  Lan^ 
gendyck  Sf  Ux.  vs.  Burkans,  1 1  Johns.  Rep,  462. 
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tenants,  of  the  premises  in  dispute,  at  the  time  of  the  commencement  of 
the  action.  (2)  [2] 

Formerly  the  consent  rule  was  drawn  up  in  both  courts,  according  to 
the  present  practice  in  the  Common  Pleas,  or  it  specially  des« 
[  *2S6  ]  cribed  the  premises  defended,  at  the  discre-*tion  of  the  de- 
fendant. Evidence  of  the. possession  of  the  tenant  was  then 
held  necessary  in  the  former  case,  but  not  in  the  latter;  and  so  different 
were  the  principles  upon  which  the  courts  tlien  acted  in  regard  to  this 
action,  fix>m  those  by  which  they  are  now  governed,  that,  by  a  rule  of  the 
court  of  King's  Bench,  in  the  time  of  Charles  IL,(m)  the  defendant,  in 
case  the  consent  rule  were  drawn  up  generally,  was  obliged  to  give  the 
lessor  of  the  plaintiff  notice  in  wnting  of  the  particular  premises  for 

(0  Gaoiright,  d.  BaUh,  t.  Rith,  7  T.  R.  (m)  Trin.  Term.  15  Car.  IL 


[2]  But  it  nppears,  by  the  following  General  Rule,  adopted  at  Mich  elmas 
Term,  1820,  (4  Barnew.  <J-  Aid,  Rep.  196,)  that  a  contrary  doctrine  is  uow 
held  in  the  Court  of  King's  Bencti. 

**  Whereas  by  the  common  consent  rule  in  actions  of  ejectment,  (he 
*'  defendant  is  required  to  confess  lease,  entry,  and  ouster,  and  insist 
*'  upon  bis  title  only  !  and  whereas,  in  many  instances  of  late  years,  dc- 
*'  fedants  in  ejectment  have  put  tbe  plaintiff,  after  the  title  of  the  lessor 
"  of  tbe  plaintiff  has  been  established,  to  give  evidence  that  such  defend- 
**  ant  was  in  possession  (at  tbe  time  the  ejectment  was  brought)  of  the  pre- 
*'  mises  mentioned  in  tbe  ejectment,  and  for  want  of  such  proof  have  caus- 
"  edsuch  plaintiffs  to  be  nonsuited  .  and  whereas  such  practice  is  contrary 
<*  to  tbe  true  intent  and  meaning  of  such  consent  rule,  and  of  the  provisions 
*'  therein  contained  for  the  defendfinl's  insisting  upon  the  title  only  :  it  is 
••  therefore  ordered,  that  from  henceforth  in  every  action  of  cje<itment,  the 
**  defendant  shall  specify  in  the  consent  rule,  for  what  premises  he  intends 
"  to  defend,  and  shall  consent  in  such  rule  to  confess  upon  the  trial,  that 
**  the  defendsint  (if  he  defends  as  tenant,  or  in  case  he  defends  as  landlord, 
<*  that  his  tenant)  was  at  the  time  of  service  of  the  declaration,  in  the  pos- 
'*  session  of  sucti  premises  ;  and  that  if  upon  the  trial  the  defendant  shall 
'*  not  confess  such  possession  as  well  as  lease,  entry,  and  ouster,  whereby 
*' the  plaintiff  shall  not  be  able  further  to  prosecute  his  suit  against  the 
**  said  defendant,  then  no  costs  shall  be  allowed  for  not  farther  prosecating 
*'  the  same,  but  tbe  said  defendant  shall  pay  costs  to  the  plaintiff,  in  that 
**  case  to  be  taxed/'     By  ike  Court. 

The  lessor  of  tbe  plaintiff  in  Ejectment  is  bound  to  prove  tbe  de- 
fendant in  possession  of  the  land  sued  for,  although  the  laUer  have  entered 
into  the  general  consent  rule.  Alherton  vs.  Heirs  of  Redding^  1  Nor. 
Car.  Law  Rtpos.  274. 

Tbe  plaintiff  in  Ejectment  mast,  at  the  trial,  prove  tbe  defendant  in  pos- 
session of  the  premises  in  question,  or  he  cannot  recover.  Jackson  ex  dem. 
Roherii  vs.  /re*,  9  Cowen's  Rep.  661- 
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wbich  be  meant  to  defend,  in  order  to  release  the  lessor  from  the  proof 
of  the  defendant's  possession.  This  practice  was,  indeed,  soon  discon* 
tinued,  and  it  became  customary  in  lieu  thereof^  to  insert  in  the  margin 
of  the  consent  rule,  the  particular  premises  for  which  the  defendant  ap- 
peared, which  was  then  supposed  to  supersede  the  necessity  of  any 
proof  of  possession ;  but  this  marginal  insertion  has  also  now  degener* 
ated  into  a  mere  form,  and  since  the  cases  of  Goodright,  d.  Bolshy  v.  Rich^ 
in  the  King's  Bench, (n)  and  Fmnj  d.  Blanchardy  v.  ff^ooc?,  in  the  Com- 
mon Pleas,(o)  by  which  cases  it  has  been  decided  in  both  courts  upon 
principles  the  most  correct,  that  evidence  must  in  all  cases  be  given  of 
the  possession  of  the  defendant,  or  such  of  his  under  tenants  as  hare 
declarations  in  ejectment  served  upon  them,  the  distinctions  between  ap- 
pearing for  part,  or  appearing  for  the  whole,  or  generally,  or  speciaUy, 
describing  the  premises  in  the  consent  rule,  no  longer  prevail 

The  general  consent  rule  will,  in  all  cases,  be  sufficient  to  prevent  a 
nonsuit  for  want  of  a  real  lease,  entry,  and  ouster,  except  when  it  is  ne- 
cessary that  an  actual  entry,(;>)  should  be  made  upon  the  land 
previously  to  the  commence-'*^ment  of  the  suit.  When,  there-  [  '*^236  J 
fore,  an  ejectment  is  brought  by  a  joint  tenant,  parcener,  or  te- 
nant in  common,  [1]  against  his  companion,  (to  support  which  an  cuUU' 
al  ouster{q)  is  necessary,)  the  defendant  ought  to  apply  to  the  court  upon 

(n)  7  T.  R.  327.  (p)  AmU,  ohap.  4. 

<o)  1  B.  &  P.  573.  (9)  AnU,  96. 


[I]  An  affidavit  that  the  tenant  **•  claims  as  tenant  in  common  with  the 
**  lessors  of  the  plaintiff;  and  (bat  as  he  is  advised  by  counsel  and  believes, 
*'  he  is  tenant  in  common'^  with  thein,  is  sufficient  to  entitle  him  to  enter 
into  the  consent  rale  specially.  Jackson  ex  dem.  Farmers*  Turnpike  Co, 
vs.  StihSf  6  Cowen^s  Rep.  391,  4"  Vide  Jackson  ex  dem,  Loomie  vs.  SHUs. 
2  Cowen's  Rep.  685. 

But  an  affidavit ''  that,  as  ho  this  deponent,  verily  believes,  thb  Eject- 
'^  ment  wiH  involve  a  question  between  tenants  in  common  ;"  is  not  suffi- 
cient.   Juckson  ex  dem.  Loomis  vs.  Stiles^  2  Cawen's  Sfip»  585. 

To  obtain  leave  to  enter  into  the  consent  rule  specially,  the  defendant 
in  Ejectment  must  apply  to  the  court,  and  is,  therefore,  entitled  to  have 
the  costs  of  such  application  taxed  in  his  final  bill  of  costs,  if  be  be  suc- 
cessful    Jackson  ex  dem.  Prindle  vs.  Lytic,  4  Contends  Rep.  16. 

The  losssor  of  the  plaintiff  in  Ejectment,  is  not  bound,  of  course,  to  enter 
into  a  special  consent  rule,  but  only  on  application  to  the  court.  Jackson  ex 
dfm.  Prindle  vs.  Stiles,  2  Curcen's  Rep.  442. 
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affidavit,(r)  for  leave  to  enter  into  a  special  rule,  requiring  him  to  confess 
lease  and  entry  at  the  trial,  hut  not  ouster  also,  unless  an  actual  ouster  of 
the  plaintifT's  lessor  by  him,  die  defendant,  should  be  proved  ;[2]  and 
this  special  rule  will  always  be  grantcd,(s)  unless  it  appear  that  the  claim* 
ant  has  been  actually  obstructed  in  his  occupation. (<) 

As  the  consent  rule  contains  conditions  to  be  observed  on  the  part  of 
the  cladmanty  as  well  as  of  the  tenant,  the  claimant  is  obliged  to  join  in 
it:  and  an  attachment  will  lie  against  either  party  for  disobedience  of  this^ 
as  of  every  other  rule  of  court. 

It  may  here  be  observed,  that  when  several  tenants  are  in  posses- 

(»)  Appeadix,  No.  2$.  t.  Brydon,  B«t.  ISB^^Doe,  d.  GigMr^r- 

(f )  Appcndtz,  No.  27, 28.  Rot,  2  Taunt*  397. 

(0  <iiMm.7Mod.88.    Oale»,d.   WigfaU, 


[2]  The  *•  Revised  Statutes;^  Part  3,  Chap.  6,  Tit.  1.  {FoL  2,  pp.  306, 
307,)  contain  the  following  sections : 

^'  §  26.  It  shall  not  be  necessary  on  the  trial,  for  the  defendant  to  coo- 
'*  fess,  nor  for  the  plaintiff  to  prove,  lease,  entry  and  ouster,  or  either  of 
''  them,  except  as  provided  in  the  next  section  ;  but  this  section  shall  not 
"  be  coostraed  to  impair,  nor  in  any  way  to  affect,  any  of  the  roles  of  evi- 
**  dence  now  in  force,  in  regard  to  the  maintenance  and  defence  of  the  ac- 
"  tioo. 

'*  ^  27.  If  the  action  be  brought  by  one  or  more  tenants  in  common, or  joint 
^'tenants,  against  their  co-tenants,  the  plaintiff,  in  addition  to  all  other  evi- 
'*  dence  which  he  may  be  bound  to  give,  shall  be  required  to  prove  on  the 
''  trial  of  the  cause,  that  the  defendant  actually  ousted  such  plaintiff,  or  did 
*'  some  other  act  amounting  to  a  total  denial  of  his  right  as  such  co*tenant." 

If  the  defendant  claim  title  as  tenant  in  common,  he  ought  to  enter 
into  the  consent  role  specially  ;  otherwise,  if  he  enters  into  the  usual  con- 
sent rule,  he  cannot  object  that  no  actual  ouster  was  proved  at  the  friaL 
Jackson  ex  dem.  Denniston  4*  ii/.  vs.  Denttiaton,  4  Johns.  Rep.  311. 

In  an  action  of  Ejectment  by  one  tenant  in  common,  who  has  not  been 
ousted,  against  his  co-tenant,  the  latter  may  enter  into  the  consent  rule, 
where  he  does  not  dispute  the  title;  as  to  part  of  the  premises  only,  and 
the  plaintiff  may  take  judgment  as  to  the  residue,  by  default,  and  recover 
the  mesne  pro6ts  thereof  from  his  co-tenant.  Langendyck  ^  Ux.  vs.  Bur^ 
hanSt  11  JoJins.  Rep.  461. 

It  seems^  that  in  such  case,  where  (he  title  is  nut  denied,  the  tenant 
need  not  stipulate  to  confess  ouster.    Ibid. 

Where  the  defendant  in  Ejectment  means  to  defend  as  a  tenant  in  com- 
mon with  the  lessors  of  the  plaintiff,  on  the  ground,  that  there  has  been  no 
ouster  of  the  co-tenants,  he  should  apply  to  the  court,  on  affidavit,  for  leave 
to  enter  into  the  consent  rule  specially,  stipulating  to  confess  lease  asd  en- 
try  only,  not  ouster  unless  an  actual  ouster  of  the  lessors  should  be  prove4 
lA  t^  trial.     Jackson  ex  dem.  Jones  vs.  Lyons,  18  Johns,  Rep.  398. 
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sion,[S]  to  whom  the  claimant  delivers  declarations  for  different  premi- 
ses, the  Court  will  not  join  them  in  one  action,  on  the  motion  of  either 
party,  altiiough  the  claimant  has  but  one  title  to  aU  the  lands;  for,  if  the 
motion  be  made  on  the  part  of  the  plainti£^  the  Court  will  object,  that 
each  defendant  must  have  a  remedy  for  his  costs,  which  he  could  not 
have  if  all  were  joined  in  one  declaration,  and  the  {daintiff  prevailed  on* 
ly  against  one  of  them ;  and  if  it  be  made  on  the  part  of  the 
defendants,  that  the  lessor  might  *have  sued  them  at  different  [  •837  ] 
times,  and  it  would  be  obliging  him  to  go  on  against  all,  when 
perhaps  he  might  be  ready  against  some  of  them  only.(fi)  But  where 
several  ejectments,  are  brought  for  the  same  premises,  upon  the  same  d^ 
mise,  the  Court,  on  motion,  or  a  judge  at  his  chambers,  will  order  them 
to  be  consolidated  ;(v)  and  although,  where  the  premises  are  different, 
the  Court  will  not  consolidate  the  actions,  yet,  in  a  modem  case,  where, 
on  a  rule  to  show  cause  why  the  proceedings  in  all  the  cases  (which 
were  thirty-seven  in  number,  and  brought  against  the  several  inhabitants 
of  the  houses  in  Sackville-street)  should  not  be  stayed,  and  abide  the 
event  of  a  special  verdict  in  one  of  them,  as  they  all  depended  upon  the 
same  title.  Lord  Keuyauj  C.  J.  said,  it  was  a  scandalous  proceeding  oa 
the  part  of  the  claimant;  and  the  rule  was  made  absolute.(u')[l] 


(«)  Medlieot,  T.  Brciotter,  2  Keb.  624.       ery, Ban.  176.    il»e,d.  Buriton,r.Rot,7T^ 
.  nmUk  T.  Crabb,  Strut.  1149.  R.  477. 

(«)  GHffwfone,  d.  Lord  Botocrt ,  t.  Burgh'  (to)  2  SelL  Pme.  144. 


[31  In  Ejectmeot  against  several  defendants,  though  they  sever  in  their 
pleadiogs,  and  enter  into  separate  coDsent  rules,  the  notices  and  pleadings 
must  be  entitled  against  all,  as  at  the  commencement,  but  each  party  most 
be  served  with  a  separate  notice,  &c.  Jackson  ex  dem,  Jauncty  vs. 
Cooper^  1  Caines*  Rep.  19. 

Though  a  plaintiff  in  Ejectment  cannot  compel  two  defendants,  having 
several  interests,  to  submit  to  a  joint  trial,  yet  they  may  conclude  them- 
selves, by  a  joint  appearance  and  plea.  Lessee  of  Burkhart  4*  AL  va.  Rsw 
^  Al  4  Yeates'  R*p.  272. 

ri]  In  the  cases  of  Jackson  ex  dem.  Pioneer  9f  Others  vs.  Bekauher, 
$f  The  Same  ex  dem.  The  Same  vs.  different  Defendants  in  10  other  Cases ^ 
(4  Coven's  Rep.  78,  79  J  The  Court  said:  '*  Where  a  number  of  causes 
*'  ar6  brought  and  all  depend  upon  the  same  title,  as  here,  and  the  ques* 
'*  tions  to  be  litigated,  and  the  evidence,  are  the  same  in  all,  it  is  compe- 
'^  tent  for  either  party  to  make  an  application  to  this  court,  before  the  cir* 
"  cuit  arrives,  that  only  one  of  the  causes  be  carried  down  to  trial ;  and 
**  that  the  plaintiff  be  not  prejudiced  by  his  omission  to  try  others ;  and, 
*^  in  a  clear  case,  that  they  abide  the  event  of  the  cause  to  be  tried.    In 
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When  the  tenant  intends  to  apply  to  be  made  defendant,  bis  attorney 
must  procure  a  btank  form  of  a  consent  nile,  and  entitle  it  in  the  mar- 
gin with  the  names  of  the  plaintiff  and  casual  ejector,  inserting  also 
therein^  the  premises  as  described  in  the  declaration,  or  such  part  of 
them  as  he  would  wish  to  defend,  and  stating  in  the  body  the  consent 
of  both  parties,  that  the  tenant  be  made  defendant.  He  must  then  sign 
his  name  to  this  paper,  whicli  is  called  the  agreement  for  the  consent 


**  passiogupon  such  a  motion,  the  court  would  be  guided  by  the  admission? 
'*  of  the  party  against  whom  the  motion  should  be  made.  If  the  affidavits 
^  of  the  parties  should  agree  tbat  the  points  of  inquiry  and  the  evidence 
"  would  be  the  same  in  all  the  causes,  the  motion  would  be  granted.  If 
*'  they  should  disagree,  though  they  should  only  leave  the  matter  in  doubt, 
'^  the  motion  would  be  denied." 

In  the  cases  of  Jackson  ex  dem.  Swariwout  <J-  Wife  vs.  Stiles,  Chamber* 
Un,  Tenant,  and  Tlie  Same  ex  dem.  The  Same  vs.  The  Same,  in  Jive  other 
Actions  of  Ejectment,  against  different  Tenants,   (5  Cosren^s  Rep.  282.) 

X  Seelye^  (on  behalf  of  the  tenants,)  moved  to  consolidate  these  causes 
en  an  affidavit  made  by  the  partner  of  the  attorney  for  the  tenants,  *<  that 
''  he  was  well  acquainted  with  the  titles  of  both  parties,  &c.,  that  be  was 
"  informed  and  believed,  and  had  good  reason  to  believe,  that  the  lessors 
'^  had  caused  these  actions  to  bo  brought  on  the  same  ground,  and  the 
"  same  title  which  they  set  up  in  Jackson  ex  dem,  Swartraout  ^  Wife  v. 
"  Johnson,  [Decided  in  favour  of  the  plaintiff*  6  Cowen's  Rep,  74.]  that 
"  the  plaint itf*s  title  in  all  these  causes  is  the  &ame,  and  derived  from  the 
<*  same  source  ^  and  that  the  plaintiff's  evidence  on  the  trial  would  be 
*'  substantially  the  same  in  each  That,  as  he  was  informed  and  believed, 
*'  the  tenants  all  claimed  tide  from  the  same  source  ;  and  that  the  same 
'*  evidence  would  be  adduced  by  all  the  tenants,  on  the  trial,  varying  only,  in 
'*  the  manner  of  conveying  down  the  title  to  them.  That  the  venues  were 
''  all  laid  in  the  'county  of  Otsego  ;  and  the  demises  all  laid  on  the  same 
*'  day.  That  he  vorily  believed  that  a  trial  in  one  would  settle  the4>lain- 
*'  tiff's  rights  in  all  the  other  causes.'' 

The  motion  was  founded  on  the  authority  o(  Jackson  vs,  Scfiauber,  (4 
Cowen^s  Rep,  78  ;)  and, 

/.  O.  Morse,  and  D.  Cady,  contra,  agreed  that  within  the  case  cited, 
one  of  these  causes  should  determine  the  whole ;  and  the  only  question  whf, 
whether  the  court  would  designate  the  cause  to  be  tried  ;  or  the  attorney 
for  the  plaintiff  should  elect  on  noticing  for  trial. 

Seelye  insisted  that  the  court  should  name  the  cause  in  the  rule. 

tktdy  aaid,  this  would  be  unsafe  ;  for  the  defendant  might  die  before  the 
notice  of  trial  served  ;  and  the  cause  thus  be  abated.  The  Court  made 
the  following  Rule. 

*^That  nil  the  causes  abide  the  event  and  final  determination  of  the  one 
*'  which  the  plaintiff  may  elect  to  notice  for  trial  ;  and  that  whatever 
^'judgment  may  finally  be  rendered  in  the  cause  thus  noticed  for  trial, 
*'  shall  be  entered  io  all  the  other  causes ;  and  the  party  prevailing  shall  be 
^  at  liberty  to  make  up  and  file  records  theceiu  accordingly." 
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ru1e,(j;)  and  leave  tbe  same  at  one  of  the  judge^ss  chambers,  when  the 
proceedings  are  in  the  King^i»  Bench,  or  with  the  prothonotaiy  when,  in 
the  Common  Pleas,  (where  it  will  also  receive  the  signature  of  the  at- 
torney of  the  lessor  of  the  plaintifl^)  together  with  a  plea  of  the 
general  issue.  Common  bail  is  then  enlered  *for  the  tenant,  [  *238  ] 
if  the  proceedings  are  by  bill,  or  the  usual  appearance,  if  by 
original ;  and  the  suit  proceeds  in  his  name,  instead  of  that  of  the  cas- 
ual ejector,  (y) 

When  the  landlord  and  tenant  appear  jointly,  or  the  landlord  appears 
alone,  the  same  forms  are  observed,  mutatis  mutandUj  togetlior  with  the 
addition  of  counsel^s  signature  to  a  motion  (which  is  a  motion  of  course, 
and  must  be  annexed  to  the  consent  rule)  to  adtiiit  the  landlord  and  ten- 
ant, or  landlord  only,  to  defend :  accompanied  also,  when  the  landlord 
appears  alone,  with  an  affidavit  of  the  tenant^s  refusal  to  s^pear.(2r)[I] 

When  the  party  who  wishes  to  be  made  defendant'is  not  the  tenant, 
or  actual  landlord,  but  hat  some  interest  lo^^tutotn,  the  Court  must  be  mov- 
ed, on  an  affidavit  of  the  facts,  to  permit  him  to  defend  with  or  without 
the  tenant,  as  the  case  may  require.  [2] 

I  (x)  Appendix,  No.  24.  (z>  Hobson,  d  Biglandy  t.  DobsonJ[B$ttk 

(y)  2  Sen.  Pnus.  192.  179.    2  Sell.  PiM.  102.— Appendui,  No.  29. 


[l]^In  Ejectment  the  landlord  may  move  to  defend  at  the  term  when 
the  declaration  is  returnable  ;  he  need  not  ^ait  till  a  default  is  entered 
against  him ;  if  the  defendant  eicpressly  refuse  to  appear,  it  is  enough. 
Jaekson  ex  dem.  Rugbee  Sf  Al,  vs.  Stiles,  6  Cowen's  Rep.  5b9. 

The  affidavit  onVbich  to  move  that  (he.landlord  defend  in  Ejectment, 
should  shew  the  relation  of  landlord  and  tenant.  That  the  tenant  claims  no 
interest  except  as  tenant  to  the  landlord,  is  not  sufficient.  Jackson  ex  dem> 
BriMckerkoffvB,  Stiles,  6  Cowen*s  fifep.  694. 

[2]  On  motion  to  be  received  to  defend  as  landlord  in  Ejectment ;  it  is 
competent  for  tbe  plaintiff  to  show  that  theMandlord  had,  aAer  the  lease, 
conveyed  away  all  bis  interest  in  the  premises  in  question.  Jackson  ex 
dem.  HowJand  vs.  Stilesy  5  Cowen*s  Rep.  447. 

iL  leased  a  lot  of  land  to  B.,  and  the  lease  contained  a  power  of  re-entry 
for  non-payment  of  the  rent,  &c.  B.  leased  the  same  premises  to  C  by 
parol.  A.  brought  an  action  of  Ejectment  for  the  recovery  of  tbe  premises, 
nnder  the  S3d  section  of  the  act,  {Sees.  11.  c.  36.)  for  non-payment  of 
the  rent,  &c.  and  a  judgment  by  default  was  entered  on  the  27th  of  5ep- 
temher,  1811,  against  tbe  casual  ejector,  and  final  judgment  entered  on 
the  23d  of  Decmber^  1811,  and  a  writ  of  possession  thereon  executed  be« 
fore  January  term,  1812.  B,  was  not  informed  of  the  proceedings  in  the 
Ejectment  suit,  until  the  27th  o£  May,  1812,  and  in  August  following  ap- 
pealed to  set  aside  tbe  default  and  subsequent  proceedings,  and  to  be  let 
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If  the  tenant  refuse  to  appear^  the  landlord  cannot  appear  in  his  name^ 
nor  appoint  an  attorney  to  do  »o  for.  him,  and  an  irregular  appearance 
of  this  sort  vriU  be  ordered  to  be  withdrawn.(a) 

When  it  happens  that  the  ler^sor  of  the  plaintiflf  claims  lands  in  the 
possetsrion  of  different  persons,  and  one  of  the  tenants  would  be  a 
material  witness  for  the  others,  such  tenant  should  suffer  judgment  to  go 
by  default,  as  to  the  part  in  his  possession ;  because,  if  he  appear,  and 

be  made  a  defendant,  he  becomes  a  party  to  the  suit,  and 
I  *289  ]  conse^^quently  cannot  be  a  witness  therein ;  and  it  seems,  that 

if  he  appear  and  plead,  the  Court  will  not  afterwards  strike  out 
his  name  upon  motion.(b)[l] 

When  the  landlord  is  admitted  to  defend  without  the  tenant,  judg- 
ment must  be  signed  against  the  casual  ejector,  according  to  the  con- 
ditions  of  the  consent  rule.  The  reason  for  this  practice  is,  to  enable 
the  claimant  to  obtain  possession  of  the  premises,  in  case  the  verdict  be 
in  his  favour;  because,  as  the  landlord  is  not  in  possession,  no  writ  of 
possession  could  issue  upon  a  judgment  against  him 

The  motion  to  admit  the  landlord  to  be  defendant,  instead  of  the  ten-  > 
ant,  ought  regularly  to  be  made  before  judgment  is  signed  against  the 
casual  ejector,  by  the  opposite  party  ;[2]  and  if  it  be  delayed  until  after 

<a)  Roe,  d.  Cook,  t.  Doe,  Bam.  89. 178.  (6)  B.  N.  P.  98. 


in  to  defend  as  l-dodlord  ;  and  k  appearing  that  B.  had  been  discharged  un- 
der the  insolvent  act,  in  Septemberj  1811  ;  it  was  Held,  that  be  had  no 
farther  right  as  Landlord,  to  come  in  and  defend  ;  and  that,  though  he  had, 
afterwards,  on  the  27th  of  May,  1812,  purchased  the  premises  at  sheriff  ^s 
sale  under  an  execution  on  a  judgment  against  him,  he  will  not  in  the  new 
character  of  purchaser,  be  let  in.  so  long  af)er  a  regular  execution  of  the 
jodgment  in  Ejectment.  Jackson  ex  dem,  Vanderwerker  vs.  Stiles,  lu 
Johns.  Rep.  67. 

[1]  Defendants  in  Ejectment  after  they  have  taken  a  joint  defence,  are 
not  permitted  at  the  trial  to  sever  their  defence.  Carrol  8f  Al.  vs.  Naf' 
woodi  1  Harr.  ^  Johns,  Rep  182. 

After  several  persons,  who  have  been  jointly  tried  in  Ejectment,  have 
entered  into  the  common  rule  and  pleaded  jointly,  tbey  cannot  avail  them- 
selves of  the  circomstance  of  their  tenants  in  severah?  of  distinct  parceb 
of  land.     Abney  ^  Al  vp.  Bamet,  1  Marsh.  Rep.  {Ky.)  107. 

[2]  After  a  jadgntent  by  default  against  the  casual  ejector,  the  landlord 
may  be  let  in  to  appear  and  defend.  Jackson  ex  dem,  Caniine  vs.  Stiles, 
4  Johns.  Sep  493. 

Where,  in  Ejectment,  a  person  obtains  a  rale  to  defend  as  landlord,  the 
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that  time,  the  Court  will  grant  the  motion  or  not,  at  their  di8cretkin.(c) 
Thus,  where  a  judgment  against  the  casual  ejector  was  signed,  and  a  writ 
of  possession  executed  thereon,  and  it  appeared,  upon  motion,  that  the 
landlord's  delay  in  his  application  atose  from  the  tenant's  negligence,  in 
not  giving  him  due  notice  of  the  service  of  the  declaration,  according 
to  the  provisions  of  the  statute  1 1  Geo.  II.  c.  1 9.  e.  IS.,  the  Court  order- 
ed the  judgment  and  execution  to  be  set  aside,  compelled  the  tenant  to 
pay  all  the  costs,  and  permitted  the  landlord  tp  be  made  defendant  on  the 
usual  terms;  notwithstanding  it  was  strongly  argued  by  the 
opposite  *party,  that  the  judgment  was  perfectly  regular,  and  [  *240  ] 
that  the  tenant's  negligence  was  entirely  a  matter  bet  ween  him 
'  and  his  landlord,  for  which  the  statute  had  given  the  landlord  ample  com- 
pensation, (d)  But  in  a  recent  case,  the  Court  of  Common  Pleas,  after 
a  recovery  in  an  undefended  ejectment,  without  collusion,  and  after  the 
lessor  of  the  plaintiff  had  contracted  for  the  sale  of  part  of  the  premises, 
and  let  the  purchaser  into  possession,  refused  to  set  aside  the  judgment, 
and  writ  of  possession  upon  an  application  of  this  nature,  and  assign- 
ed as  their  reason,  that  the  concealment  of  the  delivery  of  the  declaration 
was  a  matter  between  the  tenant  and  his  landlord,  with  which  the  plain- 
tiff's lessor  had  no  concern.  ,e)  And,  in  another  case,  where  the  land- 
lord applied  to  be  made  defendant,  after  judgment  had  been  signed,  but 
before  execution,  and  the  claimant  offered  to  waive  his  judgment,  if 
the  landlord,  who  resided  in  Jamaica,  would  give  security  for  the  costs, 
to  which  offer  the  landlord's  counsel  would  not  accede,  the  Court  re- 
fused the  application,  and  permitted  the  plaintiff's  lessor  to  take  out  ex- 
ecution. (/) 

The  appearance  should,  in  all  cases,  be  entered  of  the  term  mention- 
ed in  the  notice,  unless  it  be  a  country  cause,  and  the  notice  be  to  8^- 
pear  in  a  non-ismable  term,  and  then  the  appearance  must  be  of  the  next 
i$9uabl€  term ;  and  where  the  notice  was  to  appear  in  Hilary  term,  and 
the  tenant  entered  an  appearance  in  Michaelmas  term,  and  did  nothing 

(<)  iloMt  T.  PotMT,  Stno  976.  (<)  C9oodfttf«  t.  iladMte»  4  Ttant  ASM. 

(li)  Z>M»d.7VoiigAtofiT.  /lM,Burr.  1996.  (/)  Roe,d.Ifyde,r.I)o$^Bnu.l» 

plaintiff  nevertheless  may  sign  judgment  against  the  casual  ejector,  but 
may  not  take  out  execution  without  further  order  :  Held^  that  after  ver- 
dict and  judgment  against  the  landlord,  execution  may  be  issued  against 
him  without  any  further  order  of  the  court.  Doe  ex  dem.  Lucy  vs.  Bennett 
4  Bamew.  ^  Cress,  Rep.  897. 
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farther,  and  the  plaintiff's  lessor,  finding  no  appearance  of  Hilary  term, 
signed  judgment  against  the  casual  ejector,  the  Court  held  the 

[  ^241  ]  judgment  regular,  but  ^afterwards  set  it  aside  upon  payment 
of  costs,  to  try  the  merits,  (g) 

The  party,  intending  to  defend  the  action,  having  appeared  according 
to  the  forms  above  mentioned,  the  lessor's  duty  in  consequence  thereof, 
roust  be  our  next  consideration. 

When  the  time  for  appearance  has  expired,  the  lessor's  attorney  must 
search  at  the  proper  offices  for  the  agreement  before  mentioned  on  the 
part  of  the  defendant,  to  enter  into  the  consent  rule ;  and,  having  sign- 
ed his  name  on  it,  above  that  of  the  defendant's  attorney,  and  also  (when 
the  proceedings  are  in  the  King's  Bench)  obtained  the  signature  of  the 
judge,  at  whose  chambers  the  agreement  was  left,  he  must  take  it  to  the 
clerk  of  the  rules,  or  secondary,  who  will  file  it,  and  draw  up  the  con- 
sent rule  thereupon  :(^)  which  consent  rule  is,  in  truth,  a  copy  of  the 
agreement,  prefixing  only  the  date  of  drawing  it  up,  omitting  the  premi- 
ses in  the  margin,  and  adding  ^^  by  the  Court,"  instead  of  the  attor- 
nies'  names,  at  the  end. 

The  plea  of  the  general  issue,  we  have  before  observed,  is  generally 
left  by  the  defendant  with  the  agreement  for  the  consent  rule ;  and  when 
this  is  the  case,  as  soon  as  the  consent  rule  is  drawn  out,  the  issue  is  at 
once  made  up,  with  a  copy  of  the  rule  annexed,  and  delivered  to  the  de- 
fendant's attorney,  with  notice  of  trial  as  in  other  actions. 
[  *34S  ]  *But  if  the  plea  be  not  left  with  the  consent  rule,(t)  the  plaintiff 
must  give  a  rule  to  plead,  and  then  judgment  may  be  entered 
for  want  of  a  plea,[l]  as  in  other  actions  without  a  special  motion  in 
court  for  the  purpose.(  j) 

({:)  Mat<m^d.Kmdall,y,Bodg9<m,  Bun.  attoney, looking  upon  tiiispleaas  null  ud 

250,  Toid,  signed  jadgment  against  Uie  casual  cjec- 

(A)  Appendix,  No.  25.  tor;  the  jodgment  was  set  aside,  with  costs, 

(O  Where  the  plea  was  entiUed  withtiie  as  irreguhur,  for  tiie  plea  was  properiy  entitled. 

trae  name  of  the  cause,  but,  by  mistake  in  and  not  a  nullity.    OoodHtU  t*  BadtiUi,  Bam. 

the  body  of  the  plea,  the  name  of  the  lessor  191. 

was  inserted  as  the  person  compkining,  in-  ( j)  Reg.  HU.  1619,  and  Tria.  18  Car.  11.  B. 

stead  of  that  of  the  plaintiff,  and  the  lessor's  R. 


!1]  After  cDteriDg  into  the  conseat  rale  in  Ejectment,  the  plaiotiffmust, 
ore  he  can  eater  a  default,  serve  a  new  or  altered  declaratioD.  Jackson 
ex  dem.  Wood  if  Al  vs.  Wood^AL  6  Cowtnh  Rep,  686. 
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Of  the  Plea,  and  Issue.[2] 


The  tenant  roust  plead  at  the  time  he  signs  the  consent  rule.  Jackton 
ex  dem.  Van  Alen  vs.  Viaschtr^  2  Johns.  Cas,  106.  Same  Case,  Coleman' 9. 
Cas.  115. 

The  signing  the  consent  rule,  delivering  a  nevr  declaration,  putting  in 
common  bail,  and  filing  a  plea,  are  all  simultaneous  acts.  Jackson  ex  detn. 
^uackenboss  vs.  Woodward^  2  Jolins,  Cas,  1 10.  Same  Case,  Coleman's 
Cas.  120. 

Where  the  defendant's  attorney  filed  a  consent  rule  without  npleOj  and 
after  having  agreed  to  exchange  consent  rules  with  the  plaintiff's  attor- 
ney at  home,  neglected,  when  called  upon  to  plead  without  a  rule  for  that 
purpose,  and  the  plaintiff's  attorney  took  judgment  for  default  of  a  plea 
against  the  casual  ejector  :  Held^  the  judgment  was  regular.  Den  ex  dem^ 
Bray  *  Al.  vs.  Fen,  3  Halsted's  Rep.  303. 

[2]  The  •*  Revised  Statutes,^'  Part  3,  Chap.  b.  Tit.  1.  {Vol  2,  pp,  3o5, 
306,)  contain  the  following  sections  : 

"  §  17.  A  defendant  in  Ejectment,  may,  at  any  time  before  pleading,  ap- 
ply to  the  court,  or  to  any  judge  thereof  in  vacation,  to  compel  the  attor- 
ney for  th9  plaintiff  to  produce  to  such  court  or  officer,  his  authority  for 
commencing  the  action  in  the  name  of  any  plaintiff  therein. 

'*  §  18.  Such  application  shall  bo  accompanied  by  an  affidavit  of  the  de- 
fendant, that  he  has  not  been  served  with  proof  in  any  way,  of  the  authori- 
ty of  the  attorney  to  use  the  names  of  the  plaintiffs  stated  in  the  declaration. 

"  §  19.  Upon  such  application,  the  court  or  officer  shall  grant  an  order 
requiring  the  production  of  such  authority,  and  shall  stay  all  proceedings 
in  the  action,  until  the  same  be  produced. 

**  ^  20.  Any  written  request  of  such  plaintiff  or  his  agent,  to  commence 
such  action,  or  any  written  recognition  of  the  authority  of  the  attorney  to 
commence  the  same,  duly  proved  by  the  affidavit  of  such  attorney  or  oth- 
er competent  witness,  shall  be  sufficient  presumptive  evidence  of  such  au* 
thority. 

^'  ^  21.  If  it  shall  appear,  that  previous  to  such  application  by  any  de- 
fendant, he  was  served  with  a  copy  of  the  affidavit  of  the  plaintiff's  attor- 
ney, showing  his  authority  to  bring  such  action,  such  application  shall  be 
dismissed,  and  such  defendant  shall  be  liable  for  the  costs  of  resisting  such 
application  ;  the  payment  of  which  may  be  compelled  by  attachment  as  in 
other  cases,  which  may  be  issued  upon  proof  of  disobedience  to  the  order 
of  the  court  or  officer  directing  the  payment  of  such  costs. 

*'  %  22.  The  defendant  may  demur  to  the  declaration  as  in  personal  ac* 
tions  ;  or  he  shall  plead  the  general  issue  only,  which  shall  be  that  the  de« 
fendant  is  not  guilty  of  unlawfully  withholding  the  premises  claimed  by 
the  plaintiff,  as  alleged  in  the  declaration  ;  and  the  filing  and  service  of  such 
ploa  or  demurrer,  shall  be  deemed  an  appearance  in  the  cause.  And  u|»oq 
such  plea,  the  defendant  may  give  the  same  matter  in  evidence,  and  the 
same  proceedings  shall  be  had,  as  upon  the  plea  of  not  guilty  in  the  pre« 
sent  action  of  Ejectment,  except  as  herein  otherwise  provided. 

••  §  23.  Upon  such  plea,  the  defendant  may  give  in  evidence  any  matter 
which  if  pleaded  in  the  present  writ  of  right  or  actipn  of  dower,  would  bv 
the  action  of  the  plaintiff." 

36 
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The  general  issue  in  this  action  is,  not  grnUy  ;{k)  and  it  seldom  hap* 
pens^  by  reason  of  the  consent  rule,  that  tlie  defendant  can  plead  any 
other  plea.  It  is  not,  indeed,  easy  to  imagine  a  case  in  which  any  other 
plea  in  bar  can  be  necessary ;  for  as  the  claimant  must,  in  the  first 
instance,  prove  his  right  to  the  possession,  whatever  operates  as  a  bar 
to  that  right,  as  a  fine  with  non-cIaim,[S]  the  statute  of  limitations,  a 
descent  cast,  &c.  must  cause  him  to  fail  in  proving  his  possessory  tide, 
and  consequently  entitle  the  defendant  to  a  verdict  upon  the  general  is- 
sue.({)[4]  As,  however,  the  consent  rule  was  introduced  for 
[  *243  ]  the  purposes  of  ^Justice,  the  courts  would  undoubtedly  per- 
mit the  defendant  to  plead  specially,  if  the  particular  circum- 
stances of  the  case  should  require  it.(m) 

r  (i)  Appendix,  No.  90.  ple»;*'  but  as  tUi  pltt  »  quite  inapplieable 

(0  Ia  the  time  of  liOrd  CoAe,  (P^yloc'f  to  the  modem  aiet  of  the  eetioo,  the  Court, 

CMOt  a  Co.  77.,)  en  aeeord  with  MtieieetioB  it  it  cooeeiTed  wonid  not  it  thii  time  ellow  n 

wm  held  to  he  n  good  plea  in  ^etment,  '*  he-  defendant  to  plead  it 

caote  an  ejeetaent  it  an  notion  of  tretpaat  in  (m)  PhiHp$  t.  Bury^  Carth.  ISO. 
hf  Bntnre»  and  in  treapasi  aeeord  it  a  good 


« [3]  A  defencbut  in  Ejectment  will  oot  be  allowed  to  coDfine  his  defence 
to  that  part  of  the  premises  of  which  the  plaintiff  can  prove  htm  to  be  in 
possestioD.     Carter  vs.  Branchy  1  Hayto,  Rep,  135. 

The  defendant  in  Ejectment  cannot  avail  himself  of  his  possession  ante- 
rior to  the  date  of  the  plaintiff's  patent.  Chiles  vs.  Chalk,  4  Bibb^t  Rep. 
554. 

A  fine  was  levied  by  A,  in  Hilary  term,  1821.  ^.  and  B,  claimed  to 
be  heir  at  law  of  C.  There  being  several  actions  depending  (o  try  whether 
it.  or  B.  was  heir  at  law,  it  was  agreed  that  the  rent  should  be  paid  into  a 
banker's  to  abide  the  event  of  one  of  those  causes.  The  cause  was  de- 
cided in  favour  of  ii.  in  1823,  and  the  rent  paid  into  the  banker's  was  then 
paid  over  to  him.  It  included  half  a  year's  rent  due  from  the  tenant  on 
the  25th  o(  March,  1821 :  Held,  in  an  Ejectment  brought  subseqaently  on 
the  demise  of  B.,  in  which  he  succeeded  in  showing  that  he  was  heir  at 
law  of  C,  that  A,  had  no  seisin  in  Hilary  term,  1821,  when  the  fine  was 
levied,  and  consequently  that  the  fine  did  not  operate  as  a  bar  to  the  Eject- 
ment Doe  ex  dem,  lAdghird  vs.  Latoson  ^  AL,  8  Bameio.  9f  Crest.  Rep, 
606. 

[4]  A  judgment  in  Ejectment  by  default,  has  the  same  effect  osa  judg- 
m^wtopon  a  verdict.     Bradford  v&  Bradford^  5  Connect  Rep.  127. 

lodgment  for  a  defendant  in  a  writ  of  forcible  entry,  &c.  is  no  bar  to  the 
plaintiff's  proceeding  by  Ejectment  to  recover  possession  of  the  same 
land.    MatloXf  ^c.  vs.  Helm,  5  Litt  Rep.  185. 

An  Ejectment  in  the  name  of  lessee,  is  no  bar  to  another  in  a  different 
name*    Bdntaj  fyc,  vs.  C/ay,  5  LitU  Rep.  129. 
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A  plea  to  the  jurisdiclion  may  be  pleaded  in  ejectment  by  permission 
of  the  Court,  but  not  otherwise.  This  permission  is  necessary,  because 
a  plea  to  the  jurisdiction  is  a  plea  in  abatement,  and  must,  therefore,  be 
pleaded  within  the  four  first  days  of  the  term  next  ensuing  that  of  which 
the  declaration  is  entitled,  at  which  time  the  casual  ejector,  and  not  the 
tenant,  is  defendant  To  obtain  leave  to  plead  such  plea,  the  Coort 
must  be  moved  upon  affidavit  before  the  expiration  of  the  four  first  days 
of  the  term,  the  plea  itself  being  first  filed ;  and  the  motion  should  be 
for  a  rule  to  show  cause  why  the  defendant  should  not  be  permitted  to 
plead  the  facts  stated  in  the  affidavit,  and  why  the  plea  then  filed  to  that 
effect  should  not  be  allowed.  The  latter  part  of  the  rule,  and  the  filing 
of  the  plea,  are  necessary  parts  of  the  application;  because  the  four 
days  would^  in  aD  probability,  expire  before  cause  could  be  shown  and 
the  plea  pleaded,  unless  such  plea  were  pleaded  de  bene  esse  in  the  first 
instance,  (n) 

Such,  at  least,  has  been  the  mode  of  proceeding  in  the  only  two  re- 
ported cases  upon  the  subject,  which  can  be  cited  as  authorities.  But 
a  practical  difficulty  occurs,  for  which  these  cases  seem  not  to  provide. 
At  the  time  when  the  application  for  leave  to  plead  to  the  jurisdiction  is 
made,  the  tenant  has  not  appeared,  and  the  proceedings  are  against  the 
casual  ejector.  By  whom  then  should  the  plea  be  pleaded, 
and  how  is  the  tenant  to  appear  ?  The  most  simple  ^'method  [  ^244  } 
of  avoiding  these  difficulties  is  for  the  tenant,  in  the  first  in- 
stance, to  file  the  plea  in  his  own  name,  and  then  move  for  a  rule  to  show 
cause  ^^  why  he  should  not  be  forthwith  admitted  defendant  upon  tlie 
usual  terms,  except  as  far  as  relates  to  pleading  the  general  issuer  and 
why  he  should  not  be  permitted  to  plead  the  facts  stated  in  the  affidavit^ 
upon  which  he  moves,  in  lieu  thereof,  and  why  the  plea  ab^ady  filed  by 
him  to  that  effect  should  not  be  allowed." 

Ancient  demesne  is  a  good  plea  in  ejectment  ;(o)  but  it  is  a  plea  mucli 
discouraged,  and  the  person  pleading  it  must  carefiiUy  obsenre  every 
form  which  the  Court  deems  necessary.  As  it  is  a  plea  in  abatement^ 
application  for  leave  to  plead  it  must,  as  has  abeady  been  staled,  ba 
made  within  the  four  first  days  of  term ;  and  the  application  must 
be  accompanied  by  an  affidavit,  that  the  lands  are  holden  of  a  manor 

(n)  intftomt,  d.  JohnMu,  r.  Kten,  W.  <o)  Appendix,  No.  81  >  Sar ; 

BIk.  197.    Dm,  d.  MifrUm,  t.  Roe,  10  EMt» 
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which  id  ancient  demesne,  that  there  is  a  Court  of  ancient  demesne  re 
gularly  holden,  and  that  the  claimant  has  a  freehold  interest ;  and  the 
court  wiU  refuse  the  motion  if  any  of  these  facts  be  omitted  in  the  affi- 
davit(p) 

Ancient  demesne  cannot  of  course  be  pleaded  wliere  (he  ejectment  is 
for  copyhold  lands  ;{q)  but  if  the  affidavit  state  that  the  lands  are  ancient 
demesne,  the  court  will  not  reject  the  plea  upon  a  counter  affidavit  that 
great  part  of  the  lands  are  copyhold,  but  will  leave  the  plaintiff  te  state 
such  matter  in  his  reply,  (r) 

[  *845  ]  When  the  party  appearing  has  entered  into  the  consent  *rule 
and  pleaded,  he  may  move  for  a  rule  to  reply,  before  the  plain- 
tiff's  lessor  has  joined  in  the  consent  rule^  and  the  plaintiff  may  be  non- 
prossed thereby ;  but  -as  the  plaintiff  is  only  a  fictitious  person,  the  de- 
fendant will  not  be  entitled  to  costs.  («)[1] 

The  issue  must  agree  with  the  declaration  against  the  casual  ejector 
in  all  respects,  except  in  the  defendant's  name,  unless  an  order  for  the 
alteration  be  obtained ;  and  if  there  be  a  difference  between  the  issue 
and  the  declaration,  the  Court  on  motion  will  set  it  right  (t)  [2] 

If  the  party  interested  appear  and  plead,  and  after  having  pleaded 

(p)   Doe,  d.  Ruit,  T.  Roe,  Barr.  1<M6.  (r)  Doe,  A-  Morton,  r.  Roe,  I0EAflt,62S. 

Deim,  d.  Wroot,  ▼.  Feim,  ST.  K.  474.  (t)  Ooodright,  d.  Ward,  ▼.  BadHae,  W. 

(9)  BriiUt  T.  Dade,  Salk.  186.    8.  C.  Ld.  BIk.  768. 

Rayrn.  48.  (0  ^<»«  ^'  Bradford,  Ld.  Rayin.  1411. 


[1]  This  court  will  not  make  a  rule  on  the  lessor  of  the  plaintiff  to  pay 
costs  oi\,  a  judgment  of  nonpros  against  him,  for  refusing  to  join  in  the  con- 
sent  role.     Anonymous^  3  HeUsted's  Rep,  268. 

[2]  Under  the  acts  of  21st  March,  1806,  and  13tb  Aprff,  1807,  [5m. 
Laws,  476.]  a  formal  joinder  of  issue  in  Ejectment  is  not  necessary.  Im- 
mediately on  the  plea  of  not  guilty  being  put  in  issue  is  considered  as  joio- 
ed.     Gallagher  vs.  MNutt^  3  8erg,  Sf  R  Rep.  409. 

In  Ejectment  the  demise  was  laid  to  be  by  the  mayor,  burgesses,  d&c. 
of  the  borough  town  of  JIf.,  and  on  the  trial,  it  turned  out  from  the  charter 
that  the  name  of  the  corporation  was,  '*  the  mayor,  &c.  of  M. ;"  Held, 
that  this  was  no  variance,  it  appearing  from  the  charter  which  was  in  evi- 
dence, that  M.  was  a  borough  town.  Doe  detiL  Mayor,  Aldermen,  Ca/n- 
tal  Burgesses,  and  Commonalty  of  Maiden  vs.  Miller,  1  Bamew  Sf  AMl 
Rep.  699. 
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vpithdraw  his  plea,  the  judgment  must  be  entered  against  the  party  so  ap- 
pearing. [3] 

The  record  and  issue  are  made  up  with  memorandums,  if  the  pro- 
ceedings are  by  bill ;  and  without  any  memoranduni,  if  by  original,  as 
in  other  actions  :  the  time  allowed  for  notice  of  trial  is  also  the  same. 

A  plea  puis  darrien  continuance  it  seems  may  be  pleaded  to  (his 
action  :[4]  but  where  the  plea  was,  that  after  issue  joined,  one 
of  the  lessors  of  the  plaintiffhad  released  to  the  de-'*^fendant,[l]  [  ^46  ] 
the  Court  held  the  plea  insufficient,  and  said  the  release  ought 
to  have  been  by  the  nominal  plaintiff;  because,  ahhough  in  every  other 
respect  the  Court  would  look  upon  the  lessor  as  the  interested  person, 
as  far  as  the  record  was  concerned  they  must  consider  the  nominal 
plaintiff  as  the  real  party.(ti)  A  release  by  the  nominal  plaintiff  so  plea* 
ded,  would  certainly,  when  the  old  practice  prevailed,  have  been  a  good 
defence  to  the  action ;  but  even  then  the  Courts  held  such  a  release  to 
be  a  contempt,(»)  and  it  is  very  doubtful  whether  a  judge  would  receive 
the  plea  at  the  present  day. 

IVhen  the  ancient  practice  prevailed,  if  the  plaintiff  in  ejectment  after 

(tt)  Doe,d.  Byne,  r.  Brewer,  4  M.  &  S.  (v)  JnU,  ISl. 

800. 


[3]  Where  the  lessor  of  the  plaintiff  in  Ejectment  entered  on  the  pre- 
mises and  possessed  himself  thereof,  pending  the  suit,  be  was  held  liable  to 
pay  the  costs  of  the  suit.     Gubbs  vs.  Ellis,  2  Nor,  Car,  Law.  Repos^  612. 

[4]  Matter  of  defence  arising  after  issue  joined,  must  be  pleaded  puis 
darrein  continuance.  Jackson  ex  dem.  De  Forrest  4*  M'Michael  vs.  Ram' 
sey,  3  Cowen*s  Rep,  75. 

This  rule  applies  as  well  to  Ejectment  as  to  other  actions  ;  as  where 
the  defendant  acquires  title  by  deed  after  issue.     Ibid. 

But  where  R,  purchased  the  premises  at  sheriff's  sale,  on  a  judgment 
and  execution  against  M.  and  took  no  deed ;  and  then  M.'s  devisee 
brought  Ejectment,  after  issue  joined,  in  which  R.  obtained  a  sheriff's 
deed :  Held,  that  this  need  not  be  pleaded ;  but  might  be  given  in  evi- 
dence upon  the  general  issue.     Ibid. 

[1]  The  plaintiff  in  Ejectment  cannot  recover  under  a  demise  from  a 
lessor,  who  has  released  his  interest  to  the  defendant,  be  being  estopped 
by  such  release  from  claiming  any  title.  Jackson  ex  dem.  Bonnell^  Ah 
vs.  Foster^  12  Johns.  Rep.  488. 

It  seems,  that  the  defendant  cannot  plead  a  release  from  the  lessor  of  the 
plaintiff,  to  defeat  the  action ;  James  Jackson  being  the  real  plaintiff  on  re- 
cord.    Jackson  ex  dem.  Allen  vs.  Bellf  19  Johns.  Hep.  168. 
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issue  joined,  and  before  the  trial,  entered  into  any  part  of  the  prenuae^ 
the  defendant  at  the  assizes  might  plead  such  entry  as  a  plea  puis  iar^ 
rim  cottftfitiance.[2]  But  this  plea  cannot  now  be  ever  necessary;  for 
theplainti£^  being  a  fictitious  person,  cannot  enter  upon  the  land;  and 
if  the  lessor  of  the  plaintiff  should  enter,  he  would  be  unable  at  the 
trial  to  prove  the  possession  of  the  defendant,  and  mtist  c<msequently 
fail  in  his  ejectment. (i0)[3] 

(to)  3ioore  r.  Hmokiiu,  Yelr.  ISO. 


[2]  Alienage  may  be  given  io  evidence  under  the  general  issue.  Joel" 
90n  9x  dim.  Johnston  4*  Al.  vs.  Decker^  1 1  Johns.  Rep  4 1 8. 

But  where  issue  has  been  joined  on  the  demise  of  an  alien  residii^  in 
England,  claiming  to  hold  land  under  the  act  of  2d  of  AprU,  1798,  {Stss. 
2t.  Chap,  72.)  before  the  declaration  of  irar,  his  alienage  must  be  plead« 
ed  puis  darrein  continuance.  Jackson  ex  dem.  Smith  ^  Al  vs.  M!ConnM^ 
11  Johns.  Bep.  424. 

[3]  It  is  not  cause  of  abatement  of  Ejectment  that  the  plaintiff  entered 
into  possession  of  the  premises  pending  the  action.  Vcnner  vs.  CWer- 
Tifoodf  I  Roofs  Rep.  73. 
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CHAPTER  X. 


OF  THE  EVIDENCE  IN  THE  ACTION  OF  EJECTMENT. 


The  facts  necessary  to  be  established  by  a  claifliani  in  gectment, 
when  his  tide  to  the  premises  is  controverted,  are  as  follows.  [1]    First, 


[1]  Parol  declarations  are  inadmissible  to  prove  or  disprove  title,  or  a 
disclaimer  of  title  to  lands.  Jackson  ex  dem,  Williams  4*  AL  vs.  MHlerf  6 
Cowsn's  Rep.  761. 

**  Acknovrledgments  of  the  party,  as  to  title  to  real  property,  are  gene- 
'*  rally  a  dangerous  species  of  evidence  ;  and  tboogh  good  to  support  a 
**  tenancy,  or  to  satisfy  doubts  in  cases  of  possession,  they  ought  not  to  be 
''  received  as  evidence  of  title."  Jackson  ex  dem.  Burr  4*  i^/<  vs.  Sherman^ 
6  Johns.  Rep,  21. 

Parel  evidence  of  a  disclaimer  of  title  to  real  property  is  inadmissible. 
Jackson  ex  dem.  Van  Alen  ^  Al  vs.  Vosburgh,  7  Johns.  Rep.  186.  Jack* 
son  ex  dem.  Livingston  vs.  Kisselbrack^  10  Johns,  iiep.  336,  338.  Brandt 
ex  dem.  Cuyler  Sf  AL  vs.  Livermore^  Ibid,  358.  Jackson  ex  dem.  White  vs. 
Cary^  26  Johns.  Rep,  302.  Joekson  ex  dem.  Van  Schaick  8f  Al.  v&  Davis, 
5  Omen's  Rep.  133. 

In  Ejectment  by  a  landlord  against  his  tenant,  the  latter  cannot  show  in 
his  defence,  that  the  landlord  has  acknowledged,  by  parole  that  the  title  is 
in  another.  Jackson  ex  dem.  Van  Schaick  ^  AL  vs.  DaviSf  5  Cowen's 
Rep.  124. 

But  if  the  tenant  have  actually  purchased  of,  or  attorned  to  another,  with 
his  landlord's  consent  or  encouragement,  this  throws  the  burthen  of  prov- 
ing title  upon  the  landlord,  the  same,  as  if  the  action  had  been  against  a 
stranger  holding  adversely,    Ibid. 

In  Ejectment  the  lessor  of  the  plaintiff  shall  not  be  obliged  to  show  his 
title  further  back  than  from  the  person  last  seised,  first  showing  the  estate 
to  be  out  of  the  Commonwealth.  Said  by  M'Kban,  Ch.  J.  to  have  been 
ruled  by  him  at  Lancaster.  8hirders  Lessee  vs.  Nargan,  I  DalL 
Rep.  68. 

*'  A  man  sued  in  Ejectment  may  defend  the  suit,  and  nevertheless  agree 
'^  to  purchase  the  title  of  the  plaintiff,  in  case  the  plaintiff  should  prove 
'*  successful."     Wilcox  vs.  Calloway,  I  Wash.  Rep,  38. 

In  an  action  of  Ejectment,  evidence  cannot  be  introduced  to  prove  that 
a  patent  was  irregularly  obtained.  Wiiherington  vs.  McDonald,  1  Hen. 
4-  Munf.  Rep.  303. 
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he  must  prove  that  he  had  the  legd  estate  in  the  disputed  lands  at  the 


Quere.  Whether  io  such  case,  evidence  is  admissible  that  a  patent  was 
obtained  by  fraud  f     Ibid, 

Where  the  plaintiff  had  read  in  evidence  a  deed  from  one  under  whom 
he  claimed,  reciting  that  possession  ofthe  land  in  dispute  had  been  deliver- 
ed to  Au  according  to  a  contract,  it  was  Held^  that  to  rebut  the  presump- 
tion of  an  outstanding  title  in  A,  he  might  show  that  A.  admitted  he  had 
sold  to  another  who  had  sold  to  the  plaintiff.  Lessee  of  Packer  vs.  Gonsa- 
lu8,  1  Serg.  ^  R  Rep.  526. 

In  Ejectment  the  plaintiff  may  give  in  evidence  that  certain  deeds  ne- 
cessary to  make  out  his  title,  are  in  the  hands  of  and  detained  by  a  third 
person,  under  whom  the  defendant  claims  as  lessee.  Morris*  Lessee  vs. 
Fanderenj  1  DalL  Rep.  65. 

A  decree  ofthe  court  of  a  county,  requiring  a  defendant  residing  within 
its  limits,  to  execute  a  conveyance  for  lands  lying  in  another  county,  can 
be  enforced  upon  the  person  only  of  such  defendant;  and  does  not  of  itselC 
vest  any  legal  title  in  the  complainant.  If  offered  as  evidence  of  such  title 
in  an  action  of  Ejectment,  it  ought  not  to  be  received.  Aldridge  ^  Al,  vs. 
Giles  ^  Al,  3  Hen.  ^  Munf.  Rep.  136. 

Where  the  lessor  of  the  plaintiff  is  a  fictitious  person,  instead  ofthe  les- 
see, evidence  on  the  part  of  the  plaintiff  not  going  to  shew  a  title  in  the 
lessor,  ought  to  be  excluded.     Butts  vs.  Blunts  Al.,  1  Rand.  Rep.  255. 

•    A  lease  for  a  year  to  A.  and  his  wife,  will  support  a  release  to  A.  and  a 
third  person.     Doe  ex  dem.  Saunders  vs.  Cooper^  1  Holfs  Rep.  461. 

A  deed  of  conveyance  under  which  the  lessor  of  the  plaintiff  claims  title 
in  ejectment  is  proved  to  have  been  altered  in  a  material  part  since  the  ex- 
ecution ;  it  seewu  that  the  deed  is  still  admissible  in  evidence.  Doe  ex 
dem.  Beanland  Sf  AL  vs.  JETtr^^  3  8tarkie*sRep,  60. 

In  ejectment  for  lands  sold  by  a  constable  under  the  act  of  30th  Decem- 
ber, 1777,  IPennstflvtinial  for  not  serving  a  tour  of  duty  in  the  militia,  the 
vendee  must  show  the  warrant  of  the  Lieutenant  to  the  constable,  and  all 
the  other  steps  preliminary  to  the  sale,  as  required  by  law.  Goodright 
Lessee^  ^c.  vs.  Probst,  1  Yeatea*  Rep.  300. 

In  ejectment  the  plaintiff  may  give  evidence  to  show  that  he  articled  to 
sell  the  land  to  a  third  person,  and  afterwards  recovered  it  from  him  in 
ejectment  for  the  purpose  of  showing  a  former  possession  in  himself.  Fan^ 
horn  vs.  Frick,  3  Serg  Sc  JR.  Rep,  278. 

A  warrant  was  taken  out  and  paid  for  by  a  father  in  the  name  of  his  sons 
and  on  ejectment  brought,  the  question  being  whether  the  warrant  was  de- 
signed by  the  father  as  an  advancement  to  his  sons,  or  whether  a  trust  re- 
sulted to  him ;  it  was  decided  that  evidence  might  be  given  of  acts  of 
ownership  on  the  land  by  the  father,  and  of  declarations  to  explain  those 
acts,  in  order  to  rebut  the  presumption  th<it  the  land  was  intended  as  an 
advancement.     Sampson  vs.  Sampson,  4  Serg.  Sf  R  Rep.  329. 

A  surveyor's  original  book  of  surveys  and  his  parol  testimony,  admitted 
by  the  general  court,  in  an  action  of  ejectment,  as  competent  evidence  to 
prove  that  a  certificate  of  survey  returned  to  the  land  office  was  forged. 
fioreings*  Lessee  vs.  Singery^  2  Har.  ^  Johns.  Rep.  455. 
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time  of  the  demise  laid  in  the  declaration ;  secondly,  that  such  legal  es- 
tate was  accoiapanied  by  a  right  of  entry  ;[2]  and,  thirdly,  that  the 
defendant,  or  those  claiming  under  him,  were  in  possessioii  of  the 
premises  at  the  time  when  the  declaration  in  ejectment  Was  deliver- 
ed. [3]     When,  indeed,  there  is  a  privity  between  the  parties,  as  if  the 


A  deod  of  bargain  and  pale  by  a  bargainor,  not  having  actual  possession 
of  the  land,  nor  that  statutory  possession,  which  he  might  acquire  as  bar. 
gainee  from  some  other  person  having  actual  possession,  conveys  no  title 
under  which  his  bargainee  can  recover  in  ejectment.  Tabb  vs.  Baird,  3 
CalVs  Rep.  480. 

A  deed  of  bargain  and  sale  and  release  of  land,  from  a  person  not  in  pos- 
session to  another  in  the  same  predicament,  (the  land  being  at  the  time, 
held  by  a  third  person  with  adverse  title,)  passes  nothing;  and,  therefore, 
does  not  divest  the  bargainor  of  his  right  to  recover  in  ejectment.  Hopkins 
Sf  Al  vs.  Ward  4*  A/..  6  Munf.  Rep.  38. 

If  a  person  out  of  possession  of  land  held  adversely,  convey  the  same 
to  another,  the  title  still  continues  in  the  grantor  and  he  may  maintain 
ejectment  Williams  vs.  Jackson  ex  dem.  Tibbita  8c  Al.,  (in  error)  6 
Johns.  Rep.  489.  Jackson  ex  dtm.  Youngs  ^  Al  vs.  Fredenburgk,  I  Johns. 
Rep.  169. 

And  where,  in  an  action  of  ejectment,  several  demises  were  laid,  one 
from  the  grantor,  and  another  from  the  grantee  of  such  a  deed,  it  was 
Held^  that  the  plaintiff  might  recover,  though  he  could  not  on  the  demise 
of  the  grantee  only.  Williams  vs.  Jackson  ex  dem.  Tibbiis,  (in  error)  6 
Johns.  Rep.  489. 

[2]  The  "  Revised  StatuUs'  Part  3,  Chap.  5,  Tit.  1,  §  3,  (FoL  2,  pp, 
303,  304.)  contain, the  following  section : 

'*  §  3.  No  person  can  recover  in  ejectment,  unless  he  has  at  the  time  of 
'<  commencing  the  action,  a  valid  subsisting  interest  in  the  premises  claim<i 
**  ed,  and  a  right  to  recover  the  same,  or  to  recover  the  possession  there- 
^'  of,  or  of  some  share,  interest  or  portion  thereof,  to  be  proved  and  estab^ 
«*  lished  at  the  trial." 

[3]  Fide  ante  Page  234,  tu  [2] 

The  plaintiff  is  entitled  to  recover  in  Ejectment,  although  it  appear  that 
the  defendant,  who  is  in  possession,  is  the  mere  servant  of  another,  by 
whose  permission  he  entered  into  possession.  Doe  dem.  Cuff  vs.  Strad" 
lingy  2  Starkie's  Rep.  187. 

In  an  action  of  Ejectment  to  which  the  general  issue  is  pleaded,  it  must 
appear  that  the  defendant  dispossessed  the  plaintiff,  or  was  in  die  actual 
possession  of  the  land.     Cooper  vs.  Smithy  9  Serg.  ^  R.  Rep.  26. 

The  return  of  the  sheriff  under  the  act  of  assembly  of  April  the  13tb, 
1807,  [Pennsylvania!]  is  only  prima  facie  evidence  of  the  possession  of 
any  defendant,  whether  his  name  be  in  the  writ  of  Ejectment,  or  be  added 
by  the  sheriff ;  and  such  defendant  may  rebut  it  by  showing  that  he  was 
not  in. possession.     Ibid. 

The  return  of  '<  served''  by  the  sheriff  on  a  writ  of  Ejectment,  is  prima 
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relationship  of  landlord  and  tenant  has  subsisted  bettveen  them,  proof 
of  title  will  be  unnecessary  ;[4]  for  a  party  will  not  be  allowed  to 


facit  evidence  of  possession  by  the  defendants,  whether  they  be  crigiDally 
named  in  the  writ  or  added  by  the  sheriff  Dietrick  V9  Mateer^  10  Serg. 
*  JR.  Rep,  151. 

A  plaintiff  in  Ejectment  cannot  succeed,  unless  he  prove  the  defendant 
to  be  in  possession.    Pope  vs.  Pender grast,  1  Marsh.  Rep.  {Ky.)  122. 

Land  not  included  in  the  lines  described  in  the  declaration,  cannot  be 
ecovered  in  Ejectment.      Trozlervs.  Gibson,  1  Hayw,  Rep.  466. 

Merely  moving  bay  scales  on  the  ground  of  another,  and  never  after- 
rwards  interferiog  with  them,  does  not  amount  to  a  possession  in  the  party 
removing,  so  as  to  subject  him  to  an  action  of  Ejectment.  Jackson  ex  dem, 
Garnsey  vs.  Pike,  9  Cowen*s  Rep.  69. 

[4]  When  the  relation  of  landlord  and  tenant  is  once  established,  it  at- 
taches to  all  who  may  succeed  to  the  possession,  through  or  under  the  te- 
nant, immediately  or  remotely.  And  the  succeeding  tenant  is  as  much  af- 
fected by  the  acts  and  acknowledgments  of  his  predecessor,  as  though  they 
were  his  own.  Jackson  ex  dem.  VanSchaickSf  Al.  vs.  Dams^  b  Cowen's 
Rep.  123.  Jackson  ex  dem.  Webber  ^  Al.  vs.  Harsen.  7  Cowen^s  Rep. 
323. 

/        An  acknowle^ment  by  a  person,  under  whom  the  defendant  in  Eject- 
^     ment  claims  to  hold  the  land,  that  he  went  into  possession  under  the  lessors 
^     of  the  plaintiff,  is  conclusive  against  the  defendant,  as  to  the  tenancy. — 
Jackson  ex  dem.  Vandeusen  8f  Al.  vs.  Scissam,  3  Johns.  Rep.  499. 

Though  one  purchase  :.nd  take  of  a  lessee,  and  in  fact  enter  upon  the 
premises  under  an  absolute  conveyance  in  fee,  yet,  in  judgment  of  law,  he 
enters  as  tenant  to  the  lessor.  Jackson  ex  dem.  Van  Schaiek  Sf  Al.  vs.  Da" 
vis,  5  Cowen^s  Rep.  123. 

But  this  rule  means  the  conventional  relation  of  landlord  and  tenanti 
where  some  rent  or  return  is  in  fact  reserved  to  the  former  ;  not  a  relation 
arising  from  mere  operation  of  law  ;  as  where  one  makes  a  grant,  and  by 
the  omission  of  the  technical  word  heirs,  an  estate  for  lifp,  only,  passes. 
In  such  case,  aAer  the  death  of  the  tenant  for  life,  an  adverse  poFsession 
may  commence  running,  in  favour  of  those  who  enter  and  claim  in  fee  un- 
der the  grantee,  which,  afler  twenty-6ve  years,  will  bar  all  claim  of  the 
reversioner  and  his  heirs.  Jackson  ex  dem.  Webber  ^  Al.  vs.  Harsen  Sf 
Al.  7  Cowen*s  Rep.  323. 

If  the  defendant  have  recognised  the  lessor  as  his  landlord,  he  cannot,  af- 
terwards, dispute  his  title.  Jackson  ex  dem.  Low  8f  AL  vs.  Reynolds^  1 
Caines*  Rep.  444.  Jackson  ex  dem.  Bleecker  vs.  Whitford,  2  Caines*  Rep. 
216.     Jackson  ex  dem.  Fan  Alen  8f  Al.  vs.  Fosburgh,  7  Johns.  Rep.  r«6. 

An  agreement,  by  a  person  in  possession  of  land  to  abandon  the  premi« 
ses  at  a  certain  day,  is  not  a  lease,  and  docs  not  estop  him  from  contro- 
verting the  title  of  the  person  with  whom  the  agreement  was  made.  Mil- 
let V8.  M" Brier,  14  8erg.  ^  R.  Rep.  382. 

JR.  C  and  others,  being  tenants  in  common  of  certain  lands,  and  jR.  C. 
having  sold  a  part  thereof  to  E.  W.  and  others,  a  decr<  e  for  partition  ob- 
tained by  the  other  tenants  against  R.  C.  in  a  suit  commenced  subsequentlt/ 
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dispute  the  original  riglit  of  him  by  whom  he  has  been  admitted  into 

to  the  sale,  is  not  evidence  in  their  favour  in  an  action  of  Ejectment  brought 
by  them  against  the  vendees^  who  were  no  parties  to  the  suit  for  partition. 
Carter's  Trustees  vs.  IVashington  ^  AL  2  Hen,  8f  Munf.  Rep.  345. 

Evidence  of  an  agreement  for  a  lease,  between  the  lessor  in  Ejectment 
and  the  tenant,  is  not  sufficient  tu  enable  the  plaintiffto  recover  the  posses- 
sion, when  there  is  no  proof  that  any  lease  was  ever  ejcecuted,  or  rent 
paid,  and  the  tenant  claims  to  hold  adversely.  Jackson  ex  dem.  South- 
Jiampton  ^  Ux,  ^  AL  vs.  Cooley  2  Johns,  Cas.  223. 

He  will  not  be  permitted  to  show,  that  the  land  leased  to  him  is  without 
the  bounds  of  the  lessor's  premises.  Jackson  ex:  dem.  Bleecker  vs.  Whit^ 
finrd,  2  Caines*  Rep,  215.  Same  Point,  Brandt  ex  dem.  Cuyier  vs.  Liver^ 
taorey  10  Johns,  Rep.  358. 

A  tenant  who  had  been  in  possession  under  an  adverse  title,  made  appli-^ 
cation  to  the  lessor  of  the  plaintiff  to  purchase  the  land,  and  requested  to 
be  considered  as  his  tenant :  Heldy  that  although  this  precluded  the  tenant 
from  taking  advantage  of  the  Statute  of  Limitations,  yet  he  might  show 
that  the  application  was  fuunded'in  mistake,  or  that  the  fee  existed  in  him- 
self, or  out  of  the  lessor,  but  he  cannot  sec  up  want  of  notice  to  quit  as  a 
defence.     Jackson  ex  dem.  Vicle  4*  Al.  vs.  Cuerden^  2  Johns.  Cas.  353.    ' 

If  the  defendant,  having  originally  entered  under  a  title  from  A.,  after- 
wards take  a  release  frum  B.,  he  cannot,  in  an  action  of  Rjectment  against 
him  by  a  person  claiming  under  A.,  deny  the  title  of  ^4.,' and  set  up  B.'s  title 
as  an  older  and  better  one.  Jackson  ex  dem.  Bowne  vs.  Hinmany  10  Johns. 
Rep.  292. 

As  between  the  landlord  and  tenant,  the  title  of  the  former  to  the  proper- 
ty leased,  is  not  to  be  called  in  question.  Willhim's  Exors.  vs.  The  May^ 
or,  ^c.  of  Annapolis^  6  Harr,  Sf  Johns.  Rep,  533. 

A  lease,  unfairly  obtained  from  a  party  in  possession  of  the  land,  will  not 
prevent  the  Lessee  from  contesting  the  title  of  the  lessor.  Brown  vs.  Dy- 
singer  ^  Ai,\  Rawle^s  Rep.  408. 

The  defendants  in  ejectment  cannot  give  in  evidence  a  record  of  a  suit 
against  a  third  person,  on  which  the  land  was  sold,  to  one  under  whom  ho 
claims,  unless  some  colour  of  title  be  first  shown  in  the  person  as  whose 
property  the  land  was  sold.  Kennedy  vs.  Bogart  fy  ALyl  Serg.  ^  R,  Rep. 
97. 

Where  a  complainant  derives  title  under  a  deed  conveying  the  whole 
tract  patented,  except  parcels  thereof,  before  conveyed  to  persons  named, 
it  is  incumbent  on  him  where  the  defendant  claims  adverseley  to  the  patent, 
to  show  that  the  land  in  contest  is  not  embraced  in  the  exceptions.  Guth^ 
vie  vs.  Lewis'*  Devisees ^  1  Monroe* s  Rep.  143. 

Otherwise,  where  the  defendant  claims  to  hold  under  the  same  grantor^ 
more  especially  if  he  claims  an  excepted  parcel.     Ibid.    143,  144. 

A  tenaiit  holding  over  after  a  lease  expired,  cannot  controvert  his  land- 
lords title.     Jackson  ex  dem.  Wills  ^  Al.  vs.  Stiles,  I  Cowen^s  Rep.  675. 

Nor  if  he  take  a  lease  from  a  third  person,  on  being  ejected,  -  will  that 
third  person  be  allowed  to  defend  as  landlord.     Ibid. 

The  latter  claiming  under  the  tenant  has  no  greater  right  to  a  defence 
than  the  tenant  would  be  entitled  to.     Ibid. 
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possessiony(a;}[d]  8inK)ugh  he  is  at  liberty  to  ahotv  that  such  right  has 

(X)  Driver  ▼.  Laurence,  W   Bkck.  1250. 


Defendant  enclosed  a  small  piece  of  waste  land  by  the  bide  of  a  poblick 
highway,  and  occupied  it  for  thirty  years  without  Crying  any  rent ;  at  the 
expiration  of  that  tiaie,  the  owner  of  the  adjoining  land  demanded  sixpence 
rent,  which  defendant  paid  on  three  several  occasions.  In  ejectment : 
Held;  ihni  this,  in  the  absence  of  other  evidence,  was  conclusive  to  show 
that  the  occupation  of  defendant  began  by  permission,  and  entitled  the  plain- 
tiff to  a  verdict.  Doe  ex  denu  Jackson  vs.  Wilkinson  3  Barnew.  ^  Cress. 
Rep.  413. 

A  tenant  may  impeach  his  landlord's  title  whenever  he  can  show  that  he 
was  induced  to  take  a  lease  by  misrepresentation  and  fraud.  Miller  vs. 
MBrier,  Serg,  ^  K  Rep.  382. 

A  clear  subsisting  title  oustanding  in  another,  means  such  a  title  as  a 
stranger  could  recover  on  in  ejectment  against  either  of  the  contending  par- 
ties.    HaU  vs.  Gittings  Jr^s  Lessee,  2  Bar,  8f  Johns.  Rep.  122. 

A  plaintiff  in  ejectment  can  never  recover,  unless  he  show  in  himself  a 
right  of  entry ;  therefore  it  is  competent  to  the  defendant  to  show  that 
the  land  is  covered  by  an  older  patent  because  that  disproves  the  plaintiff's 
right  of  entry.     Botts  vs.  Shield's  Heirs,  3  Lift.  Rep.  36. 

Acceptance  of  a  lease  for  a  small  part  of  a  tract  of  land  does  not  estop 
the  defendant  in  ejectment  from  controverting  the  plaintiff^s  title  to  the 
residue  of  the  tract.     Pedrick  vs.  Searle,  5  Serg.  ^  R  Rep.  236. 

[6l  Where  a  person  in  possession  of  land,  enters  into  a  contract  for  the 
purchase  of  it,  such  act  is  a  recognition  of  the  Vendor's  title,  and  pre- 
cludes the  purchaser  from  denying  it ;  and  in  case  of  forfeiture  he  is  a  mere 
tenant  at  will,  and  not  entitled  to  notice  to  quit ;  and  on  failure  to  make  pay- 
ments according  to  the  terms  of  the  contract,  an  action  of  Ejectment  lies 
to  recover  the  possession.  Wkiieside  ^  AL  vs.  Jackson^  I  Wend.  Rep, 
418. 

One  making  a  contract  to  buy  land ;  and  taking  possession  under  if^ 
though  strictly,  the  relation  of  landlord  and  tenant  is  not  thus  created ;  yet 
the  vendee  in  Ejectment,  by  the  vendor,  against  him  is  absolutely  estop- 
ped from  either  shewing  title  in  himself,  or  setting  up  an  outstanding  title 
in  another.  Jackson  exdem.  Livingston  vs.  Walker,  7  Cowen's  Rep,  637.' 
Jackson  ex  dem.  Norris  4*  ^^L  vs.  Smithy  Ibid.  111. 

Unless  the  contract  were  usurious^  then  it  seems,  the  tenant  is  not  estop- 
ped.     Ibid.  717. 

Or,  '^  unless  he  was  in  some  way  (deceived  or  imposed  upon  in  making 
such  agreement."  Jackson  ex  dem.  Brown  ^  Al.  vs.  Ayres,  14  Johns.  Rep. 
224. 

So  of  any  one  coming  in  imder  him,  either  with  his  consent  or  as  an  in- 
truder.    Jackson  ex  dem.  Livingston  vs.  Walker,  7  Cowen's  Rep.  637. 

And  where  a  third  person  G.  brought  Ejectment  against  such  a  vendee, 
who  went  into  another  state,  leaving  his  wife  and  children  in  possession  of 
the  premises;  and  G.  then  persuaded  the  wife  to  surrender  the  possession 
to  him  for  a  compensation,  and*  afterwards  put  a  tenant^f  his  into  posses- 
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expired,  (y)  [6]     In  cases  of  this  nature,  therefore,  it  will  be  sufficient  to 

(y)  England^  d,Sybum,  y.  Slade,  4  T.  R.       682.    Vide  Bakir  y.  Mellith,  10  Yes.  Jan. 

644. 


sioD,it  wsksHeld  on  an  Ejectment  brought  by  the  vendor  against  G.'s  ten- 
ant, that  such  tenant  was  estopped  from  sbefviog  G.'s  title  or  any  title  out- 
standing against  the  lessor.     Ibid, 

A  defendant  in  Ejectment,  claiming  the  land  by  executory  contract  of 
purchase  from  the  plaintiff,  will  uot  be  permitted  to  contest  the  plaintiff's 
title  ;  and  consequently,  will  not  be  permitted  to  give  evidence  of  the  ex- 
istence of  outstanding  elder  grants  covering  the  same  land.  Hamilton  vs. 
Taylor,  Litt  Select  Cas.  444. 

The  acknowledgment  of  the  defendant  that  he  entered  under  such  con- 
tract with  the  plaintiff,  may  be  proved  without  producing  the  contract, 
Ihid, 

A  person  who  has  entered  into  possession  under  another,  and  acknowl- 
edged his  title,  cannot  set  up  an  outstanding  title  in  a  third  person.  Jack^ 
son  ex  dem.  8mitk  ^  Al,  vs.  Strnwurtj  0  Johns.  Rep.  S4.  Same  Point. 
Jackson  ex  dem.  Davie  vs.  De  Walts,  7  Johns.  Rep,  157. 

A  lessor,  whose  property  has  been  assigned  to  a  provisional  assignee  un- 
der the  insolvent  debtor's  act,  cannot  eject  an  occupier  of  lands  which  pass- 
ed under  the  assignment,  although  the  provisional  assignee  has  never  taken 
possession,  nor  any  permanent  assignee  been  appointed,  nor  the  rent  ever 
been  withheld  from  the  lessor.  Best,  C.  J.  dissentiente.  Doe  ex  dem. 
Palmer  vs.  Andrews,  4  Bingh,  Rep.  348. 

[6]  '*  Although  a  tenant  cannot  deny  the  title  of  his  landlord  under  which 
**  he  entered,  it  is  competent  for  him  to  show  that  it  has  terminated  either 
"  by  its  original  limitation,  or  by  conveyance,  or  by  the  judgment  and  ope- 
*'  ration  of  law."  Jackson  ex  dem.  Van  8chaick  ic  Al.  vs.  Davis^  6  Cow- 
en's  Rep.  136.    (^Per  Sutherland,  J.  delivering  the  Opinion  of  the  Court.) 

Though  the  rule  that  a  tenant  is  estopped  to  deny  the  title  of  his  land- 
lord, is  an  universal  one,  not  merely  technical,  but  founded  in  public  con- 
venience and  sound  policy ;  and  though  the  person  once  a  tenant,  wi]l,prt* 
ma  facie,  be  deemed  to  continue  in  that  character,  so  long  as  he  remains  in 
the  occupation  of  the  land  demised  ;  yet  it  is  competent  for  such  person 
to  shew,  that  the  relation  has  been  dissolved  ;  and  this  being  done,  he  will 
be  permitted  to  controvert  the  title  under  which  he  formerly  held.  Camp 
vs.  Camp  ^  Al.  5  Connect.  Rep.  291. 

A  defendant  in  Ejectment  who  has  paid  rent  to  the  lessor  of  the  plaintiff, 
may  show  that  his  landlord,  pending  the  term,  sold  his  interest  in  the  pre- 
mises.    Doe  ex  dem.  Lowden  vs.  Watson,  2  SlarkieU  Rep.  204,  228. 

Where  a  man  claiming  under  an  executory  contract  is  evicted  and  turn- 
ed out  of  possession  by  a  writ  of  habere  facias  possessionem  on  an  adver- 
sary claim,  he  may  purchase  in  such  adversary  claim,  and  assert  it  in  de- 
ience  of  a  suit  brought  by  the  man  from  whom  he  first  purchased.  Chiles 
vs.  Bridges'  Heirs.  Litt.' Select  Cas.  420. 

In  such  case,  the  record  of  the  suit  by  which  he  was  evicted,  and  the 
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prove,  that  the  defendant,  or  those  under  whom  he  claims, 
[  *248  ]  (for  the  rule  extends  to  under-tenants, (z))  were  ad-^'mitted  in- 
to possession  of  the  premises  in  question,  by  the  lessor  of  the 
plaintiff,  and  that  their  right  to  tlie  possession  has  ceased.  [1]  And  up- 
on the  same  principle,  if  the  defendant  has  held  as  tenant  to  some  third 
person  under  whom  the  lessoi  claims,  ahhough  the  derivative  title  of  the 
claimant  from  such  third  person  must  be  proved  in  addition  to  the  evi- 
dence necessary  in  the  last  case,  proof  of  the  title  of  the  third  person 
himself  will  not  be  required.  ^ 

The  identity  of  the  lands,  and  the  possession  of  them  by  the  defendant, 
can  always  be  proved  without  difficulty,  when  a  privity  exists  between 
the  parties,  by  the  fact  of  payment  of  rent,  or  by  the  acknowledgment  of 
the  defendant  that  he  is  tenant,  &c.[2J     When  there  is  no  privity,  the 

(ar)  Barufitk,  d.  Mayor  tf  Richmond  r.  Thon^on,  7  T.  R.  488. 

sheriff 's. retnrn  of  his  dispussessioo,  are  evidences  of  these  facts,  nithoagh 
the  person  from  whom  he  purchased  was  no  party  to  the  suit.     Ibid, 

Nor  will  the  circamstance  of  judgment  having  been  obtained  by  default^ 
prejudice  the  defendnnt,  if  it  shall  appear  that  the  adversary  claimant  had 
the  eldest  patent,  and  that  the  land  m  question  was  mcluded  m  it.     Ibid, 

[1]  A  person  purchasing  land  under  an  execution  is  substituted  in  the 
place  of  the  defendant ;  and  in  Ejectment  by  the  landlord,  cannot  set  up 
a  title  in  a  third  person.  Jackson  ex  dem,  Kleiji  vs.  Graham,  3  Caines' 
Rep.  188. 

Neither  can  the  defendant  set  up  a  title  in  a  third  person,  against  the 
purchaser.     Ibid. 

In  Ejectment  by  a  purchaser  under  a  Ft.  Fa,  against  a  person  in  posses- 
sion under  the  debtor,  without  title  or  collusively.  the  defendant  rannot  set 
up  an  outstanding  title  in  a  third  person.  Jackson  ex  dem^  Masters  vs. 
Bush,  10  Johns.  Rep.  223. 

[2]  Whether  there  be  a  tenancy  or  not,  is  matter  of  fact,  and  the  tenant 
may  produce  parol  evidence  to  disprove  the  existence  of  it.  Jackson  ex 
dem.  Fan  Aien  Sf  At,  vs.  Vosburgh,  7  Johns.  Rep.  186. 

In  an  action  of  Ejectment  the  Court  has  no  power  to  compel  the  defend- 
ant to  consent  to  a  survey  of  the  premises  in  his  possession.  Jackson  ex 
dem.  Van  Rensselaer  Sf  Al.  vs.  Hogaboam.  9  Johns.  Rep.  83. 

Where  the  plaintiff  and  defendant  claim  under  adjoining  patents,  the 
Court  cannot  grant  a  rule  ordering  the  lessors  of  the  plaintiff  to  permit  a 
survey  to  be  taken  of  the  boundary  line  ;  but  if  it  appear  necessary  for  the 
defence  in  the  suit,  that  it  should  be  escertained,  they  will  allow  a  rule  to 
stay  proceedings  till  the  lessors  consent  to  a  survey,  or  the  judge  at  the 
circuit  may  postpone  the  cause  on  the  same  principle.  Jackson  ex  dem. 
Waggoner^  Al  vs.  Murphy,  3  Caines'  Rep.  82. 
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general  mode  of  proof  is  by  reading  the  deeds  or  wills  under  which  the 
lessor  claims,  and  showing  that  the  names  and  abutments  of  lands  in  the 
defendant's  possession,  agree  with  the  premises  described  therein  ;[3] 
or  by  showing  that  the  lands  in  dispute  were  formerly  in  possession  of 
the  ancestors,  &c.  of  the  claimant ;  and  the  declarations  of  deceased 
tenants  may  be  received  in  evidence,  for  the  purpose  of  proving  that  any 
particular  lands  formed  part  of  the  estate  they  occupied. (a)  Cases  in 
which  it  is  extremely  difficult  to  prove  identity  and  possession  will,  in- 
deed, sometimes  occur,  from  the  deficiency  of  the  description  in  the  ti- 
tle deeds,  the  length  of  time  during  which  the  claim  has  lain  dormant, 
or  other  causes  :  but  these  cases  all  depend  upon  their  own  circum- 
stances, and  it  is  impossible  to  give  any  general  directions  concerning 
them« 

The  evidence  necessary  to  establish  the  other  parts  of  *the  [  *249  ] 
lessor's  case  will  of  course  vary  according  to  the  nature  of  his 
claim.  We  shall,  therefore,  firs^t  consider  the  several  proofs  requisite  in 
support  of  each  particular  title,  when  no  privity  exists  between  the  par- 
ties; and,  secondly,  the  proofs  required  when  such  privity  does 
exist. 

*Bcfore,  however,  we  proceed  in  this  inquiry,it  will  be  use-  [  *260  ] 
ful  to  give  a  short  account  of  the  decisions  respecting  the  com- 
petency of  parties,  having  an  interest  in  the  lands,  to  give  testimony 
concerning  them.[l] 

(a)  DaviiM^  T.  Pierce,  2  T.  R.  iSS   Outram       Fm^h  1  Taont.  141. 
T.  Morewood^  5  T.  R.  121.    Et  vide  hat  y. 


The  parol  declarations  of  one  in  possession  of  lands,  as  to  the  nature  and 
extent  of  his  interest,  no  legal  title  being  shown  in  him,  are  admissable 
against  him  as  evidence,  and  against  those  who  claim  under  him,  unless  it 
appear  that  there  is  higher  testimony  as  to  the  matter  sought  to  be  shown 
by  parol.  Jackson  ex  dem,  Swartwout  ^  Ux.  vs.  CoUj  4  Cowen's  Rep. 
687. 

[3]  In  Ejectment  a  witness  may  be  asked  whether  one  was  in  posses- 
sion of  a  tract  of  land,  but  not  whether  in  possession  of  a  particular  part, 
or  of  a  bouse,  unless  locited  in  the  plots  filed  in  the  cause.  Hawkins*  Les- 
see vs.  Middleion  ^  AL  2  Har.  Sf  MHen.  Rep.  119. 

[1]  \Vhere  it  did  not  appear  how  long  the  defendant  in  an  action  of 
Ejectment  had  been  in  possession  of  the  lands  in  dispute,  a  lessee  of  the 
plainti£f,  under  an  old  lease,  who  had  probably  been  out  of  possession  twen- 
ty years  or  more,  and  against  whom  no  suit  had  been  brought,  was  Held^ 
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The  tenant  in  possession  is  not  a  competent  witness  to  support  his 
landlord's  title,  inasmuch  as  he  is  interested  in  the  event  of  the  suit;  for 
if  the  verdict  be  against  his  landlord  he  is  liable  for  the  mesne  profits,  and 
may  also  be  turned  out  of  possession  :(b)  nor  is  his  evidence  admissible 
to  prove  that  he,  and  not  the  defendant,  is  really  the  tenant  ;[2]  for  a 
verdict  against  such  defendant  would  have  the  effect  of  ejecting  him 
(the  witness)  from  the  lands,  which  is  an  immediate  interest,  and  out- 
weighs the  contrary  and  remoter  effect  of  subjecting  himself  by  his  tes- 
timony, to  a  future  action.(c)  Upon  the  principle  of  interest,  also^  the 
person  having  the  inheritance  of  the  lands  is  not  an  admissible  witness, 
where  two  persons,  both  of  whom  admit  his  title,  are  contending  for  the 
possession  under  different  grants  from  him,  (unless,  indeed,  they  claim 
under  grants  not  rendering  rent,)  for  he  is  interested, [S]  in- 
[  ^251  ]  asmuch  as  ^'he  may  prefer  one  tenant  to  another,  (d)    In  like 

(6)  Doe,d  Por$Ur,  r.   WUliama,  Cowp*  (<l)  JVwT.Aosnii,  8(71.482.    BtllT.Bn^ 

«fe|.    Bourne  ▼.  T\umer,  Sdaii  932,  wood^  8  T.  R.  808. 

(0  Doe,  d  /onet.y.  IFi/de,  5  Taut.  183. 

in  the  absence  of  other  evidence,  to  presume  liability  for  mesne  profits^  not 
to  be  incompeteDt  as  a  witness  for  the  plaintiff,  on  the  ground  of  interest. 
Unger  vs.  Wiggins ,  1  RawU's  Rep,  331. 

The  grantor  in  a  quit  claim  deed  is  a  competent  witness  for  the  grantee, 
in  Ejectment  brought  by  the  latter  for  the  land  conveyed.  Jackson  ex  dem. 
Weidman  vs.  Hubble^  1  Cowen's  Rep.  613. 

In  Ejectment,  one  who  has  delivered  possession  of  the  premises  in  ques- 
tion to  the  defendant,  upon  bis  parol  agreement  to  purchase,  cannot  be  a 
witness  (or  him.  Jackson  ex  dem,  Roosevelt  ^  Al,  vs.  Stackhouse,  1  Corneals 
Rep   122. 

The  grantee  of  land,  by  a  quit  claim  deed,  is  a  competent  witness  in  an 
action  of  Ejectment  betwe«n  oiber  pereons,  to  establish  sach  deed.  KUne 
vs.  Bebee,  6  Connect.  Rep.  494. 

[2]  In  Ejectment,  the  defendant's  son  is  not  a  competent  witness  to 
prove,  that  he,  and  not  his  father,  is  tenant  in  possession.  Doe  ex  dem. 
Jones  ^  Al  vs.  Wilds,  1  Marshall's  Rep.  {Eng.  Com.  Pl.)S,  C.  6  Taunt, 
Rep.  183.  {A.CC.  Doe  ex  dem,  Lewis  Sf  Al.  vs.  Binghatn^  4  Barneio  ^ 
Aid.  Rep.  677.) 

[3]  A  trustee  in  a  deed  of  trust  conveying  property  to  be  sold  for  pay- 
ment of  a  debt,  is  equally  the  agent  of  the  debtpr  and  the  creditor,  and  a 
competent  witness  in  an  action  of  Ejectment  against  the  debtor  in  behalf  of 
a  purchaser  from  himself,  (to  whom  he  has  made  a  deed  with  a  warranty 
against  himself  and  his  heirs  only,)  to  prove  that  the  sale  of  the  property 
was  advertised  according  to  the  terms  of  the  deed  of  trust.  Ross  vs.  JVor- 
vell,  3Munf.  Rep.  170. 

The  lessor  of  the  plaintiff  sworn  as  a  witness,  at  the  circuit,  without  ob- 
jection, in  order  to  prove  the  loss  of  a  deed.  Jackson  ex  dem.  Steartwout 
^  Ux.  vs.  Johnso     5  Coven's  Rep.  75. 


Digiti 


zed  by  Google 


€HAP«   X.J   ,  BY   HEIR6.  252 

manner,  a  person  who  has  mortgaged  lands  cannot  be  an  evi- 
dence *conccrning  them ;  for  the  equity  of  redemption   stiQ  [  *'252  ] 
remains  in  him.(e)    An  heir  apparent  may,  however,  be  a  wit- 
ness concering  the  title  of  the  land,  because  his  heirship  is  a  mere  con- 
tingency ;  but  a  remainderman  cannot,  for  he  hath  a  present  estate  in  the 
land ;  and  this  rule  extends  to  the  remainderman  in  taii.(/) 

Let  us  now  consider  the  proofs  to  be  adduced  by  a  claimant  in  eject- 
ment, wben  his  title  to  the  lands  can  be  controverted.[l] 

(c)  Jnon,  n  Mod.  2154.  (/>  Smith  r.  Blackham,  Salk  283. 


fl]  In  an  Ejectment  by  A,  for  the  use  of  the  heirs  of  B.,  a  d^positioo 
taken  in  a  former  Bjcctment  by  B.  against  the  same  defendants,  for  the 
same,  land,  but  in  which  the  plaintiff  claimed  under  a  different  title,  cannot 
be  read  in  evidence,  Cluggage^  Sf  AL  vs.  Leasee  of  Duncan^  1  Serg.  f* 
R.  Rep.  111. 

In  s|»ecial  verdict  in  Ejectment,  or  on  a  writ  of  right,  if  the  ancestors  of 
a  party  be  stated  to  have  been  successively  seised  and  possessed  from 
1669  to  1730  ;  and  no  interruption  be  found,  the  maxim  *'  that  what  ap« 
pears  not  is  to  be  taken  as  not  having  existed,"  fixes  such  seisin  and  pos- 
session to  have  been  uninterrupted.  Birch  vs.  Alexander^  1  fVask.  Rep, 
34,  37. 

Where  an  Act  for  vesting  certain  lands  of  D.  C.  in  C.  C,  referred  to  a 
location  and  enumeration  of  the  lands  of  Z>.  C  made,  6lc.  and  delivered 
to  the  commissioners  of  forfeitures,  and  directed  them  to  be  appraised  by 
such  persons  as  the  commissioners  of  forfeitures  should  appoint,  and  the 
appraised  value  to  be  paid  either  to  the  commissioners,  or  Treasurer,  dz>c. ; 
as  against  the  State,  the  location  and  enumeration,  thus  adopted  by  the 
Act,  are  conclusive  that  the  lands  mentioned  in  them  belonged  to  D,  C. 
Jackson  ex  dem.  Swartwout  vs.  Cole,  4  Cowen^s  Rep,  687. 

An  exemplification  of  a  copy  of  the  certificate  of  the  apprai.<!er8  filed  in 
the  Treasurer's  office,  having  an  endorsement  by  the  Treasurer  upon  it, 
that  the  original  had  been  delivered  to  C  C  deceased,  and  it  being  shown 
that  it  could  not  be  found  among  the  papers  of  C  C,  was  held  admissible 
in  evidence,  though  it  was  the  exemplified  copy  of  a  copy.     Ibid, 

This  copy  having  been  furnished  to  the  Treasurer  by  the  commissioners 
of  forfeitures  for  his  information,  and  as  his  guide,  under  the  Act  for  vest- 
ing the  land  in  C.  C,  may  be  regarded  as  an  original  for  some  purposes, 
and  especially  as  against  the  State,  the  Treasurer  having  indorsed  opoo  it 
all  he  did  under  it.     Ibid. 

Where  a  state  officer,  e.  g.  the  Treasurer,  does  an  act  which  would  be 
a  violation  of  his  duty,  unless  certain  terms  or  conditions  had  first  been 
performed  by  an  individual,  as  between  the  State  and  the  individual,  such 
performance  shall  be  deemed,  prima  facie^  to  have  taken  place.     Ibid. 

A  died  seised  of  lands,  leaving  three  sons,  B.,  C,  and  D,  In  Eject- 
ment by  the  heirs  of  B.,  against  £.,  who  claimed  to  hold  under  Z>.,  £,  of- 
fered in  evidence  the  will  of  il.,  dated  1757,  by  which  be  devised  his  real 
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"When  the  party  claims  as  heir  at  law,  he  imist  prove  that  the  ances- 
tor from  whom  he  derives  his  title,  was  the  person  last  seised  of  the  ac- 
tual freehold  and  inheritance ;  that  is  to  say,  who  was  last  actually  in 
possession  of  the  lands  in  fee-simple,(g)  and  that  be,  the  claimant  is 
his  heir.  [2] 

The  seisin  of  the  ancestor  may  be  proved  in  the  first  instance,  by 

showing  that  he  was  either  in  the  actual  possession   of  the 

[  ^253  ]  premises,  at  the  time  of  his  death,  or  in  ''^the  receipt  of  rent 

(g)  Co.  Liu.  11.  &.    Jenkins,  d.  Barrii,  t.  Pritdiccrd,  2  Wib  4li. 


estate  to  his  three  sons  and  their  heirs,  id  equal  proportions  ;  but  it  being 
objected  that  the  will  was  void,  on  account  of  the  insanity  of  the  testator, 
E.y  waived  the  production  of  the  will,  and  relied  on  ^  parol  partition  of  the 
testator's  estate,  between  the  three  sons,  made  in  1786,  a  previous  holding  by 
them  as  tenants  in  common,  and  the  separate  possession  under  the  parti- 
tion of  2>.,  continued  from  that  time :  Held^  that,  though  when  a  tenancy  in 
common  is  admitted,  a  parol  partition,  followed  by  possession  under  it, 
will  be  valid  ;  yet,  when  the  whole  right  or  title  of  the  party  setting  up 
the  tenancy  in  common,  and  parol  partition  is  denied,  a  parol  partition  and 
possession  under  it,  will  not  be  sufficient  to  transfer  the  title  ;  that  by 
waiving  the  will  of  A.  the  title  was  to  be  considered  in  B.,  as  heir  at  law, 
and  could  not  be  devested  by  parol.  Jackson  ex  dem.  Fan  Beuren  ^  Ah 
vs.  Fosburgh,  9  Johns.  Rep.  270. 

Though,  aAer  a  possession  by  D.  for  so  long  a  time  a  tenancy  in  com- 
mon might  have  been  presumed  ;  yet,  by  ofifering  the  will  of  A,  and  waiv- 
ing  it,  the  door  was  shut  against  the  presumption  of  any  other  source  of  ti- 
tle.    Ibid. 

Where,  in  Ejectment,  the  defendant  gave  evidence  to  show  that  certain 
lands  of  D.  C.  under  whom  the  lessors  of  the  plaintiff  claimed  title,  were 
forfeited  by  an  act  of  attainder,  Held,  that  (his  was  prima  facie  evidence 
that  the  title  to  the  premises  in  question  was  once  in  D.  C,  and  that  the 
plaintiff  might  without  tun  her  proof  of  the  title  in  D.  C,  proceed  to  deduce  a 
title  from  him.  Jackson  ex  dem.  iksoartwoul  Sf  Ux.  vs.  Cole^  4  Cotcen'8 
•  Rep.  587 

[2]  If  a  naked  power  to  sell  be  given  to  executors,  the  land  in  the 
mean  time  descends  to  the  heir,  and  no  Ejectment  may  be  brought  for  it  in 
his  name.     Brown  vs.  Dyainger  ^  AL  1  Rawle^s  Rep,  408. 

On  the  death  of  a  person,  intestate,  leaving  no  widow  nor  lawful  issue, 
but  a  father,  and  brothers,  and  sisters,  the  remainder,  in  fee,  vests  in  the 
brothers  and  sisters,  under  the  6(h  section  of  the  act  of  19th  April,  1794, 
at  the  same  instant  that  the  life  estate  passes  to  the  father.  M'Comb  vs. 
DUh,  6  Serg.  ^  R  Rep.  304. 

Therefore  a  person  who  has  married  one  of  the  sisters,  cannot  be  a  wit- 
ness in  favour  of  the  father  in  an  Ejectment  for  land,  that  descended  from 
such  intestate,  though  he  has  released  all  his  interest  in  possessioni  remain- 
der or  reversion  in  his  own  right,  or  the  right  of  his  wife.    Ibid. 


Digitized  by 


Google 


CHAP.  X,]  ^y  HEIRS.  254 

from  the  ter-tenant ;  for  possession  is  presumptive  evidence  of  a 
seisin  in  fee,  until  the  contrary  be  shown. (A)  If,  however,  it  is 
probable  that  the  defendant  may  be  able  to  rebut  this  presumption,  the 
lessor  should  be  prepared  with  other  proofs  of  his  ancestor's  title. 

In  order  to  show  the  heirship  of  the  claimant,  he  must  prove  his  des-t 
cent  from  the  person  last  seised,  when  he  claims  as  lineal  heir,  or  the 
descent  of  himself  and  the  person  last  seised  from  some  common  an- 
cestor, or  at  least  from  two  brothers  or  si6ter8,(t)  if  he  claims  collateral- 
ly ;  together  with  the  extinction  of  all  those  lines  of  descent  which  would 
claim  before  him.  This  is  done  by  proving  the  marriages,  births  and 
deaths,  necessary  to  complete  his  title,  and  showing  the  identity  of  the 
several  parties. 

Thus,  supposing  A.  the  claimant  and  B,  the  person  last  seised,  to  be 
cousins,  descended  from  a  common  ancestor  C,  B.  being  the  only  child 
of  D^  the  elder  son  of  C,  and  A.  the  only  child  of  £.,  the  younger  son 
of  C.  In  this  case  A.  must  prove  the  marriage  of  C,  the  birth  and 
marriage  of  J9.,  the  birth,  marriage,  and  death  of  £.,  the  birth  and 
death  without  i^sue  of  J3.,  and  his  own  birth ;( j)  for  it  is  a  maxim  of 
law,  that  he  who  asserts  the  death  of  another,  who  was  once  living, 
must  prove  his  death,  whetherthe  affirmative  issue  be  that  he  be  dead  or 
living,  (fc) 

*The  testimony  of  persons  present  when  the  events  hap-  [  *364  ] 
pened,  or  who  knew  the  parties  concerned  at  those  periods, 
and  the  productions  of  extracts  from  parish  registers,  are  the  most  sat- 
isfactory modes  of  proving  facts  of  this  nature ;  and  when  the  claimant 
is  the  lineal  descendant  of  the  person  last  seised,  but  little  difficulty  can 
arise  in  procuring  the  necessary  proofs.  But  when  he  claims  as  collat- 
eral heir,  and  it  is  necessary  to  trace  the  relationship  between 
him  and  the  person  last  seised  through  many  descents  to  a  common  an- 
cestor, difficulties  often  intervene,  from  the  remoteness  of  the  period  to 
which  the  inquiries  must  be  directed,  which,  upon  the  ordinary  rules  of 
evidence,  would  be  insuperable.  To  remedy  this  evil,  the  courts,  fipom 
the  necessity  of  the  case,  have  relaxed  those  rules  in  inquiries  of  this  na- 
ture ;  and  allow  hearsay  and  reputation  (which  latter  is  the  hearsay  of 

(A)  B.  N.  P  108.  O)  2  Blk.  Comm.  20S^  &e. 

(t)  Itoe,  d.  2%omt,  t.  jLonl,  2  W..  Blk.  (*)  TVUwik  t.  Uod^u,  %  Eut»  812. 
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flios^  who  may  be  supposed  to  have  known  the  fact,  lumded  down  from 
one  to  another)  to  be  admitted  as  evidence  in  cases  of  pedigree.(/) 

Thus,  declarations  of  deceased  members  of  the  family  are 
[  *235  ]  admissible  evidence  to  prove  relationship  ;  as  who  wa^  *a  per- 
son's grandfather,  or  whom  he  married,  or  how  many  children 
he  had,  or  as  to  the  time  of  a  marriage,  or  of  the  birth  of  a  child,  and 
the  like,  of  which  it  cannot  reasonably  be  presumed,  that  better  evidence 
is  to  be  pToduced.(m)  So  also  declarations  made  by  a  deceai«ed  hus- 
band as  to  the  legitimacy  of  his  wife,  are  evidence,  though  he  was  not  rela« 
ted  to  her  by  blood ;  for  the  husband  must  be  supposed  to  have  more  inti- 
mate knowledge  on  that  subject  than  a  distant  relation.(n)  In  like  man- 
ner the  declarations  of  parents,  as  to  whether  they  were  ever  married, 
or  whether  their  children  were  born  before  or  after  marriage,  is  admissi- 
ble evidence ;  ahhough  their  declarations  cannot  be  received  to  bastard- 
ize their  children  bom  in  wedlock,  (o) 

But  hearsay  evidence  is  not  admissible  to  prove  the  place  of  any  par- 
ticular birth ;  for  that  is  a  question  of  locality  only,  and  does  not  faH 
within  the  principle  of  x\\e  rules  applicable  to  cases  of  pedigree  :{p) 
nor  are  the  opinions  of  deceased  neighbors,  or  of  the  acquaintances  of 
the  family,  evidence  on  ques^tions  of  this  nature  ;{q)  nor  is 
[  *256  ]  *the  hearsay  of  a  relative  to  be  admitted  when  the  relative  him- 
self can  be  produced,  (r)  It  is  also  necessary,  in  order  to  en- 
title the  declarations  of  a  deceased  relative  to  be  admitted,  that  they 
should  be  made  under  circumstances,  when  the  relation  may  be  suppos- 
ed without  an  interest,  and  without  a  bias;  and,  therefore, if  they  are 
made  on  a  subject  in  dispute  after  the  commencement  of  a  suit,  or  after 
a  controvcrsary  preparatory  to  one,  they  ought  not  to  be  received,  on 
account  of  the  probability  that  they  were  partially  drawn  from  the  deceas- 
ed, or,  perhaps,  intended  by  him  to  serve  one  of  the  contending  par- 
ties.(«) 

Entries  in  family  bibles,  or  other  books,  may  likewise  be  received  in 

(0  mgham  T.  Ridgway,  10  Eut,  120.  Rtx  ▼.  MkabUantM  ^  Ennoeil^  3  T.  R.  707, 

(«)B.N.  P.294  728.    9rcdir«T.£9porAe,l  M.  &  S.688.  tlvufr 

(n)  Vowdt  T.  Young,  18  Vet.  Joa.  148.  14  Eatt,  880. 

(o)  Qoodright,  d.  SUt>en$,  r.  Mo$9,  Cowp.  (r)  Ptndrtll  t.  PtndrtU,  SCnii.  204.  Hdr- 

691.  riffon  ?.  Btodes,  8  Cunpb.  497. 

(p)  iUx  T.  iWboMaiitff  tfErUk,  SEast,  («)  Tht  eoMt  ^Ike  Berkiley  Peerage,  4 

542.  CuBpb.  401. 

(«)  Vawds  y,  Tomg,  13  Yet.  147,  M4. 
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evidence  in  questions  of  pedigree.(f)  Bo  also  recitals  in  family  deeds, 
monumental  inscriptions,  engravings  on  rings,  old  f>edigrees  hung  up  in 
a  family  mansion,  and  the  like.(tt)  And  where  a  wilt  of  a  deceaned  ances* 
tor  was  found,  amongst  the  papers  of  the  perr*oii  l.<st  seised,  cancelled, 
and  no  evidence  was  given  of  its  having  ever  been  proved  or  acted  upon^ 
it  was  nevertheler's  allowed  to  be  read  in  evidence  a?*  a  paper  relating  to 
the  family ;  the  place  in  which  it  was  tbund  being  considered  as  amount- 
ing to  its  recognition,  by  the  party  last  seized,  as  the  dcflaration  of  his 
ancestor  concerning  the  state  of  his  faniily.(v)  And  in  a  late  case,  proof 
by  one  of  the  family,  that  a  particular  person  had  many  years  before 
gone  abroad,  and  was  supposed  to  have  died  there,  and  that  the  wit- 
ness had  not  heard  in  the  family  of  his  having  married,  was 
held  good  *prima  facie  evidence  of  the  person's  death  without  [  *25T  ] 
lawful  issue.  (t«) 

The  original  visitation  books  of  heralds,  compiled  when  progres- 
ses were  solemnly  and  regularly  made  into  every  part  of  the  kingdom, 
to  inquire  into  the  state  of  families,  and  to  register  such  marriages  and 
descents  as  were  verified  to  them  on  oath,  are  allowed  to  be  good  evi- 
dence of  pedigrees,  (a:) 

When  the  lessor  claims  as  heir  to  copyhold  premises,  he  must,  in  ad- 
dition to  the  foregoing  evidence,  produce  the  rolls  of  the  manor, (y)  which 
show  a  surrender  to  him,  or  to  those  under  whom  he  claims ;  but  it  is 
not  necessary  that  he  should  prove  his  own  admittance,  unless  the  qect- 
ment  be  against  the  \otA.(z)  If  however,  the  ejectment  is  against  the 
lord,  he  must  either  show  that  he  is  admitted,  or  that  he  has  tendered 
himself  to  be  admitted  and  been  refused  ;  but  it  is  not  necessary  to  ten- 
der himself  to  be  admitted  at  the  lord's  court,  if  the  steward,  upon  ap- 
plication out  of  court,  has  refused  to  admit  him  (a) 

When  he  claims  as  customary  Aeir,  he  munt,  after  proving  his  pedigree, 
show  that  he  is  heir  strictly  within  the  custom,  for  every  custom  which 
departs  from  the  common  law  is  construed  strictly ;  and  if  the  custom 

(0  WhUhdtet.  Baiter,  13  Vet.  614.  (y)  Post,  270. 

(tt)  VcwtUw.  Fottfif,18Vei  148.  (2)   »{umney  r.  Evii,l  Leon,  100.    Hold- 

<«)  AK,d.JbAtiMii,  T.  Lord  Ptmbrok»t  fast  d.  IVoollam»,  V.  Clapham,  1  E.  K.  600. 

11  BMt,  606.  Doe,  d.  T\irranU  t.  HeUier,  8  T.  R.  162. 

(w)  Do€^  d.  Bmmimgr   Gr^gHn^  16  Eut,  JnU,  66 

288L    tf«tf«19  Cw.  II.C.  6.S.I.    Doe,  d.  ia)  Doe.  d.BurreU,r.  Bellamy,  Zf/L  kS. 

Oeorge,  t.  /itton,  6  ]BMt>  SO.  S7.    Jnte,  67. 

(x)2S.N.P.772. 
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be  silent,  the  common  law  must  regulate  the  descent(6)  Thus,  where 
the  custom   \s  that  the  eldest  sister  shall  inherit,  the  eld- 

[  *258  ]  est  ^aunl  or  niece^  i**  not  within  it(c)  So,  also,  if  the  custom 
be  that  the  youngest  son  shall  inherit,  it  will  not  extend  to  the 

youngest  nepheuo,{d) 

The  usual  method  of  proving  these  several  customs,  is  by  means  of 
the  different  admissions  of  the  customary  heirs  upon  the  court  rolls  of  the 
manor,  produced  by  the  r>teward  upon  oath,  or  by  the  medium  of  veri- 
fied examined  copies.  But  if  the  ancient  court  rolls  should  be  lost,  or 
there  should  be  no  instance  of  an  admission  upon  them,  similar  to  the 
custom  set  up  by  the  lessor,  an  entry  upon  the  rolls,  stating  the  mode  of 
descent  of  lands  in  the  manor,  will  be  admissible  evidence  as  to  the  ex- 
istence of  the  custom.(e)  Where,  however,  the  lessor  claimed  as  young- 
est nephew,  and  produced,  as  the  only  evidence  to  support  his  title,  an 
admission  upon  the  court  rolls  of  a  youngest  nephew  as  customary 
heir,  at  a  court-leet  and  baron  held  in  1657;  and  for  the  defendant 
it  appeared  upon  the  same  rolls,  that  at  a  court-leet  and  baron  held 
in  1692,  the  jury  and  homage  fnund,  that  the  custom  of  descent  ex- 
tended only  to  the  youngest  son,  and  if  no  son,  to  the  youngest  brother, 
and  no  farther ;  (which  entry  was  corroborated  by  two  old  witnesses, 
who  testified,  that  they  had  heard  and  believed  that  the  custom  went  no 
farther ;)  upon  a  verdict  being  found  for  the  lessor  of  the  plaintiff,  the 
Court  refused  to  set  it  aside. (/) 

It  may  here  be  useful  to  observe,  that  when  the  lessor  claims  as  heir, 
and  proves  his  pedigree  and  stops,  and  the  defendant  seta  up 
[  *S59  ]  a  new  case,  which  is  answered  by  fresh  '"'evidence  on  the  part 
of  the  lessor,  the  defendant  is  entitled  to  the  general  reply.(g) 
And  i^  after  the  pleadings  are  opened  by  the  junior  counsel  for  the  les- 
sor, the  defendant's  counsel  expresses  himself  ready  to  admit  the  lessor 
to  be  the  heir,  it  will  entitle  him  to  open  the  case,  and  make  the  first  ad- 
dress to  the  jury. (A) 

(6)  Co.  Copy  48.  fVri^  r.  Johnson,  NotHngfaam  Summer  At- 

(c)  Raddiff  v  Chaplin,  4  htoa.  242.  iizm,  1818,  MS  and  by  fVood,  6.  fn  a  ittb- 

id)  1  Roll.  6^.  leqaent  ejectment  between  the  same  partiea, 

(«)  Roe,d.B€ibee,w.  Parker,  ST.  R  26.  Nottingham  Lent  Afttset,  1814,  MS.— But 

Denn,  d.  Ooodwin,  ▼  Spray,  1  T.  R  4iJ6  niled  eonira  by  Gibba,  J.  in  a  prerioai  eject- 

</)  I>oe,  d  Mown,  r  Ma$on,  8  Wilt.  S3L  ment  brtwean  the  tame  partiet,  Derby  Lent 

(g)  GoodHUt,  d.  lUout,  r.  Braham^  4  T.  Atsizet»  1818,  MS.  on  the  principle  that  a  de- 

R.  497.  fendant  cannot  compel  a  ptointiiT  to  nceiTe 

(K)  So  ruled  by  jLe  Btanc^  J.  in  Fam,  d.  admiisioni. 
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When  the  lessor  claims  as  the  devisee  of  a  freehold  [1]  interest  at 
common  law,  or  of  a  customary  freehold  where  there  is  no  custom  to 
surrender  to  the  use  of  the  will,(i)  he  mu^t  prove  the  seisin  of  his  devi- 
sor/j)  [2]  and  the  due  execution  of  the  will,  [3]  (unless  it  be  more 

(i)  Huuey  ▼.  GrilU,  Amb.  299.  (  j)  AnU,  252 


[1 1  A  devise  of  the  testator's  estate^  generally,  passes  both  real  and 
personal  estate,  aad  may  include  a  debt  and  mortgage.  Jackson  ex  dem. 
Livingston  vs.  Delancey^  11  Johns.  Rep  365. 

No  technical  words  are  necessary  to  devise  a  fee,  and  the  intention  of 
the  testator,  to  be  collected  from  the  whole  will,  is  to  govern.  Jackson  ex 
dem.  Herrick  vs.  Bahcock,  12  Johns  Rep.  389. 

The  testator  devised  as  follows  :  '*  I  give  to  my  wife,  after  payment  of 
debts,  &c.  all  my  estate,  real  and  personal,  that  I  may  be  in  possession  of 
at  my  decease,  to  be  at  her  absolute  disposal,  according  to  an  agreement 
made  and  ontered  into  with  her,  on  tbe  27tb  October,  1802,  and  previous  to 
our  marriage  ;  it  being  my  intention,  if  my  said  wife  should  die  before  me, 
that  my  real  and  personal  estate  sball  he  divided  among  my  said  children, 
their  heirs  and  assigns."  Held,  that  the  wife  took  an  estate  in  fee,  not  by 
implication,  but  by  force  of  the  words  ^'  al!  my  estate  to  be  at  her  absolute 
disposal ;"  that  as,  by  reference  to  the  agreement  in  writing  mentioned  in 
tbe  will,  it  appeared  that  it  was  intended,  that  after  the  death  of  one,  the 
other  should  have  the  full  benefit  of  survivorship  in  the  joint  estate  crea- 
ted by  that  agreement,  it  showed  the  intention  of  the  testator  to  dispose  of 
the/e6  ;  and  the  use  of  the  word  heirs  in  the  devise  to  the  children  did 
not  show  an  intention  in  the  testator  to  limit  the  preceding  devise  to  his 
wife,  to  her  life  only.     Ibid. 

A  will  has  no  effect  or  operation,  until  the  death  of  the  testator,  who,  m 
the  mean  time,  may  revoke  it  in  whole  or  in  part.  Matter  of  J^an  Mtc« 
kel,  14  Johns,  Rep  324. 

The  words  of  a  will  were,  "  my  property,  after  my  debts  are  paid,  I  leave 
to  my  beloved  wife,  A.^  and  wish  her  to  educate  my  two  daughters,  J.  and 
G.,  with  care,  and  to  treat  them  with  ki^idness  and  affection,"  without  any 
personal  bequest  except  a  ring  to  a  third  person,  or  other  words  to  ex- 
plain or  control  them  ;  Held^  that  the  real  and  personal  estate  of  the  tes- 
tator passed  to  the  wife  in  fee.  Jackson  ex  dem.  Pearson  vs.  Houselj  17 
Jdhns.  Rep.  281. 

[2]  A  right  of  entry  in  land  is  devisable,  within  the  Statute  of  Wills. 
(1  J2.  L.  NeW'York^  364,)  though  at  the  time  of  the  devise  and  of  the  de- 
visor's deaths  the  land  be  in  the  actual  possession  of  another  who  claims 
and  holds  it  adversely.  Jackson  ex  dem.  Eden  ^  Al.  vs.  Varick  ^  AL  7 
Cowen's  Rep^  238.  Afl&rmed  on  Error.  2  Wend.  Rep  166.  Sf  Vide  Wa^ 
ring  vs.  Jackson  ex  dem.  Eden  ^  Al.  (in  error,)  1  Peters'  Rep,  Sup. 
Court  U.  8.  571  ;  where  the  same  point  is  decided. 

Contra.     Smith,  ex  dem,  Roosevelt  vs.  F.  n  Deusen,  15  Johns.  Rep.  343. 

[3j  The  sanity  of  a  testator  is  presumed  until  the  contrary  appears ; 
and  tbe  onus  probanda  as  to  his  mental  incapacity,  lies  on  the  party  who 
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than  thirty  years  old,)  pursuant  to  the  proyieions  of  the  statute  29  Car. 

Et  Vide  *•  Revised  Statutes*'  of  New-York,  Part  2,  Chap.  6,  Tit.  1,  §§ 
1,2,3.     {^Cited  TOST  Page  161    n  [l].; 

The  words  used  in  the  Statute  of  V\  ills  'of  Kentucky]  of''  possession, 
reversion  or  remainder."  are  to  be  construed  as  descriptive  of  the  nature 
of  the  estate  to  be  devised,  and  not  the  particular  situation  thereof:  An 
entry  or  patent  is  devisable,  our  wdl  the  intrusion  of  a  stranger  affect  the 
power  to  devise  it.  May's  Heirs  ^  Devisees  vs.  Slaughter,  3  Marsh.  Rep, 
{Ky.)50B, 

G.  being  seised  of  two  tracts  of  land,  called  C  and  W.,  of  which  TF.  was 
the  eldest  tract,  devised  C  to  F.  ;  and  by  a  subsequent  clause  in  his 
will  directed  that  fV.  should  be  sold  for  the  payment  of  his  debts.  Under 
this  direction  W.  was  sold  to  M.  The  lines  of  the  two  tracts  conflicted  ; 
and  in  an  action  of  Ejectment  brought  by  the  devisee  of  C,  (the  junior  tract,) 
against  Af.  to  recover  that  part  of  C.  which  was  included  within  the  limits 
of  FF.  (the  elder  tract .)  Held,  that  the  plaintiff  was  not  entitled  to  reco* 
ver.  That  the  true  construction  of  the  devise  of  C  was,  that  the  devisee 
thereof  took  only  so  much  of  that  tract  as  was  not  covered  by  the  lines  of 
W,,  the  elder  tract.  Benson^ s  Lessee  vs  Musseter,  7  Harr,  ^  Johns.  Rep 
208. 

In  an  action  of  Ejectment  where  the  defendant's  title  to  the  land  sued  fotf 
and  his  only  defiance  was  under  a  supposed  will  ->(  a  former  owner,  and  it 
appeared  that  there  had  been  a  former  action  of  Ejectment  against  the  de- 
fendant, in  which  the  same  question  was  in  issue,  and  in  which  the  said 
supposed  will  was  adjudged  to  be  invalid,  and  the  case  on  that  ground  de- 
cided against  him :  Held,  that  he  was  not  thereby  concluded  H'om  going 
into  evidence  to  establish  the  legality  of  the  will.  Edelen  vs.  Hardy's 
Lessee^  7  Harr.  ^  Johns.  Rep.  61. 

alleges  his  insanity.     Jackson  ex  dem.  Van  Dusen  vs.  Van  Dusen,  6  Johns.. 
Rep,  144. 

But  if  a  mental  derangement  has  been  proved,  it  is  then  incumbent  on 
the  devisee  to  show  a  lucid  interval,  or  the  sanity  of  the  testator  at  the 
time  of  executing  the  will.     Ibid. 

Parol  evidence,  to  show  that  the  testator  executed  a  will  under  duress, 
may  be  received  ;  but  not  of  the  declarations  of  the  testator  himself  as  to 
that  point.     Jackson  ex  dem.  Coe  vs.  Kniffen,  2  Johns.  Rep.  31. 

An  alteration  made  in  a  will,  whether  material  or  immaterial,  by  a  person 
claiming  under  it,  renders  it  void.  Jackson  ex  dem,  Malin  vs.  Malin,  15 
Johns.  Rep.  293. 

But  whether  a  material  alteration  by  a  stranger,  without  the  privity  of 
the  party  claiming  under  it,  has  the  same  effect  7     Quere.    Ibid. 

A  testatrix  devised  as  follows  :  I  give,  d&c.  to  my  daughter  E.  R.  all 
my  property  in  W.,  in  the  state  of  Connecticut,  all  the  land  deeded  to  me 
by  B,,  excepting  lOOO  Acres  of  Land  I  deeded  to  R.  M."  &c.  It  was  al- 
leged that  the  word  also  had  been  erased  between  the  words  **  Connecti- 
cut*^ and  ''  all,"  after  the  execution  of  the  will,  so  as  to  give  jR.  M,  not 
only  the  1000  acres,  but  the  land  out  of  which  it  was  excepted  :  Held^  that  * 
the  alteration  if  any,  was  immaterial,  and  did  not  vitiate  the  will,  for  whe- 
ther the  word  also  was  inserted  or  not,  the  legal  construction  and  effect 
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11.  c.  8.  8.  5.     If,  however,  the  will  be  Ihirly  years  old,  or  upwards, 


If  it  be  proved  on  a  trial  in  Ejectment,  that  the  father  of  the  lessor  of 
the  plaintiff,  who  devised  the  land  to  bim,  was  in  possession  thereof  many 
years  before  until  his  death,  and  that  the  lessor  of  the  plaintiff  afterwards 
conveyed  it  to  a  person  who  was  in  possession  at  the  time  of  his  death ;  the 
jury  may  presume  that  the  lessor  of  the  plaintiff  was  in  possession  from  the 
death  of  his  father  to  the  date  of  the  conveyance,  if  it  be  not  proved  that 
some  other  person  in  the  mean  time  had  the  possession.  Moore  vs.  Gt7/i- 
ai»,  5  Munf,  Rep.  346. 

of  the  will  was  the  same,  the  land  deeded  to  the  testatrix  by  R,  excepting 
the  1000  Acres  she  had  deeded  to  R,  M.,  was  devised  to  it  M,     Ibid. 

The  record  of  a  will,  proved  under  the  statute,  (Sees,  24,  c.  9,  s.  6.  1  A*. 
R.  Li,  365.)  is  not  conclusive  upon  the  heir,  so  as  to  prevent  the  admission 
of  evidence  to  impeach  its  validity.  Jakson  ex  dem,  WoodhuH,  vs.  Rumsey^ 
3  Johns,  Cas.  234. 

The  record  of  a  will,  like  that  of  a  deed,  is  only  prima  facte  evidence  of 
its  authenticity.     Ibid, 

The  fact  of  a  rasure  in  a  deed  may  be  proved  by  any  other  person  than 
the  subscribing  witness.     Penny  v.  Carwithe^  \\^  Johns,  JRep.  499. 

Where  a  power  was  given  by  will  to  several  executors  to  sell,  one  of 
whom  renounced,  and  another  articled  to  convey,  and  received  the  pur- 
chase money,  and  the  vendee  took  possession,  evidence  of  the  prior  and 
subsequent  declarations  of  the  acting  executors,  approving  and  ratifying 
the  sale,  is  admissible,  and  such  circumstances  establish  a  parol  titlQ  upon: 
which  the  vendee  may  recover  in  Ejectment.  Taylor  vs.  AdamSy  2  Serg. 
fy  A  Rep.  534. 

A  recital  in  a  will  is  an  estoppel  to  parties  claiming  under  the  will. — 
Denn  vs.  CorneU^Z  Johns.  Cas.  174. 

So,  where  A.,  by  his  last  will  and  testament,  among  other  things,  devis- 
ed as  follows  :  And  whereas  I  have  conveyed  to  my  son  C.  my  lands  at  C, 
and  to  my  son  D.  my  lands  at  F,,  I  give  and  devise  all  my  remaining  lands 
and  tenements^  and  real  estate  tohatsoever^  to  my  sons  C.  and  D.<,  and  my 
daughter y  &c  ;  Held^  that  the  recital  in  the  will  was  evidence  of  the  con- 
veyance of  the  farm  in  F.  to  Z>.,  and  that  C,  as  heir  of  the  testator,  was 
estopped,  by  the  recital,  to  deny  that  the  farm  wds  conveyed  to  D  ;  and 
thai  the  necessary  intendment,  from  the  language  of  the  clause  in  the  will, 
was,  that  it  was  a  conveyance  in  fee  to  D.     Ibid, 

The  circumstance  that  a  writing  exhibited  for  probat,  as  a  last  will  and 
testament,  was  wholly  written  by  the  testator  himself,  is  prima  facte  evi- 
donee  that  he  was  in  his  senses,  and  able  to  make  a  will  at  the  time  of  writ- 
ing the  same  ;  so  that  the  onus  probandi  to  repel  that  presumption,  lies  on 
those  who  wish  to  impugn  it.  TempU  ^  Taylor^  vs.  Temple^  1  Hen.  {* 
Munf  Rep.  476. 

In  such  case,  proof  that  the  testator's  intellects  were  much  impaired  by 
the  use  of  opium  aod  ardent  spirits,  and  that  in  consequence  thereof,  he 
was  frequently  incapable  of  business,  is  not  sufficient  to  repel  the  presump- 
tion, without  proof,  that  such  was  his  condition  at  the  time  when  the  writ* 
ing  was  executed.    Ibid. 
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[  *260  ]  it  may  be  read  in  evidence  without  pro(^;[4]  and,  it  seems,  '"'tbat 


Grammatical  iDaccuractes,  want  of  knowledge  of  points  of  law,  or  omis- 
sion  of  a  part  of  the  testator's  property,  are  circumstances  not  sufficient  to 
vitiate  a  will.     Ibid, 

A  testator's  bequeathing  (among  other  things,)  an  article  of  property 
which  does  not  belong  to  him,  is,  at  most,  only  a  circumstance  from  which 
to  infer  a  state  of  mind  unfavourable  to  the  making  of  a  testament ;  and 
ought  not  to  prevail  against  positive  testimony,  shewing  his  competency  to 
make  a  will  at  the  time  in  question.  Marks  ^  Ux,  y$,  Bryant  ^  Ux.  4 
Hen,  4*  Munf.  Rep.  91. 

An  issue  will  be  directed  to  try  whether  a  will  alleged  to  be  lost,  was 
ever  in  fact  made,  and  what  were  its  provisions.  Brent  vs.  Dold^  Gilm, 
Jtep,21\, 

A  will  conveying  real  estate,  was  wholly  written  by  another,  and  signed  by 
that  other,  with  the  name- of  the  testator  :  There  were  two  subscribing 
witnesses  to  this  paper,  one  of  whom  saw  the  signature  and  heard  the  tes- 
tator acknowledge  that  it  was  signed  by  his  authority  ;  the  other  does  not 
say  whether  the  paper  was  signed  or  not  at  the  time  of  his  attestation,  the 
testator  merely  declaring,  "  it  is  my  will."  It  was  Held,  that  such  a  paper 
was  not  proved  according  to  the  requisitions  of  the  statute.  Burwtll  \  Ah 
vs.  CorUn  Sf  AL  1  Rand.  Rep,  131. 

[4]  In  order  that  a  will  may  be  given  in  evidence  as  an  ancient  deed, 
there  should  have  been  a  possession  of  30  years,  in  conformity  to  it ;  a 
lapse  of  thirty  years,  since  the  execution  of  it  by  the  testator,  is  insuffi- 
cient.    Jackion  ex  dem,  Burhans  vs.  Blanshan,  3  Johne,  Rep,  292. 

The  acts  and  declarations  of  third  persons,  in  possession  of  lands,  are  ad* 
missible  in  evidence,  to  prove  a  continued  possession  under  an  ancient  will, 
so  as  to  make  out  its  formal  execution.  Jackson  ex  dem.  Fan  JDusen  vs. 
Van  Dusen^  6  Johns,  Rep,  144. 

Mere  efflux  of  time,  as  thirty  years  or  more,  from  the  date  of  a  Will, 
does  not  entitle  it  to  be  read  without  further  proof.  Jackson  ex  dem.  Hunt 
^  M,  vs.  iMquere,  5  Cowen's  Rep,  221. 

But  possession  for  thirty  years,  under  a  Will,  entitles  it  to  be  read  as  an 
ancient   Will,  without  further  proof,  the  sh me  as  a  deed.    Ibid,    ^  Vide 
.  Jackson  ex  dem,  Henry  vs.  Thompson,  6  Cowen^s  Rep.  178. 

And,  it  seemst  that  it  is  not  necessary  to  shew  that  all  the  devisees  were 
thus  in  possession  under  the  Will ;  but  the  possession  of  a  part  under  it^ 
will  be  sufficient.     Ibid, 

A  possession  of  part  under  a  Will,  for  less  than  thirty  years,  accompa* 
nied  with  proof  satisfactorily  accounting  for  the  absence  of  a  II  the  subscri- 
bing witnesses,  as  where  they  are  dead:  and  proof  of  the  hand-writing  of 
one  ;  and  the  acts  of  the  devisees  of  the  land  in  question  ;  as  possessing  it, 
claiming  under  the  Will,  and  executing  deeds  of  partition,  reciting  the 
WiU,  and  the  like ;  are  also  sufficient  to  entitle  it  to  be  read  in  evidence, 
without  farther  proof.     Ibid, 

An  ancient  Deed  which  has  not  accompanied  the  possession,  is  not  admis- 
sible in  evidencOiWithout  proof  of  its  execution.  Arnold  8f  Al.  vs.  Gorr 
^M.  I  Rawk'sRep.  223. 
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the  age  of  the  will  is  to  be  reckoned  from  the  day  it  bears  date,  and  not 
from  the  time  of  the  testator's  death.  (fc)[l] 

ik)  M'Kenire  v.  Fraxer,  9  Vei.  jun.  bU       t«  Gou^A,  4  T.  B«  707.  (m  notia.) 
wtU  n  t  to  the  cmse  of  G<mgh,  d.   Calihorpe, 


In  the  case  of  Jackson  ex  dem.  Lewis  8f  AL  vs.  Laroway,  (3  Johns.  Cas. 
233^  286.)  the  Will  under  which  the  plaintifif  claimed  was  executed  in  1723. 
Upon  this  instrument  were  several  endorsements ;  (viz.)  1st  a  certificate  of 
a  justice  of  the  peace  of  the  former  Colony  of  New-York,  dated  in  1733. 
stating  that  one  of  the  witnesses  to  the  will  had  appeared  before  him,  and 
deposed  to  the  execution  of  the  will  by  the  testator  as  Uis  voluntary  act 
and  deed ;  2.  a  certificate  of  one  of  the  judges  of  the  Court  of  Common 
Pleas,  of  Z>tf/cAe««  County,  dated  the  9tb  of  October,  1733,  stating  the  like 
proof,  before  him,  by  another  of  the  subscribing  witnesses;  3.  a  certificate 
of  the  clerk  of  Dutchess  County,  dated  ^he  21st  July,  1735,  that  the  will 
was  recorded  in  his  office  ;  4.  a  certificate  dated  the  16th  May,  1744,  sign- 
ed by  a  judge  and  two  assistant  justices  of  the  Court  of  Common  Pleas  of 
Dutchess  County,  and  also  by  the  clerk  of  the  same  court,  stating,  that  the 
will  had  been  proved  hefore  them,  in  open  court,  by  the  two  witnesses  above 
mentioned,  who  deposed,  that  they  saw  the  testator  sign,  seal,  publish,  and 
declare  the  same,  as  his  last  will ;  that  he  was  of  sound  mind ;  that  they  sub- 
scribed their  names  thereto,  as  witnesses,  and  that  they  also  saw  the  other 
witness  subscribe  his  pame  thereto  as  such.  The  premises  in  question  lay 
in  the  County  of  Greene,  late  part  of  the  County  of  Ulster,  but  never  a 
part  of  Dutchess  County.  Neither  the  devisor  nor  any  person  claiming  un- 
der his  will,  ever  had  ac^ua/ possession  of  the  premises  in  question  ;  which 
were  in  a  wild  and  uncultivated  state  and  actually  in  the  possession  of  no 
one  until  the  year  1753,  when  possession  was  taken  by  the  defendant's  an- 
cestors ;  but  it  did  not  appear  that  the  heirs  or  representatives  of  the  testa- 
tor had  any  notice  of  that  possession  till  a  long  time  afterwards.  It  was 
Held  that  the  **  Endorsements"  could  not  be  received  as  evidence  of  tbo 
due  execution  of  the  will,  because  the  proofs  which  they  certified  were 
wholly  unauthorized,  either  by  the  statute  or  common  law.  But  that 
the  proof  of  the  handwriting  of  those  persons  who  certified  ought  to  have 
been  received,  with  a  view  to  show  the  antiquity  of  the  instrument,  and 
that  it  existed  at  the  periods  when  those  certificates  bear  date,  and  that 
this  **  would  be  a  more  satisfactory  account  of  the  will  than  to  show  that 
^*  it  bad  been  found  among  the  evidences  of  the  testator's  estate,  or  among 
'^  the  archives  of  his  family,  which,  in  similar  cases,  has  been  admitted  to  be 
"  sufficient."  And  RAncLiPF.  J.  who  delivered  the  Opinion  of  the  Courts 
said;  **The  general  rule  on  t'lis subject,  I  take  to  he,  that  a  deed  appear- 
"  ing  to  be  of  the  age  of  thirty  years  may  be  given  in  evidence,  without 
<'  proof  of  its  execution,  if  the  possession  be  shown  to  have  accompanied 
'*  it,  or  where  no  possession  has  accompanied  it,  if  such  account  be  given 
*'  of  the  deed,  as  may  be  reasonably  expected,  under  all  the  circumstances  of 
*'  the  case,  and  wdl  afford  the  presumption  that  it  is  genuine.     This  rule  is 

[1]  In  the  case  of  Doe  ex  dem.  Oldham  4*  Ux,  vs.  Wolley,  (8  Bamew,  4* 
Cress.  Rep  2..)  it  appeared  on  the  trial  that  the  lessors  of  the  plaintiff 
claimed  as  devisees  of  Francis  Wolley,  who  was  said  to  be  the  heir  of  71 
Wolley,  who  died  in  1800,  seised  of  the  estate  in  question,  having  devised 
it  to  his  widow  for  life,  remainder  to  his  right  heirs.     This  will  was  dated 
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The  statutoiy  reguIatioDs  for  the  execution  of  wilks,  ccmtainiDg  devi- 


**  founded  on  the  necessity  of  admitting  other  proof,  as  a  suhstitate  for  the 
**  production  of  witnesses  who  cannot  bo  supposed  any  longer  to  exjsl.  A 
**  co-respondent  possession  is  always  high  evidence  in  support  of  such  a 
<*deed;  but  where  no  such  possession  appears,  other  circumstances  are 
«,  admitted  to  account  for  it,  and  raise  a  legal  presumption  in  its  favour.*' 
^  Vide  Jackson  ex  dem.  Hunt  4r  ^^Z.  vs.  Luquere^  5  Cowen's  Rep,  225,  226^ 
where  this  case  is  cited  and  confirmed. 

more  than  thirty  years  before  the  trial,  but  one  of  the  subscribing  witness- 
es was  proved  to  be  still  living ,  and  it  was  insisted  for  the  defendant  that 
he  must  be  called  to  prove  the  execution  of  tho  will,  as  the  testator  bad 
died  within  thirty  years.  The  learned  Judge  (Vaughan.  B.)  thought  that 
the  thirty  years  must  be  computed  from  the  date  of  the  will,  and  overruled 
the  objection.  In  order  to  prove  that  Francis  Wolley  was  heir  of  T.  WoU 
letft  the  testator,  a  deed  was  produced,  being  a  settlement  made  in  1689, 
on  the  marriage  of  Thomas  Wolley,  the  grandfather  of  T.  Wolley,  the  tes- 
tator ;  by  which  it  appeared  that  he  had  several  brothers,  of  whom  Ed- 
xvard,  the  grandfather  of  Francis  Wolley,  was  the  yoangest.  No  evidence 
was  given  to  shew  what  had  become  of  the  other  brothers,  or  that  they 
died  without  issue.  But  wills  of  some  members  of  the  family,  made  after 
the  date  of  the  marriage  settlement,  were  produced,  and  they  did  not  men- 
tion  any  brothers,  except  the  grandfather  of  T.  Wolley,  the  testator,  and 
the  grandfather  oi  Francis  Wolley.  The  judge  said,  that,  in  the  absence 
of  any  evidence  to  the  contrary,  the  jury  might  presume  that  they  died 
without  issue  ;  and  the  jury  found  a  verdict  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  on  two  grounds  :  Firsts  that  the 
will  of  T.  Wolley  was  improperly  received  in  evidence,  for  that  the  plain- 
tiff should  have  called  the  existing  subscribing  witness  to  prove  the  doe 
execution  of  it.  Secondly,  the  learned  Judge  ought  not  to  have  allowed 
the  jury  to  presume  that  the  elder  brothi:rs  oi^  Francis  Wolley*s  grandfather 
died  without  issue. 

Lord  Tknterden,  C.  J.  (^who  delivered  the  Opinion  of  the  Court,)  said, 
**  As  to  the  first  point,  I  am  of  opinion  that  the  rule  of  computing  the  thir- 
«<  ty  years  from  the  date  of  a  deed,  is  equally  applicable  to  a  will.  The 
'*  principle  upon  which  deeds  after  that  period  are  received  in  evidence, 
'<  without  proof  of  the  execution,  is,  that  the  witnesses  may  be  presumed 
'*  to  have  died.  But  it  was  urged  that  when  the  existence  of  an  attesting 
'^  witness  is  proved,  he  must  be  called.  That,  honever,  would  only  be  a 
**  trap  for  a  nonsuit.  The  party  producing  the  will  might  know  nothing  of 
'*  the  existence  of  the  witness  until  the  time  of  the  trial.  The  defendant 
"  might  have  ascertained  it.  and  kept  his  knowledge  a  secret  up  to  that 
**  time,  in  order  to  defeat  the  claimant.  As  to  the  other  point,  it  must  at 
"  all  events  be  admitted  that  the  death  of  the  grandfather's  brothers  might 
^i  be  presumed,  and  then,  in  order  to  raise  the  objection,  two  affirmatives 
**  must  be  presumed,  viz.  that  they  did  marry,  and  diil  leave  issue.  I 
**  think  that  would  be  very  unreasonable,  and  that  the  direction  of  the 
«<  learned  Judge  was  right''    Rule  refused. 

In  the  case  ot  Jackson  ex  dem.  Bowman  vs.  Christman,  (4  Wend.  Rep, 
977, 282,)  the  plaintiff  offered  in  evidence  a  will  of  more  than  40  years  stand- 
ing after  the  death  of  the  testator,  as^n  ancientwill,  without  proof  of  its  ex* 
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sea  of  freehold  lands,  are  to  be  found  in  the  fifth  section  of  the  statute  of 
fraudd,(l)  whereby  it  is  enacted,  that  '^  all  devises  and  bequests  of  any 
"  lands*,  or  tenements,  devisable  either  by  force  of  the  statute  of  wills,  or  by 
"  that  statute,  or  by  force  of  the  custom  of  Kent,  or  the  custom  of  any 
^^  borough,  or  any  other  particular  custom,  shall  be  in  writing,  and  sign* 
"  ed  by  the  party  so  devising  the  same,  or  by  some  other  person  in  his 
"  presence,  and  by  his  express  direction,  and  shall  be  attested 
'^  and  subscribed,   in   the   presence  of  the  devisor,  by  three  or  four 

(0  29  Car.  H.  c.  & 


ecatioD.  It  was  objected  to  od  the  part  of  the  defendant,  bnt  admitted  by 
the  Circuit  Judge  ;  whereupon  a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  Opinion  of  the  Supreme  Court,  which  was  delivered  by  Sutherland, 
J.,  who  said  : 

*'  I  am  inclined  to  think  the  will  was  properly  admitted  in  evidence  as 
**  an  ancient  will  without  proof  of  its  execution,  although  one  of  the  sub- 
"  scribing  witnesses  was  shewn  to  have  been  still  alive  and  within  the  ju- 
'*  risdiction  of  the  court.  The  will  was  executed  in  1785,  and  the  testator 
**  died  in  July,  1787.  The  cause  was  tried  in  1828  and  it  was  clearly 
**  proved  that  the  lands  devised  by  the  will  had.  ever  since  the  death  of 
'*  the  testator,  been  held  under  the  will  and  according  to  its  provisions. — 
"  The  will  therefore  was  more  than  40  years  of  age,  with  a  corresponding 
*<  possession  during  the  whole  period.  It  is  not  denied,  if  the  attestation 
*^  of  the  witnesses  had  stated  every  thing  requisite  to  a  complete  and  valid 
''  execution  of  the  will,  that  it  might  have  been  read  as  an  ancient  will 
"  without  further  proof  (2  Esp.  Rep  665.  1  Phil.  Ev.  408,  441.  4  T.  R. 
"  707,  709.  6  Cowen,  202.  3  Johns.  Cas,  283.  3  Johns.  R.  292.  6 
"  Binnty,  435.) 

'*  The  attestation  does  not  state  that  the  witnesses  subscribed  their 
^'  names  in  the  presence  of  the  testator.  Although  it  is  usual  and  proper 
**  to  insert  that  fact  in  the  attestation,  it  is  not  absolutely  necessary,  and 
*'  the  omission  will  not  conclude  the  jury  from  6ndii)g  that  the  will  was  so 
*«  subscribed.  {Price  v.  Smith,  fViiles,  1.  Croft  v.  Pawlet,  2  Strange^ 
«  1 109.  Hand  v.  James,  2  Comyn's  R  530.  4  Taunt.  217.  Bull  JV.  P. 
<*  264.  1  Phil  Ev.  438,  440.)  It  is  a  question  for  the  consideration  of  the 
"jury,  to  be  determined  upon  the  evidence;  and  if  the  witness  had  been 
"  produced,  and  had  been  unable  to  recollect  any  of  the  circumstances  at- 
<*  tending  the  execution  of  the  will,  the  jury  would  notwithstanding  have 
'^  been  hound  to  find  in  favour  of  its  due  execution.  If  the  subscribing 
*'  witnesses  all  swear  that  the  will  was  not  duly  executed,  the  devisee  may 
'*  notwithstanding  go  into  circumstantial  evidence  to  prove  its  due  execu- 
*•  tion  ;  {Bull  N,  P.  264  ;  Strange,  1026,  1096  ;  Lowe  v.  Joliffe^  1 
"  Black.  Rep.  365  ;)  and  what  circumstances  would  justify  a  stronger  pre« 
"  sumption  in  favour  of  the  validity  of  a  will  than  the  fact  that  the  devisees, 
"  who  had  all  the  means  of  knowledge  in  their  power,  treated  it  as  a  valid 
'*  will,  entered  upon  and  divided  the  estate  according  to  its  provisions,  and 
•'  continued  so  to  hold  and  enjoy  their  respective  portions  for  more  than  40 
**  years?" 
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[  *261  ]  "  *credible  witnesses,  or  else  shall  be  utterly  void  and  of 
«noneeflfect.»[l] 

This  section  of  the  statute  of  frauds  is  very  loosely  worded,  and  it 


[I]  The  **  Revised  Statutes*'  Part  2,  Chap.  6,  Tit  I,  §§  I,  2,  3,  4,  6,  6, 
1,  40,  41.  42,  43,  44,  49,  &  62,  (  Vol  2,pp,  66,  67,  63,  64,  66  &  66)  con- 
tain toe  following  provisions  reUitive  to  Wills. 

"  Section  1.  Ail  persons,  except  idiots,  persons  of  unsound  mind,  mar- 
ried women,  and  infants,  may  devise  their  real  estate,  by  a  last  will  and 
testament,  duty  executed  according  to  the  provisions  of  this  Title. 

'*  §  2.  Every  estate  and  interest  in  real  property  descendible  to  heirs, 
may  be  so  devised. 

"  §  3.  Such  devise  may  be  made  to  every  person  capable  by  law  of 
holding  real  estate;  but  nu  devise  to  a  corporation  shall  be  valid,  unless 
such  corporation  be  expressly  authorised  by  its  charter,  or  by  statute, 
to  take  by  devise. 

'*  §  4.  Every  devise  of  any  interest  in  real  property,  to  a  person  who, 
at  the  time  of  the  death  of  the  testntor,  bhall  be  an  alien,  not  authorised 
by  statute  to  hold  real  estate,  shall  he  void.  The  interest  so  devised, 
shall  descend  to  the  heirs  of  the  testator  ;  it  there  be  no  such  heirs  compe- 
tent to  take,  it  shall  pass  under  his  will  to  the  residuary  devisees  (herein 
named,  if  any  there  be,  competent  to  take  such  interest. 

^  ^  6.  Every  will  that  sh»ll  be  made  by  h  testator,  in  express  terms,  of  all 
his  real  estate,  or  in  any  other  terms  denoting  his  intent  to  devise  all  bis  real 
property,  shall  be  construed  to  pass  all  the  real  estate,  which  he  was  enti- 
tled to  devise,  at  the  time  of  his  death'. 

^'  §  6.  If  by  any  will,  any  real  estate  he  charged  with  any  debt,  and  the 
creditor  whose  debt  is  so  charged,  shall  attest  the  execution  thereof,  such 
creditor,  notwithstanding  such  charge,  shall  be  admitted  as  a  competent 
witness,  to  prove  the  execution  of  such  will. 

**  §  7.  When  any  real  estate  shall  be  devised  by  will,  any  executor  or  de- 
visee named  (herein,  and  any  person  interested  in  such  estate,  may  have 
such  will  proved,  before  the  surrogate  of  (he  county,  to  whom  the  probate 
of  the  will  of  the  testator  would  belong,  in  respect  to  personal  property, 
under  the  second  Article  of  this  Title." 

**  §  40.  Kvery  last  will  and  testament  of  real  or  personal  property,  or 
both,  shall  be  executed  and  attested  in  the  following  manner : 

*'  1.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will : 

•*  2.  Such  subscription  shall  be  made  by  the  testator,  in  the  presence  of  each 
of  the  attesting  witnesses,  or  shall  be  acknowledged  by  him,  to  have  been 
80  made,  to  each  of  the  attesting  witnesses : 

"  3.  The  testator,  at  the  tim^  of  making  such  subscription,  or  at  the 
time  of  acknowledging  the  same,  shall  declare  the  instrument  so  subscrib- 
ed, to  be  his  last  will  and  te.stament : 

"  4.  There  shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall 
sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the  request  of  the  tes- 
tator. 

"§  41.  The  witnesses  to  any  will,  shall  write  opposite  to  their  names 
their  respective  places  of  residence ;  and  every  person  who  shall  sign  the 
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will  be  necessary  to  enter  rather  largely  Into  the  different  points,  which 
have  arisen  respecting  the  due  execution  of  a  will  under  it. 

The  first  solemnity  required  is  the  signature  of  the  testator ;  but  it  is 


testator's  name  jto  any  will  by  bis  directioD,  shall  write  bis  own  name  as  a 
witness  to  tbe  will.  Whoever  shall  neglect  to  comply  with  either  of  these 
provisions,  shall  forfeit  fif\y  dollars,  to  be  recovered  by  any  person  interest- 
ed in  the  property  devised  or  bequeathed,  who  will  sae  for  the  same.  8ach 
omission  shall  not  affect  the  validity  of  any  will ;  nor  shall  any  person  liable 
to  the  penalty  aforesaid,  be  excused  or  incapRcitated  on  that  account,  from 
testifying  respecting  the  execution  of  such  will. 

**  ^42.  No  will  in  writing  except  in  the  cases  hereinafter  mentioned,  nor 
any  part  thereof,  shall  be  revoked,  or  altered,  otherwise  than  by  some  other 
will  in  writing,  or  some  other  writing  of  the  testator,  declaring  such  revo- 
cation or  alteration,  and  executed  with  the  same  formalities  with  which  the 
will  itself  was  required  by  law  to  be  executed  ;  or  unless  such  will  be  burnt, 
torn,  cancelled,  obliterated  or  destroyed,  with  the  intent  and  for  the  pur- 
pose of  revoking  the  same,  i>y  the  testator  himself,  or  by  another  person  in 
his  presence,  by  bis  direction  and  consent  ;  and  when  so  done  by  another 
person,  the  direction  and  consent  of  the  testator,  and  the  fact  of  such  injury 
or  destruction,  shall  be  proved  by  at  least  two  witnesses. 

"  ^  43.  If  after  the  making  of  any  will,  disposing  of  the  whole  estate  of 
the  testator,  such  testator  shall  marry,  and  have  issue  of  such  marriage, 
born  either  in  his  life-time  or  after  his  death,  and  the  wife  or  tbe  issue  of 
such  marriage  shall  be  living  at  the  death  of  the  testator,  such  will  shall  be 
deemed  revoked,  unless  provision  shall  have  been  made  for  such  issue  by 
some  settlement,  or  unless  such  issue  shall  be  provided  for  in  the  will,  or 
in  such  way  mentioned  therein,  as  to  show  an  intention  not  to  make  such 
provision;  and  no  other  evidence  to  rebut  tbe  presumption  of  such  revo- 
cation, shall  be  received. 

"  §  44.  A  will  executed  by  an  unmarried  women,  shall  be  deemed  revo- 
ked by  her  subsequent  marriage." 

*'  §  49.  Whenever  a  testator  shall  have  a  child  born  after  tbe  making  of 
'his  will,  either  in  his  life-time  or  after  his  death,  and  shall  die,  leaving  such 
child,  so  after  born,  unprovided  for  by  any  settlement,  and  neither  provided 
for,  nor  in  any  way  mentioned  in  his  will,  every  such  child  shall  succeed  to 
the  same  portion  of  the  father's  real  and  personal  estate,  as  would  have 
descended  or  been  distributed  to  such  child,  if  tbe  father  bad  died  intestate, 
and  shall  be  entitled  to  recover  the  same  portion  from  the  devisees  and  le- 
gatees, in  proportion  to,  and  out  of  the  parts  devised  and  bequeathed  to 
them,  by  such  will." 

'*  §  62.  Whenever  any  estate,  re:i1  or  personal,  shall  be  devised  or  be^ 
queathed  to  a  child  or  other  descendant  of  the  testator,  and  such  le^tee 
or  devisee  shall  die  during  the  life-time  of  the  testator,  leaving  a  child  or 
other  descendant  who  shall  survive  such  testator,  such  devise  or  legacy 
shall  not  lapse,  but  tbe  property  so  devised  or  bequeathed  shall  vest  in  the 
surviving  child  ur  other  descendant  of  the  legatee  or  devisee,  as  if  such 
legatee  or  devisee  had  survived  the  testator  and  had  died  intestate." 
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not  neceflsaiy  that  he  should  sign  his  name  at  the  bottom  of  the  w31  ;[2] 
it  IS  sufficient  if  his  name  be  in  any  part  of  it  in  his  own  handwriting. 
As,  for  instance,  a  will  in  the  haudwritmg  of  the  testator,  beginning  with 
the  words,  *^  I,  ^.  B^  do  make  this  my  last  will,"  has  been  held  to  be 
properly  signed  :(m)  and  if  the  testator  cannot  write,  his  mark  will  be  a 
sufficient  signature,  (n)  Bui  if  the  will  be  on  several  sheets,  and  it  ap- 
pear to  have  been  the  intention  of  the  testator  to  sign-  every  one^  but, 
from  weakness  or  incapacity,  he  leave  some  of  them  unsigned,  it  will 
not,  it  seems,  be  a  sufficient  execution  within  the  statute,  (o)  The  effect 
of  sealing  alone  is  not  yet  quite  decided;  but  it  is  the  better  opinion,  that 
it  is  not  a  sufficient  signature,  (jp) 

It  is  not  required  by  the  statute,  that  the  witnesses  should  see  the  de- 
visor sign,  or  that  he  should  sign  in  their  presence,  or  that  they  should 
be  informed  of  the  nature  of  the  instrument  they  are  about  to  attest;  it 
is  sufficient,  if  the  devisor  declare  to  them,  that  the  signature 
[  H62  ]  is  his  handwrit-^ing,  or  even,  it  seems,  without  such  declara- 
tion, if  the  whole  body  of  the  will,  as  well  as  the  name  be  writ- 
ten by  himself.  (9)  And  in  a  late  case  where  the  testator  was  blind,  the 
Court  of  Common  Pleas  determined,  that  it  was  not  necessary  on  that 
account,  under  the  statute,  to  read  over  the  will,  previous  to  the  execu- 
tion, in  the  presence  of  the  attesting  witness ;  although,  if  there  were 
other  circumstances  inducing  a  suspicion  of  fraud,  such  an  execution 
would  materially  strengthen  the  presumption.(r) 

The  next  formality  is  the  attestation  and  subscription.    It  must  be  at- 
tested and  subscribed  by  three,  [1]  or  more  witnesses,  but  it  is  not  neces- 

<«)  Lema^M  ▼.  Stmiey,  3  Lev.  1.  (9)  Gray$<m,  t  Atkinaon,  2  Yes.  454.  £/• 

(11)  Jfarrttony.  Horruon,  8  Vet.  juo.  185.  lUi.iSmUh^l  Vet.  Jan.  11.    S*  C.  I  Dick. 

•ad  Aidy  y.  €Hx,  8  Vet.  Jan.  501.  225.    TYyvmer  v.  Jatkatm^  cited  I  Vet.  487. 

(o)  iltgfti,  d.  Color,  ▼.  Price,  Doog.  241.  recog.  2  Vet.  268.    SfotiMoiiee  j.Evetfn^Z 

(p)  Lanagfu  r.  SttaUey,  8  Leir.  1.    Lid  v,  P.  Wm.  255.    Peaie  ▼.  Oiig/y,  Comyii,  197. 

.  Libb,  1  Show.  flB.    8.  C.  Curth  85.    Wam^  (r)  Longdutmpt  d.  Goo^feUaw,  r,  FUh^  2 

Jbrd  T.   Wamrford,  Stno.  764.    SmUh  t.  N.  R.  415. 

£«aiw,l  Wilt.  818.    EUU  t.  SmUh,  1  Vet. 

jui.lL    s:  C.  1  Dick.  825. 


[2]  But  by  the  *'  Revised  Statutes"  of  New-York,  <'  It  shall  be  sub- 
<«  scribed  by  the  testator  at  the  end  of  the  will.''  Vide  Part  2,  Chap.  6, 
Tit.  1 ,  §  40.     {Ciitd  SUPRA,  «.  [1 .]) 

[1]  Tfoo  witnesses  are  sufficient  in  New-York.  Vide  ''  Revised  Sta- 
tutes,^*  Part  2,  Chap.  6.  Tit.  1,  §  40.     (Cited  ante,  Page  261,  n.  [1.]) 
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saiy  that  the  attestation  and  subscription  of  all  the  witnesses,  should  be 
al  one  time.  Hence,  where  the  devisor  publit»hed  his  will  in  the*pre-* 
sence  of  two  witnesses,  who  subscribed  it  in  his  presence,  and  some 
time  after  he  sent  fur  a  third  witness,  and  published  it  in  his  presence  al* 
so,  the  will  was  holden  to  be  duly  attested.(8)  But  it  is  necessary  that 
all  the  witnesses  attest  the  same  instrtment,  and  that  the  instrument  at- 
tested be  that  by  which  the  lands  are  intended  tp  pass.  Therefore,  where 
a  testator  devised  ins  lands  by  a  will,  made  in  the  presence  of,  and  attes* 
ted  by  two  witnesses  only,  and  about  a  year  after  made  a  codi- 
cil, whereby  h6  revoked[2}  a  legacy  given  by  hie  will,  '''^and  de-  [  ^S63  ] 

(«)  GryU  Y.  Gryle,  2  Atk.  17.  (n.)    EUU       kituon^  2  Vei .  454, 45S. 
y.  Amtt,  1  Vet.  jnn.  11. 14.    Grayton  r.  At- 


A  Probate  of  ii  will,  proved  before  the  surrogate  of  the  city  and  county 
of  NeW'Tork,  in  the  year  1119^  after  the  adoption  of  the  Constitution  of  the 
state,  but  white  the  city  o(  J^'ew-York  was  in  the  possession  of  the  enemy, 
and  which  probate  was  graoted  by  the  Deputy  of  the  British  governor,  ac* 
cording  to  the  practice  of  the  colonial  govcrninent,  is  valid,  being  confirm- 
ed by  the  act  of  the  10th  May,  1784,  (1  Gr.  ed.  Laws,  121.)  provided  the 
same  he  recorded  in  the  office  of  the  judge  of  probates :  and,  by  an  act  of 
the  30tb  March,  1 799,  the  judge  of  probates  being  required  to  deliver  to 
the  surrogate  of  the  city  of  New-York^  all  papers,  records,  &lc.  appertain- 
ing to  the  Court  of  Probates,  on  the  1st  of  May,  1787,  except  in  particu- 
lar cases  ;  and  as  the  custody  of  the  will  in  question  belonged  to  the  Sur- 
rogate of  the  city  of  JV.  F.  by  the  last  mentioned  act,  ^n  Exemplification 
of  the  record  of  such  will,  given  by  the  surrogate  of  N.  F.,  accompanied 
with  his  certificate,  that  the  original  could  not  be  found  in  his  office,  Is 
sufficient  evidence  of  such  will,  in  an  action  of  Ejectment,  under  the  Act 
concerning  Wilis,  (Sess.  36.  c.  23.  s.  21.)  hy  which  the  exemplification  of 
a  will  recorded  in  the  office  of  the  judge  of  probates^  before  the  1st  JanuU" 
ry,  1785,  the  original  of  which  cannot  bo  found  in  bis  office,  is  allowed  to 
be  read  in  evidence,  in  real  or  mixed  actions.  Jackeon  ex  dem,  Colden  vs. 
Wahh,  14  Johns.  Rep,  407. 

[2]  The  *•  Revised  Statutes,"  Part  2,  Chap.  6,  Tit.  1,  §§  45,  46,  47,  48 
&  53,  (Vol.  2, pp.  64,  65,  & 66,) specify  the  modes  in  which  wills  may  be 
.  revoked  or  cancelled. 

*'  §  45.  A  bond,  agreement,  or  covenant,  made  for  a  valuable  consider- 
ation, by  a  testator,  to  convey  any  property  devised  or  beaueathed  in  any 
will  previously  made,  shall  not  be  deemed  a  revocation  of  such  previous 
devise  or  bequest,  either  at  law  or  in  equity ;  but  such  property  shall  pass 
by  the  devise  or  bequest,  subject  to  the  same  remedies  on  such  bond, 
agreement,  or  covenant,  for  a  specific  performance  or  otherwise,  against 
the  devisees  or  legatees,  as  might  be  bad  by  law  against  the  heirs  of  the 
testator,  or  hisnesU  of  kin,  if  the  same  had  descended  to  them. 

^'  ^  46.  A  charge  or  incumbrance  upon  atty  real  or  personal  estate,  for 
&e  purpose  of  secqiing  the  payment  of  moneyi  or  the  perforipaoce  of  any 
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Glared  that  the  will  should  be  ratified  and  confirmed  in  M  thing?. 


covenant,  shall  not  be  deemed  a  revocation  of  aoy  will  relating  (o  the  same 
estate,  previonsly  executed ;  but  the  devises  and  legacies  therein  contain- 
ed, shall  pass  and  take  effect,  subject  to  such  charge  or  mcumbrance. 

**  ^47.  A  conveyance,  settlement,  deed,  or  other  act  of  a  testator,  by  which 
his  estate  or  interest  in  property,  previously  devised  or  bequeathed  by  him, 
shall  be  altered,  but  not  wholly  divested,  shall  not  be  deemed  a  revocation 
of  the  devise  or  bequest  of  such  property ;  but  such  devise  or  bequest  shall 
pass  to  the  devisee  or  legatee,  the  actual  estate  or  interest  of  the  testator, 
which  would  otherwise  descend  to  his  heirs,  or  pass  to  his  next  of  kin  ;  un- 
less in  the  instrument  by  which  such  alteration  is  made,  the  intention  is  de» 
clared,  that  it  shall  operate  as  a  revocation  of  such  previous  devise  or  be- 
quest. 

"§  48.  But  if  the  provisions  of  the  instrument  by  which  such  alteratioD 
is  made,  are  wholly  inconsistent  with  the  terms  and  nature  of  such  previous 
devise  or  bequest,  such  instrument  shall  operate  as  a  revocation  thereof, 
unless  such  provisions  depend  on  a  condition  or  contingency,  and  such  con- 
dition be  not  performed,  or  such  contingency  do  not  happen." 

**  §  53,  If,  after  the  making  of  any  will,  the  testator  shall  duly  make  and 
execute  a  second  wilK  the  destruction,  cancelling  or  revocation  of  such  se- 
cond will,  shall  not  revive  the  6rst  will,  unless  it  appear  by  the  terms  of 
such  revocation,  that  it  fvas  his  intention  to  revive  and  give  effect  (o  his 
first  will ;  or  unless  after  such  destruction,  cancelling  or  revocation,  he  shall 
duly  re-publish  his  first  will." 

The  mere  act  of  cancelling  a  will  is  nothing,  unless  it  be  done  animo  r6- 
vocandi.     Jackion  ex  dfitn.  Howard  vs.  Holhway,  7  Johns,  Rep.  394. 

So,  if  the  testator,  without  a  republication  of  his  will,  make  alterations 
and  corrections  in  it,  with  the  intent  not  to  destroy,  but  to  enlarge  and  ex- 
tend a  devise  already  made,  it  is  not  a  revocation  of  the  devise.     Ibid. 

Parol  evidence  of  the  revocation  of  a  will,  is  inadmissible.  Jackson  ex 
dem  Coe  vs.  Kniffen^  2  Johns.  Rep.  31.  Sf  Vide  Dan  Sf  Ah  vs.  Brown^  Sf 
Ah  4  Cowens  Rep.  483. 

A  testator  may  revoke  a  will  in  whole  or  in  part,  at  any  time  before  his 
death.     MaUer  of  Nan  Michel,  14  Johns.  Rep.  324. 

Where  the  execution  of  a  will  is  established,  there  must,  in  order  Jo  re- 
voke it,  be  some  outward  and  visible  sign  of  revocation,  or  cancelling  ant- 
mo  revocandi.  Jackson  ex  dem.  Browns  vs.  Betts,  9  Cowen^s  Rep.  208. 
^  Fide  Same  Case,  6  Cowen's  Rep.  377.  ^  Fide  Dan  ^  Al.  vs.  Brown 
^  Al,  4  Cowen's  Rep.  483, 

If  a  man  let  his  will  sland  until  his  death,  it  is  his  will,  otherwise  not. 
It  is  ambulatory  till  his  death.     Ibid. 

Where  there  are  two  devises  by  the  same  testator,  the  last  operates  as 
a  revocation  of  the  first,  only  .so  far  as  it  is  incon.«istent  with  it.  As  to  the 
sidue  the  former  devise  shall  stand.  Brant  ex  dem.  Wilson  vs>.  Wilson^  8 
Cowen^s  Rep.  56. 

So,  a  Codicil  not  expressly  revoking  a  former  will  of  real  estate,  thoagh 
it  profess  to  make  a  disposition  of  the  whole  estate  different  from  the  will, 
if,  in  fact,  it  do  not  do  so,  but  only  in  part,  it  is  but  a  revocation  pro  tanio^ 
Ibid. 
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except  as  altered  by  that  writing,  and  that  his  codicil  should  be 
taken  as  part  of  his  wiH ;  and  executed  this  codicil  in  the  presence  of 
one  of  the  former  witnesses  and  another  person,  neither  the  first  will, 
Bor  the  other  witness  to  it,  being  present,  it  was  holden  to  be  an  insuffi^ 


A  subsequeot  marriage  and  birth  of  a  child,  is  an  implied  revocation  of  a 
will,  if  the  testator  did  not,  after  those  events  took  place,  republish,  or  sig- 
nify nn  intention  that  it  should  be  established  ;  and  in  such  case,  the  will 
ought  nut  to  be  proved,  or  admitted  to  record.  Wikoz  vs.  Rooiest  1  Wash, 
Rep.  140. 

A  will  of  personal  estate  was  considered  revoked  by  a  subsequent  wiU, 
which  was  established  as  sufficient  to  pass  chattels,  though  not  written  or 
subscribed  by  the  testator;  the  same,  iiowover,  having  been  prepared  by 
his  directions,  corrected,  and  afterwards  declared  by  him,  to  be  his  will. 
Giasscock  vs.  Smither  ^  Hunt^  1  CaWs  Rep.  479. 

If  before  the  act  of  1794,  concerning  wills,  a  man  having  children, 
made  a  will  and  devised  his  whole  estate  among  them,  after  which  he  mar- 
ried a  second  wife,  by  whom  he  had  children,  and  died  without  altering  his 
will,  the  second  marriage  and  birth  of  children,  were  no  revocation  of  the 
will.     Yerbyvfi.  Ycrhy,  3  CalVa  Rep,  334. 

Circumstances  may  rebut  an  implied  revocation  of  a  will.     Ibid. 

A  testator  made  a  will  in  due  furm  of  law,  to  which  ho  afterwards  sub- 
joined a  codicil,  he  then  made  a  second  will,  and  annexed  a  postscript  to 
it,  by  which  he  *"  revuked  all  former  wills,''  and  signed  the  postscript :  the 
second  will  was  cancelled  by  cutting  his  name  out  from  the  body  of  it,  but 
leaving  the  postscript  with  his  name  subjoined  to  it.  This  paper  was  care- 
fully preserved  by  the  testator ;  as. also  bis  first  will;  both  of  which  Were 
found  after  bis  death.  It  was  determined. that  the  postscript  of  the  second 
will  was  a  substantive  revocation  of  the  6rst;  and  that  the  cancelling  of  the 
second  will  did  not  necessarily  cancel  the  postscript,  so  as  to  set  up  the 
first,  as  the  will  of  the  testator.  Bates  ys,  Holman,  Ex'r,  3  Hen.&'Munf, 
Rep.  602. 

If  seemsj  that  a  deed  of  trust,  conveying  all  the  property  of  the  grantor, 
A  certain  persons  and  their  heirs  **  for  ever,  with  warranty  ;  nevertheless, 
upon  special  trust  that  they  shall  pay  the  profits  to  himself  during  his  life;'* 
concluding  with  declaring  its  true  intent  and  meaning  to  be,  that  at  bis 
death  *'  every  thing  therein  contained  between  the  parties  should  become 
null  and  void/',  is  a  conveyance  to  the  trustees  and  their  heirs,  of  an  estate 
for  the  life  of  the  grantor  only,  and  not  a  revocation  of  a  previous  wiU. 
Ibid. 

A  commission  of  lunacy  against  a  testator,  is  not  a  revocation  of  a  will 
which  he  made  when  of  sound  mind.     Ibid. 

The  parol  declarations  of  a  devisor  will  not  amount  to  a  revocation  of  a 
will  of  lands  ;  nor  can  they  be  received  upon  a  question  of  revocationp  un- 
less they  relate  to  the  res  gesttz.  They  are  then  evidence  to  shew  the  in- 
tent with  which  the  act  was  done.  Dan  8f  Al  vs.  Brown  8r  Al.  4  C^wen^s 
Rep.  483. 

To  revoke  a  will  by  cancelkition,  this  must  be  done  animo  revocandi.^ 
The  slightest  degree  of  cancellation,  &c.  with  intent  to  revoke,  will  ope- 
ra te  as  a  revocation.     Ibid. 
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cient  attestation. {t)[l]  And  where  a  testator,  by  a  will  not  wihkesstd^  de- 
vised lands,  and  afterwards  made  a  codicil,  and  taking  the  codicil  in  one 
band,  and  the  will  in  the  other,  said,  ^^  This  is  my  will  whereby  I  have 
setded  mj  estate,  and  I  publish  thin  codicil  as  part  thereof,''  the  signa* 
ture  of  the  codicil,  by  the  testator  and  three  witnesses,  was  held  insuffi- 
cient to  render  the  will  valid. (ti)  But  if  there  be  several  instruments 
written  by  the  testator  upon  one  paper,  and  it  plainly  appear  that  his  in- 
tention was,  that  all  should  form  but  one  will,  and  not  a  will  and 
codicil,  in  such  case,  the  execution  of  the  last  instrument  will  be  con- 
sidered as  an  execution  of  the  whole.(o)[SJ     So,  also,  if  a  will  be 

(0  Lu  w.  Libh,  8  Lot.  1.    S  C.  Carth.  35.  (o)  Carhton,  d.  GrijBfin,  t*  Gri^lii,  Burr. 

(tt)  Pa^pknu€t  ▼•  Lord  Lantdown,  cited       549. 
Ckim.  384.    AUortiey   Otneral  t.  Bamu— 
Free.  Cha.  270. 


[]]  Id  Ejectment  for  lands  claimed  under  a  will,  it  is  do  objection  to 
giving  iD  evideDce  papers  relating  to  the  lands,  that  part  of  the  testator's 
interest  had  accrued  after  the  making  of  the  will.  Burke  vs.  Lessee  of 
Young,  2  Serg.  ^  R  Rep.  383. 

A  devise  of  lands  will  not  pass  lands  acquired  subsequently  to  the  exe- 
cdtion  and  publicatioD  of  the  will,  without  a  republication.  Jackson  ex  dem. 
Howard  vs,  HoUoway^  7  Johns,  Rep,  390.  S.  P.  Jackson  ex  dem.  Ro- 
gers vs.  Potter,  9  Johns.  Rep.  312. 

Where  the  testator  altered  his  will,  by  erasures  aud  intertiDeations,  so  as 
to  make  the  devise  extend  to  all  laods  of  which  he  should  die  seised ,  and 
endorsed  a  memorandum  to  tbht  effect  on  the  will,  stating  the  alterations 
which  he  had  made,  but  the  memorandum  was  attested  by  two  witnesses 
only;  Held,  that  the  alteration  was  iuoperative,  and  that  lands  acquired 
subsequently  to  the  date  of  the  devise,  descended  to  the  heirs  at  law. — 
Jackson  ex  dem,  Howard  vs.  Holloway,  7  Johns.  Rep.  394. 

A  republication  so  as  to  affect  after-acquired  lands,  must  be  made  with 
the  same  solemnities  as  the  execution  of  the  original  will.  Jackson  ex  dem. 
Rogers  vs.  Potter^  9  Johns,  Rep.  StS. 

Where  a  persojfi  made  a  will,  in  1805,  devising  all  his  estate,  and,  after- 
wards, became  seised  of  other  lands,  and  hi  his  last  sickness,  in  1810,  de- 
clared that  he  had  made  a  disposition  of  all  his  estate,  by  a  will  which  he 
had  deposited  with  S.,  and  that  he  did  not  wish  to  alter  it,  except  to  add 
another  executor  ;  this  was  Held  not  to  amount  tb  a  republication  of  the 
will,  so  as  to  pass  the  after- acquired  lands.     Rnd. 

[2]  Where  any  part  of  a  will  is  ambiguous,  the  whole  will  is  to  be  con* 
sidered,  for  the  purpose  of  ascertaining  the  intention  of  the  testator  in  that 
particular  part  ;  but  where  the  intention  is  clear  and  certain,  and  no  re- 
pugnancy appears  between  the  differeot  parts  of  the  will,  no  such  aid  is 
necessary  or  proper.  Jackson  ex  dem.  Van  Vechien  vs.  SUl.  1 1  Johns.  Rep. 
201.  ^ 
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*written  upon  several  sheets  of  paper,  but  at  one  time,  it  will  [  *264  ] 
be  valid,  although  all  the  sbeetn  are  not  executed  by  the  testa* 
tor,  nor  signedby  the  witnesses,  nor  even  seen  by  them,  provided  the 
last  sheet  be  regularly  signed  and  attested,  and  evei7  part  of  the  will  b  e 
present  at  the  time  of  the  execution ;  of  which  latter  fact  the  presump- 
tion of  law  will  be  in  favour,  should  the  different  sheets  correspond.(to) 

.  The  attestation  and  subscription  of  the  witnesses  must  be  in  the  pre- 
sence of  the  testator,  but  proof  need  not  be  given,  that  the  testator  axXU" 
iiUy  did  see  the  witnesses  subscribing  :  their  attestation  is  sufficient,  if  it 
appear  that  he  might  see  them.  Thus,  where  the  witnesses  sigm^d  in  a 
room  adjoining  to  the  one  which  contained  the  testator^s  bed,  upon  a  ta- 
ble opposite  to  the  door  of  communication,  it  was  holden  to  be  sufficient* 
-ly  in  the  testator's  presence.(a;)  So,  also,  where  the  tet«tator  executed 
his  will  in  his  carriage,  and  the  witnesses  signed  their  names  in  a  room 
hard  by,  and  the  carriage  being  in  such  a  situation  as  to  enable  the  tes- 
tator to  see  what  was  passing  in  the  room,  the  will  was  held 
Ho  be  valid,  (y)  But  if  the  testator  could  not  possibly  see  the  [  *365  ] 
witnesses  subscribe,  as  if  they  subscribe  in  another  room  out 
of  sight,  although  by  the  testator's  express  directions,  the  execution  will 
not  be  good  :  tUe  design  of  the  statute  being  to  prevent  a  wrong  paper 
from  being  intruded  on  the  testator  in  the  place  of  the  triie  one.{z)  And 
upon  this  principle,  if  the  testator,  between  the  time  of  his  own  subscrip- 
tion, and  the  subscription  of  the  witnesses,  lose  his  mental  powers,  it 
will  invalidate  the  will,  although  signed  in  his  presence.(a) 

The  clause  of  attestation  generally  expresses,  that  the  witnesses  sub- 
scribed in  the  presence  of  the  testator ;  but  such  a  statement  is  not  ab- 
solutely necessary,  and  if  omitted,  the  jury  wiU  not  be  concluded  froip 
finding  that  the  will  was  duly  subscribed,  although  all  the  witnesses  are 
dead,  and  their  signatures  proved  in  the  common  way.(b) 

(to)  Band  ▼.  Seawdl,  Burr.  1778.  a  C  W.  riek  r.  Brodenck,  1  P.   Wmt.  289.    Maehtl 

BIk.  407.    B.  N.  P.  264  t.  lernpl^,  2Bhow  28B. 

(ff)  Shires  t-  Olaneock,  Salk.  688.    Jkny  (a)  Rigki,  d.  Color  ▼.  Price,  Doug.  241. 

T.  amiih^Z  Balk.  89ft.  (6)  Bands  r.  James.  Com  581.    Brieer, 

(y)  CoMOMT.  Xlaiit»  1  Bro.  C.  C.  99.  Smth.  WUlei,  1     Croft  r.  PawUt,  Stnui. 

(«)  £cdetton  T.  Petty,  Cartb.  79.    Arotfe-  1109. 


Bince  the  statute  of  wills,  as  well  as  before^  a  will  may  be  construed  id 
connexion  with  another  iDstrament  in  writing  to  which  it  refers.  Jackson 
ex  dem,  Herrick  vs.  Babcock^  12  Jokm.  Rep,  389. 
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With  respect  to  the  credibility  of  the  attesting  witnesses,  it  may  be  ob- 
served generally,  that  they  roust,  at  the  time  of  their  attestation,(c)  have 
the  use  of  their  reason,(d)  be  sensible  of  the  obligation  of  an  oath,(e) 
and  unconvicted  of  any  infamous  criiiie.(/)  Formerly  a  devisee,  taking 
a  beneficial  interest  under  the  will,  was  considered  not  a  credi- 
f  *266  ]  ble  witness  to  prove  its  execution  within  the  intent  of  the  •stat- 
ute ;(g)  but  doubts  being  entertained,  whether  his  credibility 
might,  not  be  restored  by  a  release,  payment,  or  extinguishment  of  all  his 
]nterest,(^)  it  is  enacted  by  the  statute  25  6.  II.  c.  6.,  (afler  reciting  that 
it  had  been  doubted  who  were  to  be  deemed  legal  witnesses  within  the 
statute  of  frauds,)  ^Uhat  if  any  person  shall  attest  the  execution  of  any 
^^  will  or  codicil,  (to  whom  any  beneficial  devise,  legacy,  estate,  interest, 
^^  gift,  or  appointment,  affecting  any  real  or  personal  estate,  except  char- 
"  ges  on  land,  &c.  for  payment  of  debts  shall  be  given,)  such  devise,  le- 
"  gacy,  &c.  shall,  so  far  only  as  concern  such  person  attesting  the  exe- 
'^  cution,  or  any  person  claiming  under  him^  be  utterly  null  and  void  ; 
"  and  such  person  shaU  be  admitted  as  a  witness  to  the  execution  of  such 
'^  will  or  codicil,  within  the  intent  of  the  said  act,  notwithstanding  such 
'^  devise,  legacy,  A&c.  And  in  case  any  will  or  codicil  shall  be  charged 
.**  with  any  debt,  and  any  creditor,  whose  debt  is?  so  changed,  shall  attest 
**  the  execution  of  nuch  will  or  codicil,  every  such  creditor,  notwithstand- 
^'  ing  such  charge,  shall  be  admitted  as  a  witness  to  the  execution  of  such 
**  will  Of  codicil,  within  the  intent  of  the  said  act.  Provided,  always, 
"  that  the  cre«lit  of  every  such  witness,  so  attesting  the  execution  of  any 
"  will  or  codicil,  in  any  of  the  cases  within  this  act,  and  all  circumstan- 
^^  ces  relating  thereto,  shall  be  subject  to  the  consideration  and  determin- 
"  ation  of  the  Court  and  the  jury,  before  whom  any  such  witness  shall  be 
^'  examined,  or  his  testimony,  or  attestation  made  use  of,  in  like  manner 
^'  as  the  credit  of  witnesses  in  all  other  cases  ought  to  be  considered 
"  and  determined."[l]     It  seems,   however,  notwithstanding  the  pro- 

(c)  PmdoA,  d.  Afocfcinder,  ▼.  MatAinder,  (/)  81  Geo.  III.c.  85.    Chater  t.  Bmo- 
WiUet.eSS.                                                           Aim,  3  Lev  426. 

(d)  Gilb   Evid.  109.  (g)  HWiardy  Jenningt,  ILd.  Rayrn.  605. 
(c)  Hales,  P.  C.  2  toI.  279— Omk&uiu2  y.       S.  C  Com.  Rep.  91 

BoHrcr,  WiOet,  588.  (h,    Vide  AnsUy  t.  Bototing,  2  SCnn. 

1253    Wyndham  ▼  Cfhetwynd^  1  Burr.  414v 


[1]  The  '*  Revised  Statutes:'  Part  2  Chap.  6,  Tit.l.  §§6,  50.  51,  {Vol 
.  2,  pp,   67,  65,   66f)  cuntaiD  the  foUowiDg  regalations  as  to  witnesses,  to 
wills. 
<<  §  6.  If  hj  any  will,  any  real  estate  be  charged  with  any  debt,  and  the 
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visions  of  this  statute,  that  a  married  woman  is  not  a  credi- 

*ble  witness  to  attest  a  will  under  which  her  husband  takes  a  [  *i&1  ] 

beneficial  interes«t.(i)[l] 

The  result  of  the  foregoiag  inquiry  seems  to  be,  that  in  order  to 
prove  a  will  dnly  executed  withm  tlie  statute  of  frauds,  it  must  appear 
that  it  was  signed  by  the  testator ;  that  ii  was  published  by  him  in  the 
presence  of  three  or  more  credible  witnesses,  either  at  the  same  or  dif- 
ferent times ;  that  the  witnesses  subscribed  their  names  respectively  in 
the  presence  of  of  the  testator;  and  that  they  all  signed  the  same  instru- 
ment. 

To  prove  these  facts,  the  original  will  should  be  produced,  and  one  of 
the  subscribing  witnesses  must  be  called  to  show  that  the  solemnities 

(0  BeUiton  ▼    Bromley,  12  Baat.  260. 


creditor  whose  debt  is  no  charged,  shall  attest  the  execution  thereof,  such 
creditor,  notwithstanding  such  charge,  shall  he  adniiUed  as  a  competent 
witness,  to  prove  the  execution  of  such  will." 

'*  ^  50.  If  any  person  shall  be  a  subscribing  witness  to  the  execution  of 
any  will,  wherein  any. beneficial  devise,  legacy,  interest  or  appointment  of 
any  real  or  personal  estate,  shall  be  made  to  such  witness,  and  such  will 
cannot  be  proved  without  the  testimony  of  such  witness,  the  said  devise, 
legacy,  interest,  or  appointment,  shall  be  void,  so  far  only  as  concerns  such 
witness,  or  any  claiming  under  him  ;  and  such  person  shall  be  a  competent 
witness,  and  compellable  to  tcsttfy  respecting  the  execution  of  the  said 
will,  in  like  manner  as  if  no  such  devise  ur  bequest  had  been  made. 

**  §  51.  But  if  such  witness  would  have  been  entitled  to  any  share  of  the 
testator's  estate,  in  case  the  will  was  not  established,  than  so  much  of  the 
share  that  would  have  descended,  or  have  been  distributed  to  such  witness, 
shall  be  saved  to  him,  as  will  not  exceed  the  value  of  the  devise  or  bequest 
made  to  him  in  the  will,  and  be  shall  recover  the  same  of  the  devisees 
or  legatees  named  in  the  will,  in  proportion  to,  and  out  of,  the  parts  de« 
vised  and  bequeathed  to  them." 

A  devise  or  legacy  to  a  witness  is  absolutely  void;  so  that  a  convey- 
ance by  the  devisee  to  a  third  person  is  inoperative.  Jackson  ex  dem.  Den-- 
niston  vs.  Denniston^  4  Johns.  Rep,  311. 

[I]  If  either  husband  or  wife  be  a  witness  to  a  will,  containing  a  devise  or 
legacy  to  the  other,  such  devise  or  legacy  is  void,  ami  the  party  is  a  com- 
petent witness  tu  the  will  Jackson  ex  dem.  Cooder  vs.  Woods^  1  Johns. 
Cas,  163.     Jackson  ex  dem.  Beach  vs.  Durland,  2  Johns.  Cas.  314. 

A  grantor,  with  covenant  of  warrnty,  is  a  competent  witness  for  bis 
grantee  in  an  action  of  Ejectment  bruught  by  the  grantee  for  the  recovery 
of  the  possession  of  the  premises  conveyed  ;  although  he  would  not  be  a 
competent  witness  to  support  the  title  of  his  vendee  in  an  action  against 
him  for  the  premises  by  a  third  person.  Jackson  ex  dem,  Montresor  Sf  AL 
vs.  JRicc,  3  Wend.  Rep.  180. 
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required  by  the  statute  have  been  complied  with.  And  if  such  witness 
can  prove  the  whole  execution,  (as  that  the  testator  signed  in  the  pres- 
ence of  himself  and  two  other  witnesses,  or  that  he  acknowledged  his 
signing  to  each  of  them,  and  that  each  of  the  witnesses  subscribed  in 
his  presence,)  this  will  be  sufficient  proof  of  the  will,  without  catling  the 
others.[2]  But  if  the  witness  who  is  called  can  only  prove  his  own 
share  of  the  transaction,  as  must  happen  where  the  testator  acknowl- 
edged his  signing  to  the  witnesses  separately,  the  other  witnesses  ought 
in  that  case  to  be   called.(  j)[3]       If,   also,  the  will  is  disputed,  by 

(  j)  Philip*  Evidence,  8  Edit.  439. 


[i]  Oae  of  the  subscribing  witnesses  to  a  will,  if  he  can  prove  all  the 
solemnities,  required  by  the  statute,  is  sufficieDt  for  the  plaintiff;  but  if  the 
witness  called  can  only  prove  bis  own  signature,  other  witnesses,  if  living, 
must  be  produced,  or,  if  they  are  dead,  their  hand  writing  and  that  of  the 
testator  must  be  proved  ;  and  it  is  then  a  question  of  fact,  whether,  under 
all  the  circumstances,  all  the  reqaisites  of  the  statute  have  been  complied 
with.     Jackson  ex  dem  Lt  Grange  vs.  Le  Gtange^  19  Johns.  Rep.  386. 

One  of  the  subscribing  witnesses  to  a  will  oflands,  may  prove  k^  execu- 
tion, on  atrial  at  law.  And  this  though  the  will  be  lost,  or  nt)t -produced  in 
court.     Dan  Sf  AL  vs.  Browner  AL  4  Coteen*s  Rep.  483. 

And  where  a  witness  to  a  lost  will  proved  its  due  attestation  by  three 
witnesses,  but  had  forgotten  the  name  of  one  of  them,  having  no  doubt, 
however,  that  he  was  a  competent  witness,  this  was  holden  sufficient.  Ibid. 

Proof  by  a  subscribing  witness  that  he,  with  two  others,  saw  executed, 
and  that  they  witnessed  a  will  of  land  which  he  had  seen  at  the  Surogate's  of- 
fice, which  was  identified  with  the  one  produced  on  the  trial;  though  the 
witness  was  too  dim  of  sight  to  see  it  at  the  trial ;  Held  sufficient  proof 
of  the  will  on  a  trial  at  law.  Jackson  ex  dem.  Henry  vs.  Thompson,  6  Cow* 
en^sRep.  178. 

One  claiming  through  deeds  which  recite  a  will  is  estopped  to  question 
its  genuineness.  Jackson  .ex  dem.  Henry  vs.  Thompson,  6  Caofen's  Rep. 
178. 

Where  the  witnesses  to  a  will  were  alldea*!,  and  one  of  them  had  signed 
the  initials  of  his»  name,  as  his  mark,  and  the  testator  bad  also  signed  his 
mark,  and  the  hand- writing  of  two  of  the  witnesses  was  proved;  and  a 
witness  at  the  trial,  in  1807,  swore  that  he  had  seen  the  other  witness  make 
bis  mark,  in  the  year  1760,  to  a  paper  in  his  possession,  and  that, 
from  a  comparison  of  the  two  marks,  and  from  the  peculiar  manner  in 
which  one  of  the  initial  letters  was  made,  he  believed  the  mark  affixed  to 
the  wilt  was  made  by  the  witness  to  it ;  keld,  that  this  was  sufficient  evi- 
dence of  the  execution  of  the  will  to  permit  it  to  be  read  to  the  jury,  when 
accompanied  with  evidence  of  a  possession  by  the  devisees  under  the  will, 
and  of  the  declarations  of  one  of  the  other  witnesses,  in  hia  lifetime,  as  to 
the  due  attestation  by  all  the  witnesses.  Jackson  ex  dem.  Van  Dusen  vs. 
Van  Du-sen,  5  Johns.  Rep.  144. 

[3]  Where  one  of  the  witnesses  to  a  will  was  called,  aod  proved  hsi 
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*lhe  heir  at  law,  he  is  always  entitled  to  the  tcstiraony  of  aU  [  *268  ] 
the  subscnbing  witnesses ;  but  ihen  he  must  produce  them 
himself,  if  the  testimony  of  one  is  sufficient  for  the  devisee.  If,  how- 
ever, all  the  witnest»ss  are  dead,  or  insane  or  out  of  the  jurisdiction  of 
the  court,  proof  of  the  handwriting  of  the  devisor  and  witnesses,  or  of 
the  devisor  alone,  if  no  proof  of  tlie  handwriting  of  the  witnesses  can 
be  obtained,  will  be  sufficient  without  evidence  of  the  solemnities. (fc)[l] 

(k)  Handt  y.  James,  Com.  531.    Crofl  v.  Pawlet,  Sinn,  llOd. 


own  sigDatarc,  and  that  of  another  subscribing  witness,  who  was  dead ; 
but  the  witoess  had  lobt  all  recollection  of  the  facts  and  circumstances  of 
the  execution  of  the  will,  and  had  no  knowledge  of  the  testator;  Held^ 
that  this  was  not  sufficient  proof  of  the  execution  of  the  will  ;  but  that  the 
third  subscribing  witness,  who  was  living,  within  the  jurisdiction  of  the 
Court,  ought  to  be  produced.*  JacA:«(?n  ex  dem.  Le  Grange  vs.  Le  Grange^ 
19  Johns.  Rep.  386. 

[1]  To  prove  the  execution  of  a  will,  it  is  not  cnougli  to  account  for 
the  absence  of  the  three  subscribing  witnesses,  and  prove  the  band  writing 
'of  one  only  ;  but,  under  such  circumstances,  proof  of  the  hand  writing  of 
all  three  of  the  witnesses,  and  that  of  the  testator,  would  be  proper  to  be 
left  to  the  jury,  from  which  to  infer  that  the  formalities  required  by  the 
statute  had  been  observed.  Jackson  ex  dem.  Hunt  ^  AL,  vs.  Luquere,  5 
Cowen's  Rep.22\. 

If  the  witness  to  a  deed  be  dead,  proof  of  his  handwriting  is  sufficient. 
Mott  vs.  Doughty,  1  Johns.  Cas.  230. 

Hand-writing  may  be  proved  by  witnesses  from  previous  knowledge  of 
the  band,  derived  either  from  having  seen  the  person  write,  or  from  authen- 
tic papers  received  in  the  course  of  business.  Titford  vs.  Knott,  2  Johns. 
Cas  Sn.  SkM^  VovxT  Jackson  ex  dem.  Van  Dusen  vs.  Van  Dusen^  5 
Johns,  Rep.  144. 

So,  a  person  who  had  been  accustomed  to  see  the  letters  of  the  party, 
although  he  bad  never  seen  him  write,  may  testify  as  to  his  belief  that  the 
band-writing  is  the  party's,  from  the  knowledge  which  he  had  acquired 
from  the  correspondence.     Titford  vs.  Knox,  2  Johns.  Cas.  211. 

A  deed  44  years  old,  to  which  there  were  two  witnesses,  was  allowed  to 
be  read  in  evidence,  on  proof  of  the  hand-writing  of  one  of  the  subscribing 
witnesses,  and  that  he  was  dead,  without  any  proofof  the  hand-writing  of  the 
other  witness,  or  that  he  was  dead  or  absent  or  could  not  be  found,  or  that 
any  inquiry  bad  been  made  aAcr  him  ;  but  there  were  strong  circumstances  in 
the  case  to  induce  a  presumption,  that  he  could  not  be  found,  or  was  dead, 
or  beyond  sea.     Jackson  ex  dem.  Livingston  vs.  Burton,  1 1  Johns.  Rep.  64. 

The  rules  and  practice  of  the  Courts  leave  this  point  with  soora  latitude 
of  discretion.     (Per  Kent,  Ch.  J  )     Ibid^ 

If  there  be  two  or  more  subscribing  witnesses  to  a  deed,  the  calling  of 
one  to  prove  the  deed,  has  always  been  held  sufficient.  Per  Kent,  Cb.  J. 
Ibid. 

Where  there  were  two  subscribing  witnesses  to  a  paper,  one  of  whom  was 
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If  the  will  be  lost,  an  examined  copy  of  it  should  be  produ- 
[  ^269  ]  ced,  or  parol  evidence  be  given  of  its  contents;  but  *the  pro- 

bate,  under  the  seal  of  the  Ecclesiastical  Court,  wiH  not  be  ad- 
mitted as  such  secondary  evidence,  because  the  Ecclesiastical  Court 
has  no  control  over  devises  of  lands.  (I)  When  also  the  will  remains  in 
Chancery,  a  copy  of  it  will  be  good  evidence,  (m) 

If  a  subscribing  witness  should  deny  the  execution  of  the  wiU,  be  may 
be  contradicted  as  to  that  fact  by  another  subscribing  witness  ;(n)  and 
even  if  they  all  swear,  that  the  will  was  not  duly  e,xecuted,  the  devisee 
Will  be  allowed  to  go  into  circumstantial  evidence  to  prove  its  due  exe- 
cution.(o)  So,  also,  if  one  of  the  subscribing  witnesses  im- 
[  *270  ]  *peach  the  validity  of  the  wiH  on  the  ground  of  fraud,  and 
accuse  other  witnesses,  who  are  dead,  of  being  accomplices  in 
the  fraud,  the  devisee  may  give  evidence  of  their  general  character.(p) 

When  an  ejectment  is  brought  by  the  devisee  of  a  copyholder,  he  must 
prove  the  admission  of  the  testator,  the  surrender  to  the  use  of  the  w3l,  and 
his  own  admittance.(f)  And  these  facts  will  be  sufSciently  established, 
by  producing  the  original  entries  on  the  rolls  of  die  manor  by  the  pro- 
per officer,  (which  entries  the  courts  will  compel  the  lord  to  permit  his 
tenant  to  in8pect,(r))  and  proving  the  identity  of  the  parties  admitted  ;{s) 
without  also  showing  a  copy  of  such  surrender  and  adnuttances  stamp- 

(0  l)0€»d.Mk,T.  CtUveri,  2C«iipb.98».  (p)  Xl«e,d.  fValker,r.  8tiphin$am,  ZEtp. 

(fli)  Edmr.Ckalim,\KA,m.  2B4.    8.C.4Eq>  60. 

(«)  Fkb  JUximiMrr.  CKfrMii,  2CiiiDpb.  («)  Jfet,  d.  JSr^HVi  ▼  ^Belt,  2  Wila.l& 

ttO.  Z>M,d.F<nioii,T.  F<nMin,7EMt,8..i»fe,ea 

(•)  Lowt  T.  JoUig^W,  BOc  86S.    PVu  Cr)  /bttani?.BiiMl»W.BIk.  1061.    Tht 

T.Awimrnif,  eitod8tiaii.lOeS.  QUb^BTkl.  IHRf  t.  BM%, 8 T.  B.  UL 

Oi.   B.M.P.a64.  (•)  i)ot,d.JiimMNi,T.  8MCk,  1 

W. 


proved  to  be  dead,  and  the  other  living  within  the  state,  but  too  aged  and 
infirm  to  attend  the  trial,  proof  of  his  band-writing  is  inadmissible,  as  his 
examination  under  oath,  taken  under  an  order  of  the  Conrt  for  that  par- 
pose,  or  under  the  statote,would  be  better  evidence.  Jaek$on  ex  dem. 
Bond  VI.  Boot^  18  Johiu,  Rep.  60. 

To  warrant  giving  parol  evidence  of  a  will  not  shown  to  be  destroyed,  it 
must  be  first  proved  that  diligent  search  for  it  has  been  made,  by  or  at  the 
reqnest  of  the  party  interested,  at  the  place  where  it  is  most  likely  it  woald 
be  fi»und  ;  as  among  the  papers  of  the  devisor  at  his  residence,  if  the  will 
do  not  appear  to  have  been  deposited  in  any  public  office.  Dan  ^  Al.  vs. 
Brown  ^AL4  CowenU  Rep.  483. 
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ed,  as  required  by  the  statute  55  Geo.  III.  c.  184.(0  The  will  of  the 
devisor  must  likewise  be  proved ;  but  as  copyhold  lands  are  not  within 
the  statute  of  frauds,  it  wiB  be  sufficient  to  show  a  will  in  writing,(u)  al* 
though  it  be  neither  signed  by  the  testator,  nor  attested  by  any  witness- 
es.(o)  Indeed,  even  short  notes  taken  by  an  attorney  for  the  purpose  of 
drawing  up  a  will,  where  the  party  died  before  the  will  could  be  comple- 
ted, have  been  held  sufficient  to  pass  copyhold  premi8es.(t0) 

,  It  has  been  said,  that  any  paper,  which  the  Ecclesiastical  Court  would 
hold  to  be  a  will,  shall  be  sufficient  to  pass  a  copyhold  previ- 
ously surreudered,(a;)  and  it  is,  therefore,  ^'usual  to  produce  [  "^271  ] 
the  probate,  as  well  as  the  original  paper-writing ;  but  this 
probate  does  not  appear  to  be  necessary,  for  it  seems  that  the  Courts  of 
Common  Law  may  enter  into  the  question,  whether  the  paper  amounts 
to  a  will,  although  no  probate  has  in  fact  been  grant^.(i/) 

If  the  lessor  be  the  legatee  of  a  term  for  years,  he  must  give  in  evi- 
dence the  probate  of  the  will,  and  prove  the  assent  of  the  executor  to 
the  devise;  for  where  a  person  devises  either  specifically  or  generally 
goods  or  chattels,  real  or  personal,  and  dies,  the  devisee  cannot  take 
them  without  the  a^^sent  of  the  executors.(z)  He  must  also  prove  the 
title  of  the  testator,  and  show  that  he  had  a  chattel  and  not  a  freebdd 
interest  in  the  premises ;  because,  when  a  party  dies  in  possession,  it  is 
presumed  that  he  is  seised  in  fee  until  the  contrary  is  shown.;^^)  This 
is  most  commonly  done  by  the  production  of  the  lease :  but  in  a  late 
case,  where  the  lessor  put  in  an  answer  of  the  defendants  to  a  bill  in 
equity,  in  which  the  defendant  stated,  that  ^^  he  believed  the  lessor  was 
po8se$9ed  of  the  leasehold  premises^  in  the  bill  mentioned,"  it  was  held,  as 
against  the  defendant,  sufficient  evidence  that  the  interest  of  the  testator 
was  only  a  ohattd  interest,  (b) 

TVhen  an  ejectment  is  brought  by  a  personal  representative,  he  must 
produce  the  probate  of  the  will,  or  letters  of  administration,  or  the  book 
of  the  Ecclesiastical  Court,  wherein  they  are  entered,  ih  addition  to  the 
proof  of  his  testator's  or  intestate's  title.(c) 

(0  Oo€,  4.  Beimington,  t.  Ball,  IS  East,  (y)  Dot,  d.  ArOA,  t.  SmUk,  Pttkt'f  Eri<L 

aOB.  4SS 

(tt)  82  Hen.  VIII.  c.  1.  (;r)  1  Init  111  (a)  JnU,  73. 

(o)  N«A  y  Edmmtd$,  Cro.  Elis.  100.  (a)  J»U,X2. 

Doi,  4.  Cook,  T.  Dmven,  7  East,  198.  (6)  Doe,  4.  JWgftf ,  r.  SImI,8  Cuipb.  Uff. 

(10)  1  AB4er.  M.  SB.  (e)  Garrot t.  U»Ur,  1  Lor. XL    SUmr. 

(«)  CuM»  V.  Ji^tw,  a  Bra.  Chiu  Rop.  58.  KlMMy  8  lift,  1S7.    C<mt.  B.  N.  P.  lOS. 
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[  *372  ]       *When  an  ejectment  is  brought  by  the  surrenderee  of  copy- 
hold lands,  he  must  prove  the  surrender  to  his  use,  and  his  sub- 
sequent admittance;  but  it  is  immaterial  whether  the  admittance  be  be- 
fore or  after  the  day  of  the  demise  in  the  declaration. (J) 

When  the  lessor  of  the  plaintiffi:<  the  less^ee  for  years  of  a  copyholder, 
he  must  after  proving  his  lessor's  title,  show  either  a  f«pecial  custom  in 
the  manor,  allowing  the  copyholder  to  make  leases  for  years,  or  that  the 
licence  of  the  lord  was  obtained  before  the  lease  was  grauted.(e) 

When  an  ejectment  is  brought  by  a  tenant  by  elegit^  and  the  debtor  is 
Irimself  in  possession  of  the  land,  the  only  evidence  necessary  is  an  ex- 
amined copy  of  the  judgment  roll,  containing  the  award  of  the  elegit^  and 
return  of  the  inquision.  If,  hovvever,  the  possession  is  in  a  third  per- 
son^ the  lessor  must  either  show  tliat  such  third  person  came  into  pos- 
session under  the  debtor,  and  that  his  right  to  the  possession  has  ceas- 
ed, or  (should  the  party  in  possession  hold  adversely  to  the  debtor)  be 
prepared  with  evidence  of  his  debtor's  title.(/)  It  is  not  necessary  in 
any  case  to  prove  a  copy  of  the  elegit  and  inquisition.(g)[l] 

{d)  Ante,  06.  (g)  RamsbotUm  v.  Brickhurtt,2  M.  &  S. 

(e)  Co.  Copy.  b.  61.  605. 

(/)  Doe,  d.  Da  Cotta,  r,  Wharton,  8  T. 
R.2. 


[1]  In  an  Ejectment  for  premises,  where  the  lessor  of  the  plnintifTis  the 
party  in  the  original  action  in  which  the  execution  issues,  hu  is  bound  not 
only  to  produce  the  writ  of  Fieri  Facias  under  which  the  sherifiT  has  sold, 
but  likewise  the  judgment.  Doe  ex  clem.  Bland  vs.  Smith,  1  Holt's  Rep, 
689,     2  Starkie's  Rep.  199. 

It  is  no  objection  to  the  plaintiff's  title  thnt  in  the  Fi.  F.t.  or  Venditioni 
Exponas,  under  which  the  hind  was  condemned  and  sold  to  him,  the  plain- 
tiff  was  named  as  executrix  of  William  McDowell,  instead  of  William 
DowelL  It  is  only  a  clerical  error,  which  would  be  amended  at  any  time. 
Cluggage  ^  Al.  vs.  Lessee  of  Duncan,  1  Serg  <&•  R.  Rep.  111. 

The  sheriff's  return  to  an  Elegit  stated  that  he  had  delivered  an  equal 
moiety  of  a  house  :  Held,  that  this  return  was  void  for  not  setting  out  the 
moiety  by  metes  and  bounds,  and  that  the  objection  might  be  taken  at  fiisi 
Prius  to  an  Ejectment  brought  upon  the  Elegit.  Fenny  ex  dem.  Masters 
vs.  Durante  1  Barnew  8f  Aid.  Rep.  40. 

lo  an  action  of  Ejectment  by  a  purchaser  under  a  sheriff's  sale  against 
the  debtor,  who  refuses  to  give  up  the  possession  of  the  land,  it  is  incum- 
bent on  the  plaintiff  to  produce  the  judgment  and  the  writ  of  Fieri  Facias, 
and  to  prove  the  sale  of  the  land,  which  may  be  done  either  by  a  deed  from 
the  sheriff,  or  a  return  of  the  Fieri  Facias.  Thry  are  sufficient  to  entitle 
him  to  recover.     Fenmck  vs.  Floyd's  Lessee,  1  Har.  8f  Gill's  Rep.  172. 
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The  coDusee  of  a  statute  merchapt,  when  the  debtor  is  in  possession, 
roust  prove  a  copy  of  the  statute,  of  the  capias  si  laicus^  extent  and  liber' 


In  the  absence  of  a  deed  from  the  sheriff,  Hrjd  his  return  to  the  Fieri  Fa- 
cta^,  a  memoraDdum  in  writing,  of  the  sale,  must  be  produced,  to  take  the 
case  out  of  the  Statute  of  Frauds.     Ibid, 

A  sheriff's  return  to  a  Fieri  Facias^  which  states  a  levy  on  ^^  part  of  a 
tract  of  land  called,"  &c.  is  void  fur  uncertainty,  cannot  be  set  up  by  mat- 
ter de  kors  the  return,  and  a  sale  under  it  passes  no  title.  But  a  levy  on 
**  a  tract  of  land  called,"  &c.  under  a  Fieri  Facias^  against  a  person  who 
was  seised  of  a  part  of  such  tract,  and  a  sale  under  it,  will  pass  his  interest 
to  the  purchaser.      Thomas's  Lessee  vs.  Turvey,  1  liar.  ^  Giirs  Rep.  435. 

In  an  action  of  Ejectment  brought  by  a  purchaser  under  a  sheriff's  deed 
against  the  defendant  in  the  execution,  the  defendant  cannot  question  the 
title.  The  plaintiff  need  show  only  the  judgment,  execution  and  the  sheriff's 
deed.  The  sheriff  stands  in  the  situation  of  the  attorney  of  the  party,  ap- 
pointed by  law  to  sell  and  convey,  and  his  deed  stands  on  the  same  footing 
with  the  deed  of  the  party  himself.  Cooper^ s  Lessee  vs.  Galbraih^  3  Wash. 
Circ.  Ct.  Rep.  616. 

Under  the  act  of  the  3d  of  April,  1804.  [Pennsylvania'}  for  selling  un- 
seated lands  for  taxes,  the  title  given  by  the  sheriff  is  good  after  five  years 
have  elapsed  from  the  sale  without  action  being  brought,  whether  the  pro- 
ceedings were  regiilar  or  irregular  ;  and  that  notwithstanding  the  sale  was 
for  taxes  due  before  the  passing  of  the  act,  and  the  purchaser  had  not  en- 
tered on  the  land.     Parish  «$-  At.  vs.  Stevens,  3  Serg.  Sf  R.  Rep.  298. 

On  a  sale  of  unseated  lands  for  taxes,  if  no  tenant  be  on  the  land,  the 
law  will  presume  the  purchai-er  for  taxes  to  be  in  possession  ;  and  if  he  will 
not  appear  and  defend  his  title  judgment  will  he  given  against  him.     Ibid. 

A  difference  between  the  sheriff's  deed,  and  the  levy,  Fenditioni  Expo^ 
nas,  and  conditions  of  sale,  in  stating  the  number  of  acres  contained  in  a 
tract  of  land  is  unimportant.  Arnold^  Al.  vs.  Gorr^'  Al.  1  Rawle's  Rep. 
223. 

Though  the  conditions  of  sale  are  not  essential  to  support  an  Ejectment 
by  the  sheriff's  vendee,  yet  being  part  of  the  res  gestce,  they  are  admissible 
in  evidence.     Ibid. 

If  the  recital  of  executions  in  a  sheriff's  deed  of  land  describe  them  cor- 
rectly in  several  particulars,  but  add  others  which'are  inaccurate,  the  latter 
may  be  rejected  as  surplusage.  All  that  is  necessary  is,  that  the  deed 
show  that  the  sheriff  acted  under  the  authority  of  the  execution,  even  ad- 
mitting a  recital  to  be  important.  Jackson  ex  dem.  Wiilierell  Sf  Al.  vs. 
Jones,  9  Cowen*s  Rep.  182. 

But  the  execution  need  not  bo  set  forth  or  recited  in  a  sheriff's  deed  ; 
and  if  recited  and  described  inaccurately,  the  variance  will  not  affect  the 
deed.     Ibid. 

The  record  of  a  judgment,  sheriff 's  sale  thereon,  sheriff's  deed,  and  mesne 
'conveyances  to  tho  party  offering;  them,  are  not  evidence,  where  no  inter- 
est in  the  land  sold  by  the  sheriff,  is  shown  in  the  defendant  in  the  judg*> 
ment.     Arnold  8f  Al  vs.  Gorr  8f  Al  1  Ratole^s  Rep.  223. 

A  defendant  whose  property  has  been  sold  by  the  sheriff,  cannot  defeat 
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aU  returned ;  for  although  by  the  return  of  the  extent  an  interest  ia  ves* 
ted  in  the  conu^ee,  yet  the  actual  possession  of  that  interest  is  acquired 


the  purchaser  in  obtaining  possession,  by  connectbg  himself  with  one  who 
may  have  a  good  title.     Ibid, 

Qii«re.  Whether  in  general,  possession  is  notice  of  a  claim.  Ewert  f* 
ill.  vs.  Irwin  4*  AL  3  Serg.  Sf  R.  Rep  283. 

But  if  there  be  a  sale  oflaod  by  the  sheriff,  as  the  property  of  il.  ;  and 
Bm  v^ho  is  in  possession,  stand  by,  knowing  that  he  is  represented  as  the 
tenant  of  .^.,  and  do  not  contradict  it,  he  cannot  afterwards  contest  the  title 
of  il.  with  the  purchaser.     Ibid. 

Where  both  plaintiff  and  defendant  in  Ejeciment  claim  under  a  sale  of 
unseated  lands  for  taxes,  the  plaintiff  is  entitled  to  recover,  without  direct 
proof  of  the  title  being  out  of  the  commonwealth.  Stewart  vs.  Shoenfelt, 
13  8erg.  ^  R.  Rep.  360. 

The  statute  1783,  c  44.  §  3.  {Connectieta,']  prohibits  sheriff's  from 
making  or  filling  up  any  plaint,  declaration,  writ,  or  process,  and  provides, 
that  *'  all  such  acts  done  by  either  of  them  shall  be  void."  A  writ  and  de* 
claration  were  written  by  a  deputy  sheriff;  an  attachment  of  land  upon  the 
writ,  and  the  land  seasonably  set  off  on  an  execution  issued  on  a  judgment 
recovered  in  the  suit.  Subsequently  to  the  attachment,  and  previously  to 
the  judgment,  the  debtor  conveyed  the  land  to  a  bona  fide  purchaser  for  a 
good  consideration.  It  was  Held,  that  this  conveyance  defeated  the  at* 
tachment,  and  that  the  title  of  the  purchaser  was  good  against  the  judgment 
creditor.     Smith  vs.  Saxton,  6  Picker.  Rep.  483. 

It  seemSf  that  as  between  the  parties,  the  judgment  is  good.     Ibid, 

Where  a  title  is  claimed  under  a  sheriff's  sale,  it  is  indispensable  to  pro- 
duce the  judgment  on  which  the  execution  issued.  Smith  vs.  MeormaUj 
1  Monroe's  Rep   154. 

If  by  reason  of  unlawful  charges,  too  much  land  is  taken  and  set  off  to 
the  creditor,  the  proceeding,  being  an  entire  and  indivisible  act,  is  wholly 
void.     Beach  ^  AL  vs.  Walker,  6  Connect  Rep.  190. 

Where  the  execution  debtor  refused  to  choose  an  appraiser ;  and  the 
creditor,  without  the  concurrence  of  tho  debtor,  appointed  the  three  ap- 
praisers ;  and  the  officer  thereupon  proceeded  to  set  off  the  land  levied 
upon,  and  stated  in  his  return,  that  the  appraisers  were  mutually  agreed  on 
by  the  creditor  and  the  debtor  ;  it  was  Held^  in  an  action  of  Ejectment 
for  the  land,  brought  by  the  devisees  of  the  creditor  against  the  debtor, 
that  these  facts  evinced  a  fraudulent  combination  between  the  creditor  and 
the  officer,  by  reason  of  which  the  creditor  acquired  no  title  to  the  land. 
Watson  Sf  AL  vs.  Wafton,  6  Connect  Rep.  334. 

Where  the  defendants  in  Ejeciment  come  into  possession  as  tenants  of 
the  person  as  whose  property  the  land  in  dispute  was  sold  by  the  sheriff, 
under  a  judgment  confessed  t)y  him,  they  cannot  set  up,  as  a  defence,  a 
mortgage  and  release  of  the  equity  of  redemption,  given  to  one  of  them  by 
the  defendant  in  the  juitgment.  Eisenhart  ^  Al.  vs.  Slaymaker,  14  Serg. 
^R  Rep.  163. 
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hj  the  UberaU.{k)    The  same  proofs  are  also  necessary  when 

a  *third  person  is  in  possession,  as  in  the  case  of  a  ten-  [  ^273  ] 

ant  hy  degit. 

When  a  parson  brings  ejectment  for  the  parsonage-house,  glebe,  or 
tithes,  he  must  prove  his  admission,  institution,  and  induction  ;(i)  but 
he  need  not  shovir  a  title  in  his  patron,  for  in:»titution  and  induction,  al- 
though upon  the  presentation  of  a  stranger,  are  sufficient  to  put  the  right- 
ful patron  to  his  qmre  impedU.{j) 

Proof  was  also  formerly  required  that  he  had  read  and  subscribed  the 
thirty-nine  articles,  according  to  the  statute,  and  dedared  his  assent  and 
consent  to  all  things  contained  in  the  book  of  Common  Prayer ;  but 
this  is  no  longer  held  to  be  necessaiy,  unless  some  ground  be  laid  by  the 
defendant  to  show  that  he  has  not  complied  with  these  requisites;  be- 
cause the  presumption  is,  that  every  man  has  conformed  to  the  law,  un- 
til there  be  some  evidence  to  the  contrary,  (fc) 

Entries  made  by  a  deceased  rector  in  his  books,  may  be  given  in  evi- 
dence by  his  8uccessor,({)  upon  a  question  of  tithes ;  and  he  is  also  en- 
titled to  give  in  evidence  such  teitiers  as  have  been  regularly  made  and 
preserved  in  the  proper  repository ;  that  is  to  say,  such  terriers  as  are 
signed  by  a  churchwarden,  or  (if  the  churchwardens  are  nominated  by 
the  parson)  by  some  of  the  substantial  inhabitants  of  the  pari8h^(m) 
and  are  found  either  in  the  bishop's  register  office,(n)  or  in  the 
reg^try  of  the  archdeacon  of  the  diocese,  (o)  *It  is  not  ne-  [  *274  J 
cessaiy  that  the  terrier  should  be  signed  by  the  parson ;  but, 
unless  it  possesses  the  marks  of  authenticity  above  mentioned,  it  cannot 
in  general  be  received  in  evidence.  But  where  a  terrier  was  found  in  the 
registiy  of  the  dean  and  chapter  of  Litchfield,  it  was  admitted  in  evi- 
dence against  one  of  the  prebendaries  upon  the  principle,  that  there  ap- 
peared to  be  a  proper  connexion  between  the  terrier  and  the  place  where 
it  was  found.(p) 

An  ejectment  for  a  parsonage  and  glebe,  will  not  be  supported  by 

ih)  Bammmdr.  FFMtf,2Sdk.60B.  48.   JKim, 4.  Artaic.  t.  iiMitfMf«, 7 But, 279. 

(i)  B.N.P.  106.  (m)  B  N.P.SIS.  £arl t.  £.<ioi«, 4 Etp. 8. 

(A)  Fowd  w.  JfiAim,  8  Will.  9S6.    8.  C.  (n)  Aikku  r.  ibfloM  Owin.  1406. 

2  W.  Bbek.  861.  (o)  FolU  ?.  DurmU,  4  GwilL  1460, 1464. 

(0  Olynj, Bmk  tf  JBngUmd, 2  Vei. 88.  (p)  MUler r. Jester, 4 OwiO.  1408: 
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showing  that  the  defendant  entered  and  took  the  tithe  belonging  there- 
to; because  the  tithes  and  the  rectory  are  not  the  sane.  (9) 

When  a  lay  impropriator  brings  an  ejectment  for  tithes,  the  strict  proof 
of  title  is  to  show,  that  the  rectory  originally  belonged  to  one  of  the  dissolved 
monasteries,  and  vvas  granted  by  the  crown  to  those  under  whom  he 
claims  ;(r)  but,  as  deeds  and  instruments  are  liable  to  be  lost,  length  of 
possession,  and  old  deeds  conveying  tithes,  have  been  deemed  sufficient 
evidence  of  title. («) 

When  an  ejectment  is  brought  by  a  guardian  in  socage,  he  must 
prove,  in  addition  to  the  title  of  his  ward,  that  he  (the  ward)  is  under 
fourteen  years  of  age ;(()  and  upon  the  same  principle,  when  a  testa- 
mentary guardian  is  the  lessor,  he  must  show  the  age  of  his  ward  to  be 
less  than  twenty-one  years. 

When  the  assignees  of  a  bankrupt  are  the  lessors  of  the 
[  *275  ]  *plaintifl^  they  must  give  evidence  of  the  assignment,  bankrupt- 
cy, &c.  in  the  same  manner,  and  subject  to  the  same  rules,  as 
in  other  actions.(tt)  They  must  likewise  prove  the  bankrupt's  title  to 
the  premises ;  and,  if  the  lands  are  freehold,  the  bargain  and  sale,  and 
enrollment  thereof ;(»)  and,  also,  if  his  title  accrued  after  his  bankrupt- 
cy, a  special  conveyance  of  them  by  the  commissioners  to  the  assig- 
nees, (w) 

Where  several  lessors  declare  upon  a  joint  demise,  proof  of  a  joint 
interest  in  the  whole  premises  must  be  given.  But,  if  a  demise  is  laid 
by  each  of  several  lessors  separately,  they  will  be  entitled  to  recover, 
whether  they  have  a  joint  or  several  interest,  for  a  several  demise  severs 
a  joint  tenancy. (rr)[l]     And  in  a  case  where  a  joint  demise  was  laid  by 

{q)  Hm  T.  Stroud^UiAli.  61.  t  (u)  49  Geo.  III.  c.  121. 

(r)  Vidt  Com.  <J61.  («)  Esp.  N.  P.  481.  438. 

(«)  EinoMton  t.  Clarke,  5T.  R.  265,  tn  no-  (to)  Ante,  69. 

Cm.  (x)  Doe,  d.  Mareadt,  t.  Read,  12  East,  67. 
(0  Doe,  d.  Rigge,  r.  BeU,  5  T.  R.  471. 


[1]  A  person  who  has  entered  by  permission  of  one  tenant  in  common, 
(a  partition  having  been  made,)  cannot  set  up  an  adverse  title  in  bar  of  an 
action  of  Ejectment  by  the  tenant  in  common,  to  whose  share  the  premises 
had  fallen.     Jackson  ex  dem.  Fisher  vs.  Creal  ^  AL  13  Johns.  Rep,  116. 

A,  and  B.,  tenants  in  common,  having  agreed  to  divide  their  property, 
and  that  Blackacre  should  belong  to  A.;  the  occnpicr of  B/acAacre,  who, 
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seren  trustees  of  a  charity,  who  were  appointed  at  different  lime?,  and 
the  tenant  had  paid  one  entire  rent  to  the  common  clerk  of  the  trustees' 
it  was  was  held  that  such  payment  of  rent  should  enure  in  the  most  bene- 
cial  way  for  the  trustees  in  support  of  their  title  as  brought  forward  by 
themselves,  unless  the  defendant  expressly  proved  them  to  be 
entitled  in  a  different  manner.  And  it  was  considered  *that  [  *276  ] 
the  circumstance  of  their  being  appointed  at  different  times 
was  not  sufficient  evidence  for  that  purpose.(?/) 

When  an  ejectment  is  brought  by  one  joint-tenant,  parcener,  or  tenant 
in  common,  against  his  companion,  the  lessor  may  be  called  upon  to 
produce  the  consent  rule,  and  if  it  appear  that  a  special  one  has  been 
granted,  that  the  defendant  shall  confess  lease  and  entry  only,  the  lessor 
must  prove  an  actual  ouster  by  his  co-tenant  ;(z)ll]  but  if  the  consent 
rule  be  in  the  common  form,  it  will  be  sufficient  evidence  of  an  ous- 
ter, (a) 

Next,  of  the  proofs  required  when  a  privity  exists  between  the  de- 
fendant and  lessor  of  the  plaintif]^  or  those  under  whom  he  claims. 

When  a  privity  exists  between  the  parties  to  the  ejectment,  the  claim- 
ant, instead  of  proving  his  title,  should  show  the  existence  and  termina- 
tion of  the  privity ;  for  a  privity  will  not  be  presumed  to  exist  without 
proof;  but  being  proved,  the  presumption  is  in  favour  of  its  continuance. 
Thus,  if  the  defendant  be  let  into  possession,  pending  a  negociation  for 
a  purchase  or  a  lease,  proof  must  be  given  of  the  circumstances  under 
which  he  was  let  into  possession,  and  also  of  the  breaking  off  of  the  ne- 
gociation before  the  day  of  the  demise  in  the  ejectment.  In  like  man- 
ner, if  he  has  become  tenant  at  will  of  the  premises,  the  lessor  must 

(Sr)  Doe,  d.  Oarke,  t.  Grant,  12  Eut,  (z)  AnU  66. 

2n*  (a)  Doe,  d.  IVfuU,  t.  Cuff^  1  Camp.  178. 


after  this  agreement,  had  paid  his  whole  rent  to  il.,  cannot,  in  an  Eject- 
ment brought  against  him  by  ii.,  object  that  the  partition  deed  between  Jl. 
and  B.  is  not  executed.  Doe  ez  dem.  Prtchett  vs.  Mitchell,  1  Brt^d.  fy 
Bmgk,  Rep.  1 1. 

[1]  Ooo  tenant  in  common  may  maintain  Ejectment  asainst  bis  co*teoant, 
thoQgb  no  actual  ouster  be  proved.  (^Per  Spxncbr,  J.)  Shepherd  y%.  Ay« 
tr$i  15  Johns.  Rep.  601. 

Bat  it  appears  that  this  most  mean  an  ouster  in  fact^  not  an  ouster  io 
lav.  4^  Vide  -*  Revie^d  Siaiuie$r  Part  3,  Chap.  6,  Tit.  I,  <  27.  (Vol  2, 
p.  308.)     Cited  ante  Page  236,  n.  p.] 
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show  how  he  became  so,  and  that  the  will  was  determined  by  demand 
of  possession  or  otherwise,  and  so  ibrth.(6) 

[  *277  ]  *When  the  relationship  of  landlord  and  tenant  regular!; 
subsists  between  the  parties,  or  those  under  whom  they  claim, 
which  is  commonly  the  ca^fse  in  ejectments  of  this  nature,  the  tenancy 
may  be  determined,  as  we  have  already  ob^erved,(c)  in  three  several 
ways.  First,  by  the  efBux  of  time,  or  the  happening  of  a  particular 
event.  Secondly,  by  a  notice  from  the  landlord  to  the  tenant  to  deliver 
up  the  possession,  or  vice  versa s[l]  and  thirdly,  by  a  breach  on  the  part 
of  the  tenant  of  any  condition  of  his  tenancy,  as  by  the  non-payment  of 
rent,  or  non-performance  of  a  covenant. 

When  the  tenancy  is  determined  by  the  efflux  of  time,  the  lessor  has 
only  to  prove  the  counterpart  of  the  lease,(d)  (for  which  purpose  he 
must  call  one  of  the  subscribing  witnesses,  if  capable  of  being  called,) 
provided  the  demise  be  by  deed,  or  the  agreement  by  some  person  pre- 
sent at  the  making  of  it,  if  it  be  by  parol :  and  it  is  not  necessary  for  him 
also  to  show,  that  he,  or  those  under  whom  he  claims,  has  received  the 
reserved  rent  within  the  last  twenty  year8.(c) 

[  *278  ]       Where  the  tenancy  is  determined  by  the  happening  of  a  ♦par- 
ticular event,  the  lessor  must,  of  cours^e,  also  prove  that  the 
event  upon  which  the  tenancy  is  to  determine,  has  happened. 

(6)  AnU  96.  lll.^In  a  case  where  the  year  and  three  qaarten  of  the  term  wai  an* 

landlord  by  hit  own  neg^gence   euffered  a  expired.— £aA:<r  y.  jklelluh,  10  Ves   644.  ei 

third  ponon  to  recover  in  ejectment  ag«inet  vide  Doe,  d.  Powellt  t.  King,  Forrest,  19. 
bit  tenant,  who  held  nnder  a  lease,  and  who  (c)  Ante  101. 

attorned  to  ench  third  person,  the  court  of  (d)  Roe,  d.  Weet,  t.  DaoU,  7  East,  868. 

Cbaaeerj^restrained  the  tenant  from  setting  (e)  Orrtll  y   MaddoXt  Rnnn.  E|)eet.  Ap- 

up  the  lease  against  an  ejectment  abont  to  be  pendix,  468. 
brought  by  his  landlord,  although  only  one 


[1]  A  tenaDcy  at  will  is  held  to  be  a  tenancy  from  year  to  year,  merely 
for  the  purpose  of  a  notice  to  quit.  Bradley  vs.  Covtl,  4.  Cowens  Rep. 
349. 

A  shorter  notice  (e.  g.  Smonthst)  will  termioRte  the  tenancy  ;  but  io  socb 
case,  where  the  holding  is  sit  a  staled  rent,  the  notice  turns  the  tenancy 
at  will  into  a  tenancy  from  year  to  year,  running  from  the  expiretion  of  the 
first  notice,  in  order  to  warrant  an  Ejectment  ;  and  the  holding  over  upon 
the  tenancy  from  year  to  year  is  at  tbe  former  rent .     Ibid. 

Where  the  tenant  holds  over  after  sach  notice,  without  any  new  stipula- 
tion, the  law  implies  an  agreement  that  it  should  be  at  the  former  rent. 
IhiH. 
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When  the  tenancy  expired  by  reason  of  a  notice  to  quit,  tlie  lessor 
must  prove  the  tenancy  of  the  defendant,  the  service  of  the  notice  and 
its  contents,  (and  if  given  by  an  agent,  the  agent^s  authority,)  and  that 
the  notice  and  the  year  of  the  tenancy  expire  at  the  same  time.  When 
also  the  notice  is  for  a  shorter  period  than  half  a  year,  or  expires  at  any 
other  period  than  the  end  of  the  year  of  the  tenancy,  it  will  be  necessa- 
ry to  show  the  custom  of  the  country  where  the  lands  lie,  or  an  express 
agreement,  by  which  such  notice  is  authorized.(/) 

The  tenancy  of  the  defendant  is  commonly  admitted,  and  may  be 
proved  wlien  necessary,  if  no  direct  evidence  can  be  given  of  the  de- 
mise, by  declarations  on  the  part  of  the  tenant,  the  fact  of  payment  of 
rent,  (and  it  is  advisable  to  give  the  tenant  notice  to  produce  his  receipts,) 
or  the  like. 

The  service  of  the  notice,  and  the  authority  to  serve  it,  *will  [  *379  ] 
be  proved  by  tlie  person  who  delivered  it  to  the  tenant;  but  if 
there  is  a  subs-^cribrng  witn'^ss  thereto,  such  subscribing  witness  must 
also  be  called,  although  it  should  happen  that  he  only  witnessed  the  sig- 
nature of  the  landlord,  and  did  not  deliver  the  notice  himself.  The 
contents  of  the  notice  may  be  proved  by  a  duplicate  original,  which 
ahould  be  compared  with  the  notice  actually  served,  by  the  party  serving 
it ;  but  if  this  precaution  is  not  taken,  parol  evidence  may  be  given  of 
its  contents;  and  it  is  not  necessary  in  either  case,  to  give  the  defendant 
notice  to  produce  the  original  in  his  possession. (g) 

When  tlie  notice  is  given  by  an  agent,  it  must  be  shown  that  he  was 
vested  with  his  authority  at  the  time  the  notice  was  given. (h)  And 
where  two  or  more  joint  tenants,  &c.  are  lessors  of  the  plaintiff  and  a 
notice  to  quit  is  given  by  one  or  more  in  the  name  of  all,  although  they  all 
afterwards  join  in  an  ejectment,  it  will  not  be  presumed,  from  that  circum- 
stance, that  an  authority  was  originally  given  by  the  parties  not  joining 
in  the  notice,  to  their  co-tenants. (i)  But  where  a  notice  to  quit  was  gi- 
ven by  the  steward  of  a  corporation,  it  was  presumed,  inasmuch  as  he 
was  an  officer  of  the  corporation,  that  he  had  an  authority  to  give  the 
notice.(j) 

When  the  tenant  has  been  long  in  possession  of  the  premises,  it  fre- 
quently becomes  extremely  difficult  to  prove  the  time  of  bis  original  en- 

(/)  AnU  181.  ({)  Right,  d.  Fishir,  t.  CfuShOl,  S  EtaiU 

ig)  Jory  y.  Orchard,  2  B.  &  P.  41.  491.    AnU,  120. 

(h)  AnU  120.  (j)  Roe,  d.  Dean  of  SockuUr^  r.  Feoree, 

2  Canpb.  96. 
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(1*7 ;  but  nevertheless,  some  evidence  must  be  given,  from  which  the  ju- 
ry may  presume  t!iat  the  time  of  tlie  expiration  of  the  notice, 

.{  *280  ]  and  of  the  *year  of  the  tenancy  are  the  same,  or  the  plaintiff 
will  be  nonsuited. 

If  the  tenant  has  been  applied  to  by  his  landlord,  respecting  the  time  of 
the  commencement  of  his  tenancy,  and  has  informed  him  that  it  began 
on  a  certain  day,  and,  in  consequence  of  such  information,  a  notice  to 
quit  on  that  day  is  given  at  a  subsequent  period,  the  evidence  is  conclu- 
sive upon  the  tenant,  and  he  will  not  be  permitted  to  prove  that,  in  point 
of  fact,  the  tenancy  has  a  different  commencement :  nor  is  it  materia) 
whether  the  information  be  the  result  of  design  or  ignorance,  as  the  land* 
lord  is  in  both  instances  equally  led  into  an  error.(fc)  When  also  the  te- 
nant, at  the  time  of  the  service  of  the  notice,  assents  to  the  terms  of  it, 
he  will  be  precluded  from  showing  that  it  expires  at  a  wrong  time.  But 
such  assent  must  be  strictly  proved ;  and  in  a  case  where  the  party  made 
no  objection  to  the  notice  at  the  time  of  its  delivery,  but  said,  ^^  I  pay 
rent  enough  already,  it  is  hard  to  use  me  thus ;"  it  was  held,  that  these 
circumstances  were  not  sufficient  to  preventhiiTi  from  showing  the  time 
when  the  tenancy  actually  comraenced.(?) 

When  a  notice  to  quit  upon  any  particular  day,  is  served  upon  the  te- 
nant personally,  if  he  read  its  contents,  or  they  be  explained  to  him,  with- 
out any  objection  being  made  on  his  part,  as  to  the  time  of  the  expira- 
tion of  the  notice,  it  will  be  prima  facte  evidence  of  a  holding  from  the 

day  mentioned  in  the  notice,  (m)  In  like  manner  a  receipt  for 
[  *281  ]  a  year's  rent  up  to  a  particular  day,  \aprima  facte  evidence  *of 

a  holding  from  that  day.(n)  But  if  the  notice  be  not  delivered 
personally,  or  be  not  read  over  or  explained  to  the  party,  no  such  pre- 
sumption will  arise,  although  a  contrary  doctrine  was  formerly  maintain- 
ed, (o)  When  also  the  notice  is  to  quit  generally  at  the  expiration  of  (he 
current  year  of  the  tenancy,  &c.(p)  no  presumption  can  arise,  as  to  the 
time  of  the  commencement  of  the  tenancy,  from  a  personal  delivery  to 
the  tenant.  But  where  a  general  notice  was  deUvered  on  the  S2d  of 
March,  to  quit  at  the  expiration  of  the  current  year,  &c.,  fend  on  the 

(*)  Dot^  d.  Eire,  T.  Lmnbley,   2  Etp.  (n)  Boe,  d.  CoitleUm,  ▼.  Sammd,  6  Etp. 

ML  174. 

<0  Odbyylc,  d.  Qrtm,  t.  Copou»,  4  T-  (o)  ZIoc, d.Piul(lieomfrc,T.£rarrtt, IT. R. 

R.  86].  m.    Doe,  d.  Ath,  t.  Calvert,  2  Caopb.  887. 

I  («i)  nosMM^d.  JbiMt,  Y.  Thomas,  2  Canpb.  (p)  AnU,  182. 
647.    Doe,  d«  Clargee,  r.  FoeUr,  ISEut, 
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I6lh  of  January  following,  a  declaration  in  ejectment  was  delivered  to 
the  tenant,  laying  the  demise  on  the  Ist  of  November,  and  the  tenant  on 
the  receipt  of  this  declaration  made  no  objection  to  the  notice  to  quit, 
nor  set  up  any  right  to  the  possession  of  the  premises,  but  said  he 
should  go  out  as  s>oon  as  he  could  8uit  him^nelf  with  another  house,  it 
was  ruled  by  Lord  Ellenborough^  C.  J.,  that  the  defendant's  declaration, 
when  served  with  the  ejectment,  was  evidence  to  go  to  the  jury,  whether 
the  holding  was  a  Michaelmas  holding,  and  the  jury  found  a  verdict  for 
the  landlord.(9)  And  in  a  case,  where  the  notice  was  delivered  on  Sep- 
tember 87,  to  quit  ^^  at  the  expiration  of  the  term  for  which  you  hold  the 
same,''  which  notice  was  served  personally  upon  the  tenant,  who  ob- 
served, "  I  hope  Mr.  M.  does  not  mean  to  turn  me  out,"  Holroyd^  J. 
permitted  the  lessor  to  prove,  that  it  was  the  general  custom,  in  that 
part  of  the  county  where  the  demisted  landn  lay,  to  let  the  same  from 
Lady*day  to  Lady-day,  and  that  the  defendant's  rent  was  due 
at  Michaelmas  and  Lady-day  respectively,  and  direct •^'^ed  the  [  *282  ] 
jury  to  preHume,  that  this  tenancy,  like  other  tenancies  in  that 
part  of  the  country,  was  a  tenancy  from  Lady-day  to  Lady-day. (r) 

When  the  ejectment  is  brought  upon  a  clause  of  re-entry  for  non-pay- 
ment of  rent,  if  the  proceedings  are  at  common  law,  the  lessor  must 
prove  the  lea^^e  or  counterpart,(s)  and  that  the  rent  has  been  demanded 
with  all  the  formalities  mentioned  in  the  preceding  chapter.(()  If  the  case 
falls  within  the  provisions  of  the  statute  4  Geo.  IL  c.  28.  instead  of  pro- 
ving a  demand  of  rent,  he  must  show  that  six  months  rent  is  in  arrear, 
and  that  there  is  not  a  sufficient  distress  upon  the  premises.(ti)  In  or- 
der to  prove  the  latter  fact,  evidence  must  be  given  that  every  part  of 
the  premises  has  been  searched ;  and  in  a  case  where  a  party  who  was 
about  to  make  the  distress,  omitted  to  enter  a  cottage  upon  the  premi 
ses,  the  Court  considered  the  search  insufficient. (i?)  But  where  the  rent 
was  payable  on  the  25th  of  March,  with  a  proviso,  that  the  right  of  re- 
entry should  accrue,  if  the  rent  remained  unpaid  by  the  space  of  fourteen 
days  next  after  it  became  payable,  and  the  lessor  proved  that  there  was 
110  distress  upon  the  premises  some  day  in  May,  (the  demise  being  laid 
on  May  2,)  the  Court  held  this  to  be  sufficient  prima  facie  evidence  to 


iq)  Do€,  d.  Baktr,  t.  IFom6tMl/,  2  Campb.  (<>  Roc,  d«  Wnt,  r.  Davit,  7  EMt,  368.  ; 

IfSa.  (f)  AnU,  149. 

(r)  Doe,  d.  MUnM,  t.  Lamb,  Nottiogliun  («)  Ante,  100. 

Summer  Atiizef ,  1817— MS.  («)  Doe,  d.  PowtU,  t.  Ming,  Fontt,  19. 
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call  upon  the  defendant  to  show,  that  there  was  sufficient  distress  upon 
the  premisftes  within  the  terms  of  the  proviso. (to) 

Wh^*n  the  ejectment  is  for  the  breach  of  any  other  covenant, 
[  *283  ]  the  lessior  must  nhow  the  covenant  broken,  by  the  *8ame  evi- 
dence as  in  an  actiim  of  covenant ;  and  if  he  has  been  ordered 
by  the  Court  to  give  to  the  tenant  particulars  of  the  breaches  upon 
which  he  means  to  rely,  he  will  be  precluded  from  giving  in  evidence 
different  breaches  from  those  contained  in  the  particulars.  In  a  case 
where  the  ejectment  was  upon  a  proviso  for  re-entry  if  the  lessee  should 
assign  or  underlet,  it  was  ruled  by  Lord  Mranlcy^  C.  J.,  that  if  a  person 
was  found  in  possession,  acting  and  appearing  as  tenant,  it  was  suffi- 
cient prima  facie  evidence  of  an  underletting,  to  call  upon  the  defendant, 
(the  lessee,)  to  show  in  what  character  such  person  was  upon  the  pre- 
mises; and  that  the  declarations  of  such  person  were  admissible  in  evi- 
dence against  the  lessee.(j:j 

If  the  claimant  is  the  assignee  of  the  reversion,  after  proving  the  for- 
feiture, evidence  must  be  given  that  he  was  entitled  to  the  reversion  at 
the  time  the  forfeiture  was  cnnimitted,(i/)  and  il  possible,  of  the  mesne 
assignments  from  the  original  lesv^or.  These  mesne  assignments,  how- 
ever, will  be  presumed,  if  the  origmal  lease  be  for  a  long  term,  and  the 
possession  of  ihe  assignee  have  continued  for  a  considerable  time.(z) 

When  the  ejectment  is  brought  for  the  forfeiture  of  a  njortgage,[l]  if 

(to)  Doe^  d.  Smelt,  r.  Fiichau,  15  East,  (z)  Earl,d.  Godwin, T.Baxter,  W. Black. 

286.  1228. 

(x)  JDoe,  d  Hindley,  t  Bidcarby,  6  Etp.  4. 
(3^)  JnU,74. 


[1]  An  Ejectment  may  he  supported  on  a  mort^ragc,  before  all  the  in- 
stalments become  Hue.  Smith  ^  AL  surviving  Executors,  vs.  8hulerSc  AL 
12  Serg.Sf  R.  Rep.  240. 

In  Ejectment  by  a  n\nx\p\gee  against  a  judirment  creditor  of  the  mort- 
gagor, who  bought  the  land  under  a  sale  on  his  judgment,  evidence  is  ad- 
missible that  the  defemlant  was  present  at  the  sale,  knew  of  plaintiff's 
mortgage  (which  whs  given  before  the  judgment,  though  not  recorded  till 
after)  ad  th:it  the  sh«'rit!  expre>sly  sold  the  land  subject  to  the  mortgage. 
Mt^e  vs.  Letterman,  13  Serg.  8f  R  Rep.  167. 

Where  jndofment  has  been  obtained  in  a  Scire  Facias  on  a  mortgage, 
evidence  is  not  arimissihie  aAerwards  in  an  Ejectment  to  show  payment  of 
the  mortgage  debt  prior  to  the  judgment.  Blythe  vs.  MClxntic,  7  Si^rg. 
fyR.  Rep.  341. 

In  Ejectment  by  the  mortgagee  the  defendant  may  prove  by  parol  that 
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the  mortgagor  is  the  defendant,  the  mortgage  deeds  are  the  only  evi- 
dence required,  because  a  man  cannot  set  up  any  tide  inconsistent  with 
his  own  deed.  And  if  the  ejt^ct merit  be  agains»t  a  tliird  person,  who 
holds  the  mortgaged  lands  an  tenant  to  the  niortgagpr,  or  mortgagee,  it 
will  be  only  necessary  in  addition  to  the  proof  of  the  mortgage 
deeds,  to  give  evidence  of  such  tenancy,  and  eithei  of  its  *rc-  [  *284  ] 
gular  determination,  or  of  the  mortgagor  himself  having  been 
in  possession  of  the  lands  at  the  time  of  the  mortgage,  and  of  the  tenan- 
cy being  unacknowledged  by  the  mortgagee. (a)  It;  however,  such  third 
person  hold  the  lands  by  a  title  adverse  to  that  of  the  mortgagor,  evi- 
dence of  the  mortgagor's  title  will  of  course  be  required. 

(a)  feecA  t.  Haa,  Doag  21.    Thunder,  d.        WriglU,  1  T.  R.  878.    JnU,  106.  ' 
IFcavtr,  v.  Belcher,  3  East,  449     Birch  r. 


the  mortgage  debt  is  paid,  which  is  a  good  defence  to  the  action.     Jack* 
ton  ex  dem,  Roosevelt  vs.  Stackhouse,  1  Comen*s  Rep.  122: 

In  Ejectment  by  a  mortgagee  to  recover  premises  sold  under  a  judg* 
roent  on  his  mortgage,  evidence  is  not  admissible  to  show  that  the  Scire 
Faciat  on  the  mortgage  which  was  returof  d  served,  whs  not  served. 

Nor  is  evidence  admissible  to  show,  that  mortgage  money  for  which 
jadgment  was  recovered  by  default,  was  paid.  Blytke  Sf  AL  vs.  Richards^ 
10  Serg.  8fR  Rep  261. 

In  an  action  of  Ejectment,  evidence  of  usnry  in  the  consideration  of  a 
mortgage  deed,  by  virtue  of  whirh  the  plaintiff  claimed  title,  was  held  to 
be  admibsible,  as  a  defence,  uniler  the  general  issue,  without  notice.  Hol-^ 
ton  V9.  Button  ^  AL  4  Connect,  Rep.  436. 

A  general  notice  of  usury,  without  stating  therein  the  facts  relied  on, 
in  a  case  in  which  notice  is  necessary,  is  inbuffineot.     Ibid. 

By  deed,  a  mortgagee  conveyed  to  the  mortg^agor  the  legal  estate  on 
being  paid  the  mortgage  mom^y,  and  the  latter  reconveyed  it  to  trustees  for 
the  purpose  of  securing  an  annuity.  At  the  time  of  the  execution  by  tho 
mortgagee  there  were  several  blanks  in  the  deed,  but  not  in  that  part 
which  affected  him.  The  blanks  left  were  fur  the  sums  to  be  received  by 
the  mortgagor  from  the  grantees  of  the  annuity,  and  wure  all  filled  up  at 
the  time  of  the  execution  of  the  deed  by  the  mortgagor;  but  several  inter- 
lineations were  made  in  that  part  of  the  deed,  after  the  execution  by  the 
mortgagee.  It  was  held  that  the  deed  whs  not  therefore  void,  but  operat* 
ed  as  a  good  conveyance  of  the  estate  from  the  mortgagor  to  the  trustees 
for  the  payment  of  the  annuity.  Doe  ex  dem,  Lewis  ^  AL  vs.  Bing- 
ham, 4  Barnew.  8f  Aid.  Rep.  672.  , 

Held  also,  that  it  was  not  incumbent  on  the  plaintiff  in  Ejectment, 
brought  on  this  deed,  to  prove  that  the  annuity  was  duly  enrolled.     Ibid. 

Heldt  also,  that  the  tenant  in  possession  was  not  competent  to  prove  that 
the  witness,  and  not  the  defendant,  was  the  possessor  of  the  lands.     Ibid. 
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When  the  lord  of  a  manor  bringa  an  ejectment  for  a  forfeiture,  he  must 
prove  that  he  was  lord  at  the  time  of  the  forfeiture  committed,  and  that 
the  person,  who  is  alledged  to  have  committed  the  forfeiture^  has  been 
admitted  tenant  on  the  roU^  of  the  manor.  Proof  of  the  admittance  of 
the  father,  and  of  the  descent  to  the  copyholder  as  son  and  heir,  andpay* 
ment  of  quit-rents  by  him,  will  not  l>e  sufficient  evidence :  the  tenant 
roust  be  himself  admitted,  for  nothing  vests  in  a  copyholder  which  he 
can  forfeit,  before  admittance  and  entry.  The  act  of  forfeiture  must 
of  course  also  be  proved;  but  proof  is  not  required  of  the  presentment 
of  the  forfeiture,  nor  of  the  entry,  or  seisure  of  the  lord.(6) 

When  the  lord  seises  the  land  as  forfeited  pro  defeetu  tenentU^  if  he  seise 
absohudy^  he  must  prove  a  special  custom  in  the  manor  entitling  him  to 
do  so ;  but  if  the  seise  only  quousquti  the  custom  need  not  be  proved,  and 
an  absolute  seisure  unwarranted   by  the  custom,  cannot  afterwards 

be  set  up  as  a  seisure  quou8que.(c)  He  must  also  prove,  that 
[  *886  ]  the  regular  proclamations  have  been  made,  and  in  one  *teport 

of  Lord  Salisbury's  ca^ey  it  is  said,  that  the  proclamations  must 
be  proved  bjriva  voce  evidence,  and  that  the  entry  thereof  on  the  Court 
rolls  is  not  sufficient  ;{d)  but  no  mention  is  made  of  this  point  in  anoth* 
er  report  of  the  same  case,(e)  nor  does  it  appear  in  a  late  similar  decis* 
ion,  that  any  evidence  of  this  nature  was  required.  (/) 

A  lord  of  a  manor  cannot  maintain  ejectment  for  mines  upon  his  man- 
or, without  proof  that  he  has  been  actually  possessed  of  them  within 
the  last  twenty  years ;  because  they  are  a  distinct  possession  from  the 
manor,  and  may  be  of  different  inhentances.(g)  And  a  verdict  in  trover, 
for  lead  dug  out  of  them,  will  not  be  evidence  of  the  possession  of  the 
mines ;  for  trover  may  be  brought  on  property  without  possession. (A) 

The  doctrine  of  presumption  extends  to  copyhold  lands,  and  upon 
proper  evidence  an  enfranchisement  of  them  may  be  presumed  even 
against  the  crown.(i) 

(6)  Aoc,  d.  A0Wir«»  T.  HUkt,  2  Will.  la  (0  1  Ut.  68. 

JUoe,  d.  fbUy.  ▼.  fViUon,  11  East,  66.  B.  N.  (/)  Do«  d.  TarrmU  ▼.  HdiUrS  T.  R.  162. 

P.  lOR.  et  vid9  Walk.  Copy.  t.  i    8:^  to  868.  (£)  Rich  t.  JbAtwon,  Stiw.  1142. 

(c)  Lord  &i/M»iify'«  cato,  I  LeT.68.  S.  C.  (A)  B.  N.  P.  102. 

1  Kab.  287— Z>M,  d.  Tammt^  t.  BdlUr^  8  T.  (t)  Rot,  d.  Jbkmon,  t.  Inland,  11  East 

R.IIB.  asa. 

fd)  1  Ktb.  asr. 
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Secondly,  Of  the  e?idence  on  the  pari  of  the  defeiidant.[l] 


[I]  Id  Ejectment  by  an  heir  at  law,  against  a  defendant  who  claims  un* 
4er  a  lease  granted  by  an  ancestor  of  the  lessor  of  the  plaintiff ;  if  such 
lease,  being  in  tbe  hands  of  the  lessor  of  the  plaintiff,  be  produced  at  the 
trial  by  him,  on  notice,  it  may  be  given  in  evidence,  without  proof  of  its  ex- 
ecQtioa  by  tbe  subscribing  witness.  Doe  tz  dem.  Tindale  vs.  Hemming  ^ 
Ai.  2  Carr.  ^  P.  Rep.  462. 

One  IB  possession,  though  of  a  part  only  of  tbe  premises  in  Ejectment^ 
is  not  a  competent  witness  for  the  defendant.  Jackson  ex  dem.  Church 
vs.  HUU,  8  €owen*^  Rep.  29a 

A  party  in  possession  may  protect  himself  under  a  title  acquired  by  a 
person  under  whom  he  claims,  subsequently  to  his  coming  into  possession. 
Jaeiion  ex  dem.  Humphrey  Sf  AL  vs.  Gieen  ^  AL  %  Johns.  Rep.  137. 

A.,  a  patentee  of  land,  conveyed  to  B  ;  afterwards,  C.  purchased  tbe 
same  lot  of  a  person  pretending  to  be  the  original  patentee,  and  fraudulent- 
ly executed  a  deed  for  the  lot  to  C,  who  afterwards  conveyed  it  to  D.^ 
who  sold  it  to  various  persons,  who  took  possession  under  him  ;  the  real 
patentee,  during  the  continuance  of.the  adverse  possession,  executed  an- 
other deed  of  the  same  lot  to  PF.,  which  was  first  recorded ;  and  D.  pur<- 
chased  tbe  title  of  FF.,  and  took  a  deed  from  him,  which  was  also  record- 
ed. B.  brought  an  action  of  Ejectment  against  the  person  in  possession 
tinder  />.,  and  it  was  HeiiL  that  B.  could  not  set  up  U)e  adverse  possession 
of  IX,  to  defeat  IFl's  purchase  from  the  real  patentee,  and  that  the  persons 
liolding  under  D.  had  a  right  to  protect  themselves  by  tbe  title  of  W., 
equally,  as  if  they  had  purchased  it  of  W.     Ibid. 

A.  claimed  title  under  /.  S.,  and  B.  also  claimed  title  under  a  deed  from 
/.  iS.  and  others,  as  trustees  of  the  town  of  jR.,  settliug  the  boundaries  of 
certain  disputed  premises  :  Held^  that  /.  S.  was  bound,  in  his  individual  ca- 
pacity, to  tbe  line  so  agreed  to  and  settled  by  him  as  a  trustee,  and  which  he 
had  covenanted  to  maintain,  and  that  such  deed  of  settlement,  being  prior 
to  the  deed  to  A.,  was  a  bar  to  his  claim.  Wood  ex  dem.  ElmendorjF  vs. 
Livingston,  1 1  Johns.  Rep.  36. 

The  defendant  derived  his  title  from  A,  who  derived  it  from  B.  ;  Held, 
that  the  defendant  could  not  give  in  evidence  the  declarations  of  il.  and  B., 
as  to  the  loss  of  the  deed  from  B.  to  ii.,  nor  could  he  prove  a  parol  ex- 
change between  B.  and  A.  Jackson  ex  dem.  Watson  vs.  Cris,  11  Johns. 
JUp.  437. 

Where  a  person  having  no  title  to  land,  conveys io  another,  and  after-' 
wards  purchase  a  title  to  the  same  land,  be  is  estopped  from  maintaining 
an  action  against  his  grantee  for  tho  land,  but  the  title  subsequently  ac- 
quired will  enure  to  t^  benefit  of  his  grantee,  and  in  confirmation  of  bis 
title.  Jackson  ex  dem.  Stevens  vs.  Stevens,  13  Joans.  Rep.  316.  Same 
Point,  Jaekson  ex  dem,  Preston  vs.  Smithy  13  Johns.  Rep,  406. 

A  person  in  possession  of  land,  claiming  title,  may  purchase  in  an  out- 
standing title,  to  protect  his  possession.  Jackson  e^  d$m.  Preston  V8» 
Smith,  \S  Johns.  Rep.  406. 

Thoogh  parol  declarations  of  tenancy  have  been  admitted,  yet  parol  de* 
clarations  are  inadmissible  evidence  to  defeat  or  lake  away  a  title  ;  it  be* 
ing  contrary  to  the  statute  of  frauds.    Jackson  ex  dem.  White  vs.  Cary,  1 
^hns.  M^.  302. 

43 
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The  principle  that  a  claimant  in  ejectment  must  recover  on  the 
Btrengtb  of  bis  own  title,  is  now  so  clearly  established  that  Utile  can  be 
said  respecting  the  evidence  necessary  on.  the  part  of  the  defendant 
The  lessor  of  the  plaintiff  must  always,  in  the  first  instance,  make  out 
a  clear  and  substantial  possessory  title  to  the  premises  in  question  ;[2] 


In  an  action  of  Ejectment  brought  by  the  grantee  in  a  mere  volaotary 
coDveyancei  against  the  heir  of  the  grantor,  the  latter  cannut  set  up  tbc 
want  of  consideration,  in  bar  of  the  recovery  ;  for  the  party  making  a  vo« 
luntary  conveyance,  and  his  heirs,  are  bound  by  it.  Jackson  ex  dem.  Malin 
va.  Gamsey,  \6  Johns.  Rep,  189. 

The  heir  of  a  grantor  cannot  take  advantage  of  a  judgment  against  bim- 
selfi  under  which  the  land  conveyed  by  his  ancestor  bad  been  sold,  and  set 
it  up  as  an  outstanding  title  to  defeat  the  grantee's  action ;  for  such  a  sale 
operates  only  on  the  interest  which  he  bad  in  the  land,  which  was  nothing 
more  than  a  naked  possession,     Ibid, 

In  Ejectment  against  a  person  isho  has  forcibly  entered  upon  and  taken 
possession  of  land  ;  It  seems,  that  the  defendant  is  not  precluded  from  set- 
ting up  a  title  in  himself  or  a  third  person,  in  bar  of  the  action.  Jackson  ex 
dam,Seelye  vs.  Morse,  {Per  Sfencer,  J.)  16  Johns,  Rep,  197. 

Where  the  lessor  of  the  plaintiff,  who  became  the  purchaser  of  the  tit)e 
of  a  iBortgagor  in  possession  of  land,  under  a  judgment  and  execution,  bad 
covenanted  with  the  defendant  to  postpone  the  sale  under  the  execution 
for  two  years,  it  is  no  defence  in  an  action  of  Ejectment.that  the  sale  to  the 
lessor  had  been  made  before  the  expiration  ol  the  two  years,  and  in  viola- 
tion of  his  covenant.  Jackson  ex  dem,  Randall  ^  At,  v.  Davis^  Itf  Johns. 
Rep.  7. 

Ad  equitable  title  is  not  available  in  an  action  of  Ejectment,  to  defeat 
the  legal  title.  The  latter  alone  is  in  question.  Sinclair  vs.  Jackson  exdem. 
Field,  (iw  KRROB,)  8  <  owen's  Rep.  543. 

If  no  evidence  be  given  to  prove  the  possession  of  one  of  the  defendants 

.in  Ejectment,  the  court  may  direct  the  jury  to  find  him  not  guilty,  that  ho 

.  may  be  examined  as  a  witness  for  the  other  defendants.     Lessee  of  Leant-' 

ingyrn.  Case,  Circ.  Vt  U.  iS,  P.  Oct.  IS21.  MS.     (Cited  in  Coxe's  Digest, 

«72.)* 

Where  in  Ejectment,  the  attorney  for  the  lessor  of  the  plaintiff  obtained 
from  one  of  the  defendants,  (the  tenant  in  possession,)  a  tease  of  the  pre- 
mises granted  to  him,  for  a  term  not  then  expired,  in  order  to  prevent  the 
defendant's  setting  it  up  to  defeat  the  action  :  Held,  that  be  thereby  recog- 
nized it  as  a  valid  instrument,  and  when  produced  in  pursuance  of  notice 
from  the  defendants,  it  might  be  read  without  calling  the  subscribing  wit- 
nesses to  prove  the  execution  by  the  grantor  of  the  lease.  Doe  ex  dem. 
Tyndale  vs.  Hemming  4>  Al  C  Bamew.  4*  Crese.  Rep»  28. 

[2]  Articles  of  agreement  for  sale  of  land,  stipulating  that  title  shall  be 
made  on  payment  of  the  money,  do  not  prevent  a  recovery  in  ejectment, 
thece  being  no  proof  of  payment.     Anonymous^  1  Hayw.  Rep.  331. 

The  plaintiff  in  Ejectment  in  deducing  bis  title  to  the  land  in  question, 
gaveiD  evidence  a  grant  for  the  land  in  1671  to  T.  P.  and  A.  B.,  and  that 
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an  d  the  defendant's  evidence  is  altogether  confined  to  fal:4ifying 
=^hi8  adversary's  proofs,  or  rebutting  the  presumptions  which  [  ^286  ] 
may  arise  out  of  (hem.  He  needs  not  show  that  he  has  him« 
self  any  claina  whatever  (otlie  premises,  nor  even  give  evidence  of  ati* 
tie  in  a  third  person ;  it  is  sutficient  if  ho  make  it  appear  to  the  jury,  that 
a  legal  and  possessory  title  does  not  subsist  in  the  plaintiff's  lessor. 
Thus,  when  the  lessor  claims  as  heir,  he  may  show  a  devise  by  the  an- 
cestor to  a  stranger  ;[1]  that  by  a  particular  custom  another,  and  not 
the  claimant,  is  the  heir ; [2]  that  the  claimant  is  a  bastard ;  or  any  oth- 


T.  R.  was  seised  and  possessed  of  the  land,  and  died  so  seised  in  1746, 
having  by  his  will  in  1744.  devised  (he  hind  in  tail  to  his  sonF.  1?.,  after  hii 
toother's  death.  F,  iS.,  in  1780,  being  in  possession,  conveyed  the  land  to 
B.  G.,  who  died  iqtestate  in  1800,  leaving  six  children,  one  of  whom  con- 
veyed all  his  interest  to  the  lessor  of  the  plaintiff.  //6/d,.th«it  the  life  es- 
tate set  up  to  defeat  the  action,  must,  from  the  length  of  time  that  bad 
elapsed,  (1746  to  1808,)  be  considered  ns  having  expired  before  the  Eject* 
ment  was  hruught,  and  that  the  plaintiff  whs  entitled  to  recover.  Steven^ 
son  vs.  Howard,  Survivor  of  Pennington's  Lessee j  3  Har.  Sf  Johns.  Rep* 
654. 

[1]  In  Ejectment,  by  the  heirs  at  law  of  C.  against  L.,  who  had  taken  a 
lease  from  the  ancestor,  the  heirs  are  not  bound  to  produce  the  will  of  the 
ancestor,  supposing  that  it  can  be  shown  that  he  made  one ;  but  the  defend* 
ant,  if  he  mean  to  bar  the  title  of  the  heir  at  law,  must  show  affirmatively 
a  devise  of  the  premises  in  question.  Brandt  ex  dem,  Cuyler  ^  Ah  vs. 
Liver more^  10  Johns,  Rep  358. 

'  Evidence  of  the  aqts  of  the  lessor  of  the  plaintiff,  which  tend  to  con- 
clude him,  and  those  who  derive  title  under  him,  is  admissible.  Jackson 
ex  dem,  Goodrich  S^  AL  vs.  O^den^    4  Johns.  Rep.  140. 

Showing  a  line  of  boundary,  and  erecting  a  fence  thereon,  the  party  at 
the  same  time  usserting  his  right  to  have  more  land,  will  not  conclude  him 
from  aflerwards  contesting  that  boundary.  Jackson  ex  dem.  Zimmerman 
vs.  Zimmerman  Sc  Ai.,  2  Caines*  Rep.  146. 

A  possession  of  40  years,  in  conformity  to  a  division  line,  will  not  be 
disturbed,  on  the  ground  that  the  line  was  run  erroneously.  Jackson  ex 
dem,  Nellis  vs.  Dy sling,  t  Caines^  Rep.  198. 

[2]  Hearsay  evidence  is  sufficient  t9 prove  a  pedigree.  Jackson  ex  dem. 
Ross  vs.  Gooley.  8  Johns.  Rep,  128. 

Th»  acknowledgment  of  a  deed  from  persons  describing  themselves  as 
heirs,  taken  according  to  the  directions  of  the  act,  before  the  mayor  of 
London,  is  also  a  circumstance'  of  vi  eight  in  evidence  of  pedigree*     Rfid. 

In  an  action  of  Ejectment,  the  lessors  of  the  plaintiff  resided  in  England, 
and  claimed  to  be  heirs  of  the  person  who  died  seised  of  the  land  in  ques* 
tlon  ;  a  witness  here  deposed,  that  he  knew  the  ancestor,  and  had  charge 
of  the  land,  as  his  agent,  and  corresponded  with  him,  and,  after  his  deaths 
with  the  lessor,  who  sent  him  a  power  to  act  for  him,  as  heir  and  devisee, 
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er  circumstances  which  vrill  invafidate  bis  title.  In  like  manner,  when 
the  lessor  daims  as  devisee,  the  defendant  may  show  that  the  wilt  was 
obtained  by  fraud ;  that  it  was  not  duly  executed ;  tliat  the  testator  was 
a  lunatic  ;[3]  that  the  lands  (if  copyhold)  had  not  been  propeiljF  surren- 
dered ;  and  so  forth.  [4]  And  as  the  same  principle  holds,  whatever  be 
the  title  of  the  claimant,  any  particular  directions  respecting  the  defen* 
dant's  proofs  are  64togetfaer  unnecessary.  It  is  sufficient  to  observe 
generally,  that  the  defendant's  evidence  entirely  depends  on  the  nature 
of  (he  proofs  advanced  by  the  plaintiff's  lessor,  and  needs  in  no  case  to 
be  extended  beyond  the  rebuttal  of  them.  [5] 


sod  that  hift  ioformation  was  also  derived  from  persons  arqoaioted  with  the 
family  of  the  lessors  ;  Held^  that  this  was  sofficient  evidence,  prima  faeie^ 
of  pedigree  or  heirship,  to  go  to  the  jury.     Ibid. 

Tboogh  hearsay  and  general  repatation  may  be  received  as  evideDce  of 
pedigree,  yet  where  the  witnesses  are  not  connected  with  the  family>  have 
no  personal  knowledge  of  the  facts  of  which  they  speak,  and  have  not  de- 
rived their  information  from  persons  connected,  or  particularly  acquainted* 
with  the  family,  bat  speak  generally  of  what  they  have  heard  and  under- 
stood, such  evidence  is  liot  sufficient  for  that  purpose.  Jackson  ex  dem^ 
Garland  vs.  Browner^  18  Johns,  Rep.  37. 

Hearsay  is  admissible  evidence  of  the  death  of  a  person.  Jackson  er 
dem.  Miner  v&  Bonehamy  1 6  Johns.  Rep.  226. 

[3]   Vide  ANTE,  Page  269,  n.  [3]. 

[4]  But  an  equitable  lien  or  mortgage  cannot  be  set  up  at  law  as  a  legal 
estate,  to  defeat  a  recovery  in  an  action  of  Ejectment.  Jackson  ex  dem, 
LoweU  vs.  Parkhursi^  4  Wend,  Rep.  369.  *•  Vide  ante   Page   32,   n.  [1]. 

The  lessor  of  the  plaintiff  in  Ejectment  died  pending  the  action,  and  his 
heirs  at  law  were  made  parties  in  his  place,  without  objection,  and  the 
causo  continued  seireral  terms,  and  the  plots  amended.  Held,  that  it  was 
not  competent  for  the  defendant  to  defeat  the  action,  by  giving  evidence 
that  one  of  the  heirs  was  an  infant  when  she  was  made  a  party  ;  and,  that 
evidence  that  she  was  an  infant  at  the  time  of  the  trial,  would  not  entitle 
the  defendant  to  a  verdict  against  the  other  heirs  who  were  of  foil  age. — 
James  Sf  AL  Lessee  vs.  Boyd^  1  Harris  ^  GiWs  Rep.  I . 

[6]  Possession  is  presumptive  evidence  of  right,  and  a  defendant  in 
Ejectment  cannot  be  deprived  of  his  possession  by  any  person  but  the  right- 
ful owner  of  the  land,  he  who  hath  ihe  jus possessionis.  Hall  vs.  GitUngSf 
Jr.  Lessee,  2  Harr.  Sf  Johns.  Rsp.  122. 

Where  defendant  demurs  to  the  evidencb  of  the  plaintiff  it  is  not  neces- 
sary it  should  be  stated  in  the  demurrer  that  the  lessor  of  the  plain|iff  was 
in  possession  at  any  time  withm  20  years,  to  entitle  him  to  judgment.  Les^ 
see  of  Bayard  vs.  Colfax  ^  Alj  Ore.  Ct  U.  8.  N.  J.  Aprily  1821.  ilfflf. 
(Cited  in  Ck>xe*8  Digest,  272.) 

A  conveyance  to  the  defendant  may  be  read  in  evidence  though  execut« 
ed  since  issue  joined.     Carter's  A«ef«ee  ys.  Parrot^  1  Tenn.  Rep.  237. 
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CHAPTER  XI. 

OF  THE  TRIAL  AND  SUBSEQUENT  PR0CEEDINGS.[1] 


The  claims  of  the  several  parties  being  prepared  for   the  decis* 


[]]  The  <*  Revised  StatuieiF'  of  JiewY^rk,  Part  S,  Chap.  6,  Tit  1^ 
§§  ^8,  29  d&  30,  (Voi.  2,  pp.  307,  308.)  enact  as  follovrs: 

**  §  28.  If  the  action  be  brought  affainst  several  defendants,  and  a  joint 
possession  of  all  be  proved,  the  plaiotitt  shall  be  entitled  to  a  verdict  against 
all,  whether  they  shall  have  pleaded  separately  or  jointly. 

'*  ^  29.  When  the  action  is  against  several  defendants,  if  it  appear  on  the 
trial,  that  any  of  them  occupy  distinct  parcels  in  severalty,  or  jointly,  and 
that  other. defendants  possess  other  parcels  in  severalty,  or  jointly,  the  plain- 
tiff shall  elect  at  the  trial  against  which  he  ivifl  proceed  ,  which  election 
shall  be  made  before  the  testimony  in  thecaase  shall  be  deemed  closed; 
and  a  verdict  shall  thereupon  be  rendered  for  the  defendants  not  so  pro-^ 
ceeded  against. 

.    ^'^30.  In  the  following  cases,  the  verdict  shall  be  rendered  as  follows: 

'*  1.  If  it  be  shown  on  the  trial,  that  all  the  plaintiffs  have  a  right  to  re- 
cover the  possession  of  the  premises,  the  verdict  in  that  respect  shall  be 
for  the  plaintiffs  generally  : 

"  a.  If  it  ap|»ear  that  one  or  more  of  the  plaintiffs  have  a  right  to  the 
possesion  of  the  premises,  and  that  one  or  more  have  not  snch  right,  the 
verdict  shall  specify  for  which  plaint  iff  the  jury  find,  and  as  to  which  plain- 
tiff they  find  for  the  defendant : 

**  3.  If  the  verdict  be  for  any  plaintiff,  and  there  be  several  defendants^ 
the  verdict  shall  be  rendered  against  such  of  them  as  were  in  possession  of 
the  premises,  or  as  claimed  title  thereto,  at  the  commencement  of  the  ac- 
tion: 

'^4.  If  the  verdict  be  for  all  the  premises  claimed,  as  specified  in  the 
declaratioo,  it  shall  in  that  respect  be  for  such  premises  generally : 

**  6.  If  the  verdict  be  for  a  part  of  the  premises  described  in  such  decla- 
ration, the  verdict  shall  particularly  specify  such  part,  as  the  same  shall 
have  been  proved  with  the  same  certainty  herein  before  required  in  the 
declaration,  in  the  description  of  the  premises  claimed : 

"  6.  If  the  verdict  be  for  an  undivided  share  or  interest  in  the  premises 
claimed,  it  shall  specify  such  share  or  interest;  and  if  for  an  undivided 
share  in  a  part  of  the  premises  claimed,  it  shaH  specify  such  share,  and 
shall  describe  such  part  of  the  premises  as  herein  before  required : 
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ion  of  a  jury,  [2]  by  means  of  the  fictions,  conditions  and 
[  *288  ]  Uproots,  described  in  the  preceding  chaptern,  the  trial  with  its 

incident:9,[l]  andand  the  subsequent  proceeding:),  will  now 
occupy  our  attention. 


"7.  The  verdict  shall  also  specify  the  estate  which  shall  hare  been 
established  op  the  trial,  by  the  plaintiff  in  whose  favour  it  shall  be  render- 
ed, whether  such  estate  be  in  fee,  for  hL-^  own  life,  or  for  the  life  of  another, 
stating  such  lives,  or  whether  it  be  a  term  for  years,  and  specifying  the  da- 
ration  of  such  term.'' 

In  Ejectment  there  is  but  one  plaintiff;  and  therefore  where  several 
Lessors  of  the  plaintiff,  who  were  separate!)  interested,  joined  io  the  same 
Ejectment;  Held,  that  they  could  not  be  separately  heard.  Doe  on  the 
several  Demises  of  R  W,  Fox^  W.  Burt^  and  W.  Prideaux  vs.  W.  Bromley ^ 
6  Bowling  Sf  Ryland^s  Rep.  ^9'i. 

[2}  The  death  of  one  of  the  lessors  of  the  plaintiff  in  an  action  of  eject- 
ment, may  be  suggested  after  lh<  jury  are  sworn,  and  his  heir,  &c.  need  not 
appear,  or  be  made  a  party.  Howard  vs  Moulc  4^  Al.  Lessee^  2  Harr.  4r 
Johns.  Rep.  249. 

A  juror  not  interested  in  the  ejectment  to  be  tried,  nor  in  any  hind,-  the 
title  to  which  depends  on  the  principles  tu  he  settled  in  it,  is  nut  liable  to 
challenge  for  cause,  un  the  ginand  that  ho  is  interested  in  another  tracts 
held  by  the  plainiiff  under  the  same  title,  as  that  now  in  suit.  Gratz  4* 
AL  vs.  Benner.  13  Sere.  ^  R-  Rep-  1 10. 

[1]  If  in  an  ejectment  a  landlord  and  tenant  defend  by  different  attorneys 
and  have  different  counsel,  but  it  appear  that  the  tenant  claims  no  title  but 
what  he  derives  from  the  landlord,  ibe  judge  at  the  trial  will  only  allow 
one  counsel  to  address  the  jury  tor  the  defence,but  the  party's  counsel  who 
does  not  address  the  jury  wilt  iie  at  liberty  to  cross-examine,  and  also  to 
call  witnesses.  Doe  ex  dem.  Hogg  vs.  Tindale  ^  Al.  3  Carr.  4*  P*s.  Rep. 
566. 

Where  one  is  in  possession  of  lands  at  the  time  of  an  ejectment  served^ 
and  appears  and  pliMd^,  generally,  be  cannot,  at  the  trial,  narrow  his  de- 
fence to  part  of  the  lands  in  his  possession,  but  the  plaintiff  is  entitled  to  a 
verdict  for  such  part  as  be  is  entitled  to,  and  could  prove  to  be  in  the  occu- 
pation of  the  defendant  at  the  commencement  of  the  suit.  Mayor,  ^c.  vs. 
Clifford  *  ^/.,  4  Yeates'  Rep.  272. 

Where  a  description  has  not  been  6led  in  ejectment  the  Court  can  neither 
order  on  a  cause  for  trial,  nor  grant  a  non  pros,  although  a  rule  for  trial  or 
nonpros  has  been  ohtaiiicd.     Russell  vs.  Fee,  1  Browne's  Rep.  194. 

Nor  will  the  Court  strike  an  ejectment  off  the  docket  for  want  of  a  de- 
scription, without  a  previous  rule.     Russell  vs.  Fee,  1  Browne's  Rep,  196. 

Where  a  cause  had  been  depfridtug  for  upwards  of  three  years  without 
a  description,  the  Court,  granted  a  rule  to  file  adescripiion,  or  nonpros^  re- 
turnable in  four  diys.     Ibid. 

It  is  the  duty  of  the  plaintiff  in  ejectment,  wheie,nAer  a  plea  of  not 
guilty,  a  rule  for  trial  on  nonpras  has  been  taken,   to  file  a  description  o( 
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The  death  of  the  lessor  of  the  plaintifi^  akhough  he  be  only  tenant  for 
life,  will  not  abate  the  action)[2  ^  nor  Cdn  it  be  pleaded  puis  darriin  am" 
tinuance.;  because  the  right  is  i^upposed  to  be  in  his  lessee,  (the  plaintiff) 
who  may  proceed  for  the  damages  occasioned  by  the  supposed  ouster, 
although  he  cannot  obtain  possession  of  the  land  ;(j)  but  a 
trial  of  *this  nature  is  unknown  in  practice^  for  the  damages  [  *289  ] 

(;)  I'knutout^d.  Tkamer,  y    Gfr<y,  Straa.  1066. 


the  land,  join  issue,  and  put  the  cause  on  the  trial  list.     Galloway  vs.  Sauti" 
ders,  2  Serg.  ^  R.  Rep.  405. 

If  the  pracipe  for  a  summ  >ds  id  ejectmeDt  contain  a  sufficient  description 
of  the  land,  it  is. not  necessary  for  the  plaintiff  to  6le  another  description 
according:  to  the  6th  Section  of  the  Act  of  2i  March  1806.  { PennnsylvO' 
nia,'}     Cahill  vs.  Benn  ^  AL»6  Binn.  Bep,  99. 

[2]  The  *'  Revised  Statutes"  of  New-York,  Part  3,  Chap.  6,  Tit.  1,  §§ 
31,  32,  (^FoL  2,  p.  308,)  contain  the  following  enactments  : 

'*  ^  31.  If  the  right  or  title  of  a  plaintiff  in  t'jectment  expire  after  the 
*'  commencement  of  the  suit,  but  before  trial,  the  verdict  shall  be  returned 
«*  according  to  the  fact,  and  judgment  shall  be  entered  that  he  recover  his 
**  damages  by  reason  of  the  withholding  of  the  )»reaiises  by  the  defendant, 
^'  to  be  assessed  ;  and  that  as  to  the  premises  claimed,  the  defendant  go 
*'  thereof  without  day. 

"  §  32.  The  action  of  ejectment  shall  not  he  abated  by  the  death  of  any 
"  plaintiff,  or  of  one  of  several  defendants,  after  issue  and  before  verdict 
*'  or  judgment  ;  but  the  same  proceedings  m^y  be  had  as  in  other  actions, 
<«  to  substitute  the  names  of  those  who  may  succeed  to  the  title  of  the 
*'  plaintiff  so  dying,  in  which  case,  the  issue  shall  be  tried  as  between  the 
'^  original  parties  ;  and  in  case  of  the  death  of  a  defendant,  the  cause  shall 
"  proceed  against  the  other  defendants." 

"  The  death  of  the  lessor  of  the  plaintiff  does  not  abate  the  suit.''  iliis- 
tin  ads.  Jackson  ex  dem.  Kiinber  ^  Al.  1  fVend  Rep.  27.  Same  Poirt, 
Frier  ^  7J.  vs.  Jackson  ex  dem.  Fan  Alen,  (jn  error,)  8  Johns,  Rep.  496. 
Doe  ex  detn.  Marston  ^  AL  vs.  Butler,  3  Wend.  Rep,  1 53.  Robertson  vs. 
Morgan,  2  Bibb's  Rep.  148. 

And  where  the  lessor  of  the  plaintiff  was  entitled  to  a  life  estate,  in  (he 
premises,  but  the  defendant  had  the  reversionary  interest  therein  *,  and 
pending  the  suit,  the  life  estate  terminated  by  the  death  of  the  lessor ;  the 
Court  said,  *'  The  plaintiff,  then,  has  no  title  to  turn  the  defendant  out  of  the 
*'  pos^ssion ;  but  he  has  a  title  to  the  mesne  profits,  and  the  costs  of  this 
"  suit,  and  must  therefore  have  judgment  to  enable  him  to  recover  them." 
**  There  must  be  a  judgment  for  the  plaintiff  with  a  perpetual  stay  of  the 
*•  writ  of  possession."  Jackson  exdenu  Henderson  vs.  Davenport^  18  Johns. 
Rep,  296,  302. 

But,  on  a  motion  for  judgment  as  in  case  of  nonsuit,  for  not  proceeding 
to  trial  pursuant  to  stipulation,  the  death  of  the  lessor,  aAer  the  stipulation, 
and  previous  to  the  circuit  at  which  the  cause  ought  to  have  been  tried, 
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inqedmeot  are  only  noininal,[l]  and  if  the  plaintiff  be  nonsuited 
from  the  refiitial  of  the  defendant  to  appear  at  the  trial,  the  eiecu- 
tor  of  the  lessor  wiU  not  be  entitled  to  hid  coats,  for  the  consent  rule 
19  merely  per8onaL(fc) 

(k)  Tknutoutr.  3tdi0itf,  2  Wilt.  7. 


was  offered  in  excuse  ;  the  Goart  said,  *'  The  excuse  offered  will  be  receir* 
**  ed  so  far,  as  to  permit  a  new  stipolation  on  payment  of  cpsts ;  otherwise 
"  the  motion  mast  be  granted"  Austin  ads.  Jackson  ex  dem,  Kimber  ^ 
AL  1  Wend.  Rep.  27.  _ 

Ejectment  abates  by  the  death  of  the  lessor  of  (be  plaintiff  Howard  vs. 
Gardiner,  3  Ear,  4*  MHen.  lUp  98. 

**  The  defendant  may  move  to  have  the  demise  of  a  lessor,  who  died 
'*  before  the  commeocement  of  the  action,  struck  out  of  the  declaratton.*'r:* 
(Per  SuTHERLANo,  J.  dtUvering  ike  Opinion  of  the  Cstirt)  Doe  eT'dem, . 
Martton  ^  AL  vs.  BvxUr^  3  Wend.  Rep.  163.  Same  Point,  Jackion  ex 
dem.  Low  |-  AL  ws.  Reynolde,  1  Cainee*  Rep.  20.  Jackson  ex  dem.  Butler 
^  AL  vs.  Ditz,  1  Johns,  Cas.  3d2.  Jackson  ex  dem.  Aikins  ^  AL  vs.  Bank'^ 
craju  3  Johns.  Rep.  259. 

And  this  motion  may  be  made  after  the  defendant  has  entered  into  the 
consent  rale.  Jadison  ex  dem.  Low  Sf  AL  vs;  Reynolds,  1  Caines'  Rep.  20. 

li  seemst  that  a  plaintiff  in  Ejectment  cannot  recover  on  a  demise  from  a 
person  who  is  dead  a(  the  time  of  the  action  brought.  See  vs.  Greenlee^  6 
Jiiunf.  Rep.  303. 

An  Ejectment  does  not  abate  by  the  death  of  the  lessor  of  the  plaintiff. 
Kinney  vs.  Beverly,  1  Hen.  ^  Munf.,Rep.  531. 

An  appeal  from  a  judgment  in  Ejectment  does  not  abate  by  the  death 
of  the  lessor  of  the  plaintiff,  notwithstanding  such  lessor  claimed  the  land 
for  life  only.     Medley  vs.  Medley,  3  Munf.  Rep.  191. 

[1]  The  damages  in  ejectment  at  common  law  are  merely  nominal,  and 
a  verdict  finding  for  the  plaintiff,  without  assessing  damages,  is  not  thereby 
vitiated  Harvey  vs.  Snow  1  Yeatea^  Rep.  159.  Emigh^s  Lessee  vs.  JRtite- 
ftor^  ciTBD  1  Yeaies^  Rep.  157. 

If  the  plaintiff  choose  to  proceed  for  mesne  profits  in  the  action  of  eject- 
ment at  common  law,  he  may  do  so,  on  giving  notice  to  the  defendant  of 
bis  intention.     Lessee  of  Battin  vs.  Big^ow,  1  Peter's  Circ.  Ct.  Rep.  452. 

A  writ  of  inquiry  of  damages  will  lie  in  ejectment.  Joan  ^  AL  vs. 
Shield's  Lessee,  3  Har.  Sf  MHen.  Rep.  7. 

Bat  the  meene  profits  cannot  (»e  given  in  evidence  on  the  execotion  of  a 
writ  of  inquiry  in  ejectment.  Gan^s  Lessee  vs.  WorihingUm^  3  Har.  4* 
MHen.  Rep.  96. 

1  On  the  bearing  in  the  assessment  of  damages  npoo  default  in  ejectment 
brought  to  recover  possession  of  lands  holden  by  the  levy  of  an  execution, 
the  mesne  profits  are  to  be  computed  from  the  date  of  the  levy  of  the  ex- 
ecution, and  not  from  the  six  months  allowed  by  the  statute  for  the  defend- 
ant to  redeem.    lAnle  vs.  Meacham^  1  Tyler^s  Rep.  438. 
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When  the  defendant  refuses  at  the  trial  to  eonfess  lease,  ent^,  and 
ouster,  the  plaintiff  must  be  called  and  nonsuited,  and  the  cause  of  the 
nonsuit  specially  indorsed  upon  the  postea  ;  and  the  lessor  of  the  plain- 
tiff  will  then  be  entitled  to  have  judgment  entered  against  the  casual 
ejector.  (0  [2]  With  respect,  however,  to  the  lime  of  entering  this  judg- 
ment, a  considerable  difference  prevails  between  the  practice  of  the  Court 
of  King's  Bench,  and  of  the  Common  Pleas  :  the  judgment  being  sign- 
ed, and  ihc  execution  taken  out,  in  the  latter  court,  immediately  after 
the  entering  of  the  nonsuit,  and,  in  the  former,  not  until  the  day  in  bank 
when  the  postea  is  returned,  (m)  [3] 

It  is  to  be  regretted  that  two  of  the  superior  courts  of  the  kingdom 
should  differ  upon  a  point  so  essential  to  the  regular  administration  of 
justice  ;  but  it  is  noteayy  to  decide  which  is  the  more  eligible  mode  of 
proceeding.  By  the  practice  of  the  Court  of  Common  Pleas,  a  more  earlj^ 
possession  is  given  to  the  plaintiff,  (in  some  cases  of  nearly  four  months ;) 
and  this  seems  a  just  punishment  upon  the  defendant,  for  refusing 

<0  TVcmer  y.  Bamaby,  Salk.  259.  Appen.        Ifwogmoriim,  d.  Pairjux,  y.  Bentley,  2  T.  R. 
Ko  83.  779. 

(m)  Doe,  d.  Pdtmerston,  v.   Copeland,  et 


Ad  ngreement  between  the  parties  to  an  ejectment  that  the  defendant 
should  remain  in  possession  of  the  premises  oo  a  certain  condition,  is  no 
bar  to  a  recovery  of  tho  mesne  profits  if  the  condition  were  not  performed. 
Longstreet  vs.  Ketcham  I  Coze's  Rep.  170. 

In  Ejectment  it  was  ruled  that  the  mesne  profits  might  be  recovered,  and 
that  in  assessing  them  the  jury  might  include  all  the  plaintiff's  reasonable 
and  necessary  expenses ;  such  as  a  fee  to  counsel.  Dcnn  ex  dem.  DeUitouche 
vs.  Chubb,  1  Coxe'sRcp.  460". 

[2]  Vide  *•  Revised  Statutes"  of  New-York,  Part  3,  Chap.  5.  Tit.  1,  %% 
26.  «7.  {Vol.  2.  pp.  30J5,  307.)     Cited  ante,  Page  236,  «.  [2]. 

Where  in  Ejectment,  tho  tenants  in  possession,  having  undertaken  ta 
appear,  enter  into  the  consent  rule,  plead  insianter^  and  tako  short  notice 
of  trialy  made  no  defence  at  the  trial,  but  sued  out  a  writ  of  error  when 
judgment  was  signed,  the  court  allowed  the  lessor  of  the  plaintiff  to  take 
bis  judgment  against  the  casual  ejector.  Doe  ez  dem.  Morgan  vs.  Rge,  3 
Bingh.  Rep,  169. 

[3]  Where  a  plaintiff  in  Ejectment  has  been  nonsuited,  the  defendant 
not  having  appeared  to  confess  lease,  entry,  and  ouster,  judgment  may  be 
regularly  signed  on  the  first  day  of  the  ensuing  term  and  writ  of  possession 
issued  on  the  same  day,  although  the  postea  be  not  delivered  over  at  the 
time  by  the  associate,  to  the  attorney  for  the  plaintiff.  Doe  ex  dem.  Davies 
8(  Ux.  vs.  Boe^  I  Bamew.  ^  Cress.  Rep.  118. 
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to  pcr&>rm  his  previous  promise;  whilst  on  the  other  hand,  it  is  said  by 
the  Court  of  King's  Bench,  that  the  defendant  may  possibly  have  eome 

good  reason  for  not  confessing,  as,  for  example,  want  of  due 
[  =^90  ]  no-^tice  of  trial,  and  that  it  is  but  fair  he  should  have  an  op* 

portunity  of  assigning  8uch  reason  to  the  Court. 

ff  the  defendant  refuse  to  appear,  the  proceedings  are  the  same  whe- 
ther he  be  tenant  or  landlord;  and  the  motion  for  judgment  against  the 
casual  ejector,  on  a  nonsuit  for  want  of  appearance,  is  absolute  in  the 
first  instance,  (n) 

If  there  be  several  defendants,  and  some  of  them  refuse  to  appear  «nd 
confess,  it  is  the  practice  to  proceed  against  those  who  do  appear,  and 
enter  a  verdict  for  those  who' do  not,  endorsing  upon  the  postea,  that  such 
verdict  is  entered  for  them,  because  they  do  not  appear  and  confess ; 
and  the  plaintiff's  lessor  will  then  be  entitled  to  his  costs  against  such 
defendants,  and  to  judgment  against  the  casual  ejector  for  the  lands  in 
their  possession,  (o)  [  1  ] 

If  their  be  any  material  variance  between  the  issue  and  the  record,  [2] 

(n)  Siyla,  i.  Redheadt'Y.  Oakett  Ban.  ■idled  u  to  tU  ;  became  all  the  defeodanta 

182.    Fnm.  d.  HiekatUon,  y.  3lanto«,Bani.  Dot  admitting  the  demUe,  he  could  not  maio- 

ISBk  tain  hii  declaraUon.    The  preient  practice 

(o)  Cimxmon  t.  SearU,  Ld.  Baym.  729.  was  adopted  in  the  reign  of  William  III 

B.  N.  P.  flS.    Formerly,  if  lome  of  the  de<  (Haddock'9  caee,  1  Vent.  S66.)  jFlsgg  t.  Ro- 

feadiBte  did  not  appear,  the  plaintilT  waa  non-  berU,  2  Vent  195. 


[1]  Where  two  or  more  persons  holding  by  separate  and  distinct  posses- 
sions diflerent  parts  of  the  same  tract,  are  united  in  the  same  action,  jointly 
enter  into  the  same  common  rule,  and  plead  jointly,  judgment  may  be  giv- 
en against  them  separately  if  their  separate  possessions  arc  found  by  a  ju- 
ry ;  and  if  their  separate  possessions  are  stated  in  a  demurrer  to  evidence, 
the  law  is  the  sgme.  Lessee  of  Bayard  vs.  Colfax  ^  Al  Circ.  Cl  U.  sl 
N.  J.  Jifril,  1321.     M8.     (cited  in  Coxe'i  Digest.) 

[2}  Amendment  by  inserting  the  defendant's  name  in  the  J^isi  Pms  re- 
cord, in  the  place  where  it  is  usually  inserted  before  the  allegation  of  entry 
and  ouster,  the  omission  being  by  mistake.  Jackson  esc  dem.  Young  vs. 
Ywng,  1  CowensRep.  131. 

Thia  was  done  after  a  nonsuit  at  the  circuit,  for  the  defendant's  not  ap- 
pearing, &c.     Ibid. 

And  though  the  defendant  swear  to  merits  in  such  a  case,  the  Court  will 
not  relieve,  unless  he  excuse  his  default.  Such  an  omission  is  no  irregu- 
larity.  It  is  matter  for  motion  in  arrest,  or  error,  and  the  record  is  not 
void^  but  voidable,  and  may  be  amended.    Ibid. 
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it  seems  that  the  defendant  should  jieverihelesa  appear  at  the  Irittl,  and 
afterwards  move  the  Court  to  set  aside  the  verdict  for  the  Tariance;  be- 
cause if  lie  do  not  appear,  he  is  out  of  oourt^  and  cannot  aAerwards  pro- 
perly  more  to  set  aside  the  nonsuit ;  yet,  upon  a  motion  of  this  nature^ 
the  Court  did,  in  one  case,  grant  the  rule  upon  payment  of  costs,(}»)  and 
in  another  case  staid  the  pr6ceedings.(f) 

"^In  a  case  where  the  demise  was  laid  on  a  day  not  come  at  [  *i9t  ] 
the  time  of  the  trial,  the  defendant  was  notwithstanding  oblig- 
ed to  confess,  as  the  plaintiff  would  otherwise  have  been  nonsuited,  and 
have  been  entitled  to  judgment  against  the  casual  ejector,  (r) 

If  the  property  litigated  be  of  great  value,  and  difficulties  are  likely  to 
arifse  in  the  course. of  the  trial,  the  Court  will  grant  a  trial  at  bar;  and 
the  motion  for  this  purpose  may  be  made  by  either  party.  [1]  But  the 
mere  vadue  of  the  preiniacs,(ff)  or  the  probability  of  a  protracted  trial, 
will  not  be  sufficient  to  induce  the  Court  to  grant  the  application ;  d\ffi' 
cuUy  must  concur;  and^ therefore, the  motion  must  be  supported4>yan 
affidavit,  stating  ''  the  value  per  annum  of  (he  estate ;  that  many  witnes- 
ses are  to  be  produced  on  each  side ;  that  the  title  of  the  lessor  of  the 
plaintiff  will  depend,  as  the  case  may  be,  on  an  intricate  course  of  des- 
cent, or  the  legal  operation  of  deeds ;  that  various  points  of  law,  and 
other  questions,  will  necessarily  arise  at  the  trial ;  and  that  the  cause, 
therefore,  should  be  tried  at  the  bar  of  the  Court,  by  a  special  jury  of  the 
county  where  the  estate  lies,  if  the  Court  shall  so  think  fit,  and  not  be- 
fore any  one  judge  of  assize." 

^'It  has  been  said,  that  the  rule  is  not  to  allow  a  trial  at  bar  [  *2d2  ] 
in  ejectment,   unless  the  value  of  the  lands  be  a  hundred 
pounds  per  annum  ;{t)  and  in  some  authorities  it  is  laid  down,  that  it  is 

(p)  Jtmiit  d.  lhoma$,  t.  HengeMt,  Burn.       kir,  r.  Cole,  Burr.  1169. 
175.  (•)  Lord  Sanduridk'9  eaie,  Sdk.  648. 

iq)  LaWy  T.  WMlis,  1  Ban.  166.  (0  Goodrigki  t.  Wood,  1  Btfn.  141. 

(r)  Jtton,  Ld.  Raym.  72S.  ei  Small,  d.  Ba- 
ll} The  «  Revised  Statutes"  of  New-York,  Part  3,  Chap.  7,  Th.  4, 
§  1,  {Vol  2,  p.  409,)  specify  the  cases  io  which  a  trial  at  bar  may  be  bad. 

*^§  1.  All  issues  of  fact  which  shall   be  joined  in  the  court  of  chancery, 

<'or  in  any  surrogate's  court,  and  which  shall  be  sent  to  the  supreme  comt 

"  for  trial ;  and  all  issues  of  fact  joined  in  the  supreme  court ;  shall  be  tried 

<*  at  a  circuit  court,  or  sittings  of  the  supreme  court,  in  the  proper  county ; 

X  *'  unless  the  supreme  court  shall,  on  the  motion  of  either  party,  in  cases  of 

^  <<  great  ^ftcufty,  or  which  require  great  exattinati on,   order  such  trial  to 

^  ''  be  had  at  the  bar  of  the  said  court.'' 
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not  sufficient  tb  swear  generally,  that  the  cause  is  expected  to  be  diffi- 
cult, but  that  the  particular  difficulty,  which  is  expected  to  arise,  ought 
to  be  pointed  out,  to  enable  the  Court  to  ju<ige  whether  it  be  suffi- 
cient.(ti)  And,  in  a  recent  case,  the  Court  refused  a  trial  at  bar,  on  the 
mere  allegation  of  length,  and  probable  questions  of  difficulty  in  a  cause 
respecting  a  pedigree.(t;) 

In  other  actions,  a  rule  for  a  trial  at  bar  is  never  granted  before  issue 
joined ;  but  as  the  issue  in  ejectment  is  very  seldom  joined  until  after  the 
end  of  term,  when  it  would  be  too  late  to  make  the  application,  the  mo- 
tion in  this  action  may  be  granted  even  before  appearaiice.(ii') 

As  the  granting  of  a  trial  at  bar  is  a  favour  conferred  upon  tiie  ap- 
plicant, the  courts  exercise  the  power  of  annexing  equitable  conditions 
to  their  grant.  Thus,  where,  on  application  made  dy  the  defendant  for 
a  trial  at  bar,  it  appeared,  on  showing  cause  against  the  rule,  that  the 
lessor  of  the  plaintiff  was  unable  to  bear  the  expense,  and  that  one  of 
the  witnesses  was  about  eighty  years  of  age,  who  might  die  before  a 
trial  at  bar  could  be  had.  Tlie  Court  granted  the  application,  but  said, 
that  it  was  a  favour  asked  by  tht)  defendant,  they  would  lay  him  under 
terms,  tbat  if  he  succeeded,  he  should  only  "have  nisi  prim  costs,  but  if 
the  lessor  of  the  plaintiff  were  to  succeed  fcc  should  have  bar 
[  ^293  ]  costs,  and  that  the  old  witness  should  be  examined  *on  inter- 
rogatories, and  her  deposition  read,  if  she  should  die  before 
the  trial.  It  was  also,  by  consent,  made  part  of  the  rule,  that  the  cause 
should  be  tried  by  a  Middlesex  jury,  instead  of  one  from  Norfolk,  where 
the  premises  where  situated.(^)  And,  in  another  case,  where  the  les- 
sor of  the  plaintiff  had  had  a  rule  for  a  trial  at  bar,  but  having  laid  the 
demise  by  a  wrong  person,  had  discontinued  the  action,  and  brought  a 
new  ejectment ;  the  Court  would  not  grant  him  a  second  rule  for  a  trial 
at  bar  until  he  had  paid  the  costs  of  the  former  ejectment.(t/) 

After  verdict,  the  successful  party  is,  of  course,  entitled  to  the  judg- 
ment of  the  Court  ;[1]  but  the  same  time  is  allowed  to  the  other  party 

(tt)  lUx  y.  BwrgU9i»  of  Caermarthm,  Say,  465 . 

79.  2  Lil.  P*  R.  740.    Goodrighi  t.  Wood,  I  (x)  BoIimm  d.  Broum,  t.  Browne  Do^g. 

BWB.  141.  4S7 

(V)  Tidd,  768.  (y)  I^ord  Coningaby^s  cue,  Stran.  648. 

iw)  Ii4«,  d.  Cholaumdleif,  y.  Doe,  Bam. 

[f]  If  in  Ejectment  the  jary  <^  find  for  the  plaintiff  one  cent  damages/*  > 
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to  move  for  a  new  trial,  or  an  arrest  of  judgment,  in  ejeclment,  as  in 
other  actions. 

•    The  courts  will  seldom  grant  a  new  trial  in  ejeclment,  when  the  rer- 
dict  is  given  for  the  detendant,[2]  because  all  parties  remaining  in  the 
situation  (hey  were,  prcvioubly  to  the  commencement  of  the  action,  the 
claimant  may  bring  a  second  ejectment  without  subjecting  himseh  to 
additional  difficulties ;  but  this  principje  does  not  apply  when  the  ver-  ^ 
diet  Is  given  against  the  defendant.  .Jriic  possession  is  then  diansed.  A 
The  defendant  in  the  fiist  ejectment  becomes  the  plaintiff's  lessor  in  the 
second,  and  is  obliged  to  give  evidence  of  his  own  title,  instead  of  mere- 
ly rebutting  the  claim  set  up  by  his  opponent ;  and  as  this  is 
a  point  *of  material  consequence  to  him,  "  the  courts  (to  use  [  *294  ] 


the  olerk  in  the  order  mny  extend  the  verdict,  as  if  it  were,  *'  We  of  (be 
jury  find  for  the  plaintiff  the  lands  in  the  declarntion  mrntioned,  and  one 
cent  damages.^'     MMurry  vs.  O^Neal,  1  CaWs  Rep.  246. 

In  Pennsylvania,  a  cond it ionnf  verdict  in  Ejectment,  is  good.  Coolbaugh 
SfAl  vs.  Pierce,  8  Serg.  8f  JR.  Rep,  418. 

After  the  plaintiff  in  Ejectment  has  proved  his  title  to  a  verdict,  the 
court  will  not  try  the  question  of  the  preciho  extent  of  the  plaintiff's  claim 
as  defended  by  particular  metes  and  bounds.  Doe  exdem.  The  Drapers^ 
Company  vs.  Wilson,  2  Starkie's  Rep,  477. 

Plaintiff  may  take  a  verdict  for  c^Ttain  described  premises,  and  as  to 
other  described  premises,  enter  a  verdict  for  the  defendant.  {Per  Spen- 
cer, Senator.)  Seward  vs.  Jackson  ex  dem.  Fan  Wyck,  8  Cowen's  Rep^ 
406. 

On  the  trial  of  an  Ejectment,  the  Court  cannot  take  notice  of  equitable 
circumstances,  which  do  not  constitute  a  complete  title.  Den  ex  dem, 
Cunningham  vs.  Michael^  Cam.  Sf  J^onjD.  Rep,  77. 

In  Ejectment,  an  objection  cannot  be  made  at  the  bar  that  the  plaintiff 
failed  at  the  trial  to  make  out  a  title,  unless  such  objection  was  previously 
made  at  the  trial.  Jackson  ex  dem.  Scofield  vs.  Coliins,  2  Coteen*s  Rep,  89. 

[2]  Where  a  verdict  in  favoiir  of  a  defendant  in  Ejectment,  is  founded 
ID  mistake  and  produces  injustice,  it  is  both  the  right  nndduty  of  the  court 
to  grant  a  new  trial.     Deems  vs.  Q^uarrier^  ^c.  3  Rand,  Rep  475. 

The  Court  inclined  to  think,  that  paupers,  supported  by  the  township, 
might  unite  with  the  overseers  of  the  poor  in  an  Ejectment  ;  but  at  any 
rate,  refused  fo  grant  a  now  trial  on  that  ground.  Ripple  ^  Al.  vs.  Rip- 
ple ^  Al.  1  Rawle's  Rep  386. 

If  the  verdict  of  a  jury  is  insufficient  or  contrary  to  the  admission  of  the 
parties,  the  court  have  the  power  of  granting  a  new  trial  or  ordering  a  ««- 
fitVe.    Hughes^  Lessee  vs.  Howard^  3  Harr.  If  Johns,  Rep.  9, 


Digiti 


zed  by  Google 


294  OF  THE  JUDGMENT.  [cHAP.  XI. 

Lord  Matisfidd^$  words)  rather  lean  to  new  trials  on  behalf  of  the  de- 
fendants in  case  of  ejectments,  especially  on  the  fooling  of  surprise. "(s^) 

Of  the  Judgment. [I] 

i*)  amur  r.  lAWer,  1  W.  Blk,  845.  848. 


[1]  I  he  '•  Revised  Statutes''  of  jYew-York,  Fari  3,  Chap.  6,  Tit.  1  §§ 
33,  36.  36,37,  38,  39.  40,  41,  42  &  43,  (FoL  2,  pp.  308  &  309,)  coatain 
the  followiDg  pfovisioDs: 

^  ^  33.  lo  cases  where  no  other  provision  is  mode,  the  judgment  in  the 
actioD,  if  the  plaintiff  prevail,  shall  be,  that  the  plaintiff  recover  the  pos- 
session of  the  premises,  according  to  the  verdict  of  the  jury,  if  there  was 
such  verdict ;  or  if  the  judgment  be  by  default,  according  to  the  descrip- 
tion thereof  in  the  declaration,  with  costs  to  be  taxed." 

**  §  35.  Upon  a  judgment  against  the  plaintiff,  or  one  or  more  plaintiffs, 
in  cases  where  ihey  shall  be  hable  for  costs,  execution  for  the  collection  of 
the  same,  shall  be  issued  as  upon  judgmer.ts  in  personal  actions;  and  the 
proceeding  by  attachment  for  the  collection  of  such  costs,  is  hereby  abol- 
ished. • 

*'  §  36.  Every  judgment  in  the  action  of  ejectment,  rendered  upon  a 
verdict,  shall  be  conclusive  as  to  the  title  established  in  such  action,  upon 
the  party  against  whom  the  same  is  rendered,  and  against  all  persons  claim- 
ing from,  through  or  under  Fuch  party,  by  title  »xcruing  after  the  com- 
mencement of  such  action,  subject  to  the  exceptions  herein  af\er  con- 
tained. 

<*  §  37.  The  court  in  which  such  jurlgment  shall  be  rendered,  at  any  time 
within  three  years  thereafter,  upon  the  application  of  the  party  against 
whom  the  same  was  rendered,  his  heirs  or  assigns,  and  upon  payment  of  all 
costs  and  damages  recovered  thereby,  shall  vacate  such  judgment  and 
grant  a  new  trial  in  such  cause.  And  the  court  upon  subsequent  application 
made  within  two  years  after  the  rendering  of  the  second  judgment  in  said 
cause,  if  satisfied  that  justice  will  be  thereby  promoted,  and  the  rights  of 
the  parties  more  satisfactorily  ascertained  and  established,  may  vacate  the 
judgment  and  grant  another  new  trial.  But  no  more  than  two  new  trials 
shall  be  granted  under  this  section. 

"  §  38.  Every  judgment  in  ejectment  rendered  by  default,  shall,  from 
and  af\er  three  years  from  the  time  of  docketing  the  same,  be  conclusive 
■upon  the  defendant,  and  upon  all  persons  claiming  from  or  thrbugh  him  by 
title  accruing  after  the  commencement  of  the  action.  But  within  five  years 
aAer  tl^e  docketing  of  such  judgment,  on  the  application  of  the  defendant, 
hi9  heirs  or  assigns,  and  upon  payment  of  all  costs  and  damages  recovered 
thereby,  the  court  may  vacate  such  judgment  and  grant  a  new  trial,  if  such 
court  shall  be  satisfied  that  justice  will  he  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained  and  established. 

^'  ^39.  But  if  the  defendant  in  such  action,  at  the  time  of  the  docketing 
of  the  judgment  by  default,  be  either, 

*'  1.   Within  the  age  of  twenty>one  years  :  or, 

**2.  Insane:  or, 

*'  3.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some  con* 
viction  of  a  criminal  offence,  for  any  term  less  than  for  life  :  or, 
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B7  the  judgnent  in  ejectment,  the  plaintiff's  lessor  obtains  posses* 
sioQ  of  the  lands  recovered  by  .the  verdicU  but  does  not  acquire  any  ti- 
tle thereto,  except  such  as  he  previously  had.f2]  If,  therefore,  he  have 
a  freehold  interest  in  them,  he  is  in  as  a  freeholder ;  if  be  have  a  cbattd 
interest,  he  is  in  as  a  termor ;  and  if  he  have  no  title  at  all,  he  is  in  as  a 


"  4.  A  married  nrpmao: 

*'  The  time  during  which  such  disability  shall  coDtioue,  shall  not  be  deem- 
ed any  portion  of  the  said  three  years  ;  but  any  such  person  may  bring  an 
action  for  the  recovery  of  such  premises  aAer  that  time,  and  within  three 
years  aAer  such  disability  shall  be  removed,  but  not  aAer  that  period. 

*'§  40.  If  the  person  entitled  to  commence  such  action,  shall  die  during 
the  continuance  of  any  disability  specified  in  the  preceding  section,  and  no 
determination  or  judgment  be  had  of  or  upon  the  title,  right  or  action  so  to 
him  accrued,  his  heirs  may  commence  such  action,  after  the  time  above  li- 
mited for  that  purpose,  and  within  three  years  after  his  death. 

,  ''^  41.  If  the  plaintiff  shall  have  taken  possession  of  the  premises,  by 
virtue  of  any  recovery  in  ejectment,  such  possession  shall  not  in  any  way 
be  affected  by  the  vacating  of  any  judgment,  as  herein  provided;  and  if 
the  defendant  recover  in  any  new  trial  hereby  authorised,  he  shall  be  enti- 
tled to  a  writ  -of  possession,  in  the  same  manner  as  if  he  was  plainiiff. 

**  §  42.  Upon  any  new  trial  granted  as  herein  provided,  the  defendant 
may  show  any  matters  in  bar  of  a  recovery,  which  be  might  show  to  enti- 
tle bimto  the  possession  of  the  premises,  if  he  were  plaintiff  in  tb»  ac- 
tion. 

**  §  43.  The  plaintiff  recovering  judgment  in  ejectment  in  any  of  the 
cases  in  which  such  action  may  be  maintained,  shall  also  be  entitled  to  re- 
cover damages  against  the  defendant  for  the  rents  and  profits  of  the  prem- 
ises recovered.  But  if  such  action  be  brought  for  the  recovery  of  dower, 
the  plaintiff  shall  be  entitled  to  recover  such  damages,  only  in  the  cases  Mnd 
to  the  extent  prescribed  in  the  first  Chapter  of  the  Second  Part  of  the  Re- 
vised Statutes." 

[2]  "  In  ejectment  at  least,  if  not  in  every  possible  case,  the  decision  of 
^'thia  Court  I8upreme  Court,  U.  S."]  must  conform  to  the  state  of  rights  of 
''the  parties  at  the  time  of  itsownjudgmentsothat  a  treaty,  ahhough  ratified 
^^aubsequent  to  the  decision  of  the  Court  appealed  from  ;  becomes  a  part 
'*of  the  law  of  the  case,  and  must  control  our  decision  "  Fairfax's  Devi- 
«ec  V8.  Hunter's  Lessee^  7  Cranchh  Rep.  603.  632.  (Per  Johnson,  J.) 

The  whole  effect  of  a  judgment  for  the  plaintiff  in  ejectment,  is  to  put 
the  lessor  of  the  plaintiff  into  possession  of  the  land  ;  and  the  only  point 
decided  is,  thai  ha  has  a  better  title  t  ->  the  possession  than  the  defendant. 
Chapman  vs.  Armistead^  4  Munf.  Rep,  382. 

Motion  in  arrest  of  judgment  because  the  declaration  against  the  casual 
cjeclor  was  wrongly  entitled,  and  for  other  defects  in  it,  refused,  because 
tbe  declaration  de  novo  to  which  the  defendant  had  pleaded  was  right. 
Leetee  of  Huydekoper  vs.  Burrawes,  1  Wash.  Circ.  Ct.  Rep.  1U9.  (cited 
in  Qwe's  Digest,  jp  27 1 . } 


Digiti 


zed  by  Google 


295  OF   TH&  JUDGMENT.  [CHAP.  XX# 

tre8pal{9er,[3]  and  liable  to  account  for  the  profits  to  the  legal  ow^ner, 
without  any  re-entry  on  his  part ;(«)  the  verdict  in  the  ejectment  being 
no  evidence  in  a  subs^equent  action,  even  between  the  9&me  parties. (6) 
[4]  Since,  however,  (he  claimant  has  a  mere  possession  given  to  him  by 
the  judgment,  it  may  be  asked  how  he  can  become  seised  according  to 
his  title,  if  he  have  more  then  a  chattel  interest  in  the  land.  This  is 
effected  by  another  fiction.  It  is  a  rule  of  law,  that  when  a  man,  having 
a  title  to  an  estate,  comes  into  possession  of  it  by  lawful  means,  he  shall 
be  in  possession  according  to  his  title ;  and,  therefore,  when  possession 
is  given  by  the  sherifi^  the  possession  and  title .  are  said  to  unite,  and  the 
plaintiff's  lessor  holds  the  lands  according  to  the  nature  of  his  interest 
in  them. 

As  the  judgment  is  grounded  on  the  verdict,  it  ought  not  to  be  enter- 
ed up  for  more  land,  or  for  different  parcels,  than  the  defendant 
[  *296  ]  was  found  guihy  of  by  the  verdict,[5]  though  a  *variance  be- 

(tf)  Taylor,  d.  Atkins,  v.  Horde,  Burr.  60.  (6)  Clerke  y.  RowtU,  1  Mod.  10.    • 

90. 114. 


[3]  ^'  Th''  amount  of  a  recovery,  in  ejectment  is  accurately  and  forcibly 
«'  stated,  by  Lord  Mansfield^  in  the  case  ofAtkyns  vs.  Horde,  (1  Burr.  1 14.) 
*'It  is  a  recovery  of  ihe  possesstoo  (not  of  the  seisin  or  freehold)  without 
"  prejudice  to  the  right  as  it  may  afterwards  appear,  even  between  the 
<*  same  parties.  He  who  enters  umier  it,  in  truth  and  substance,  can  only 
^'  be  poshessed  according  to  right.  If  he  has  a  freehold,  he  is  in  as  a  free- 
'^holder.  If  he  has  a  chattel  interest,  he  is  in  as  a  termor.  If  he  has  no 
"  title  he  is  in  as  a  trespasser.  If  he  had  no  right  to  the  possession^  then 
^*  he  takes  only  a  naked  possession.  Thih  is  the  obvious  and  established 
''  construction  of  the  nature  and  effect  of  a  judgment  in  the  action  of  eject- 
**  meat.*'  (Per  Van  Ness,  J.  delivering  the  Opinion  of  the  Court,)  Jack* 
son  ex  dem»  IVright  Sf  AL  vs.  Diefftndorf  ^  Ai,  3  Johns.  Rep.  270. 

[4]  A  former  judgment  for  the  defendant  in  an  action  of  ejectment  or 
disseisin,  on  the  issue  of  no  wrong  and  disseisin^  is  not  an  estoppel  of  the 
plaintiff's  title  ;  as  such  judgment  mny  have  been  rendered,  on  the  ground 
that  the  defendant  had  not  been  in  posse&sion,  or  had  possessed  by  license 
from  the  plaintiff,  or  on  some  other  ground  not  involving  the  question  of 
title.     Smith  vs.  Sherwood^  4  Connect  Rep,  276. 

A  judgment  in  ejectinent  rendered  on  confession,  is  not  evidence  against 
the  plaintiff  in  another  ejectment  more  than  a  judgment  on  a  verdict  would 
be.     Betts,  SfC,  vs.  Shields  Heirs^  3  Lilt.  Rep.  36. 

[5]  A  verdict  in  Ejectment,  *'  that  the  defendant  should  have  the  third 
part  of  the  41  acres  and  32  perches  neat,  and  if  any  overplus,  it  goes  to  the 
plaintiff,"  is  too  uncertain  ;  and  it  cannot  be  cured  by  the  Court's  appoint* 
iog  a  surveyor  to  desiguHte  the  rights  of  the  parties  and  rendering  judg- . 
ment  thrcon.     Smith  vs.  Jenks  8f  Al  10  Serg.  4'  L.  Rep.  163. 
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tween    the  rerilict   and  judgment,   occasioned    by  the   misprision, 


Id  Ejectment,  the  verdict  bfeing  for  the  plaintiff,  for  the  lands  laid  down 
in  a  survey  made  In  the  cause,  as  comprehended  within  certain  lines  de 
scribed  by  the  jury :  a  judgment  that  the  plaintiff  recover  his  term  yet  to 
come,  of  and  in  the  lands  in  the  declaration  mentioned,  is  erroneous.    Lee 
vs.  Tapscott,  2  Wash.  Rep,  276. 

A  JQ'Igment  in  Ejectment  must  be  for  the  premises  in  the  declaration 
mentioned.  It  is  error  to  take  a  judgment  for  the  land  in  the  plot  describ- 
ed.    Woolry  vs.  Clay,  3  Marsh,  Rep.  {Ky.)  136. 

In  Ejectment  against  several  defendants,  who  possessed  the  premises  in 
separate  parts,  and  who  entered  into  the  consent  role,  and  pleaded  jointly, 
the  jury  found  each  defendant  separately  guilty,  as  to  that  part  of  the  pre- 
mises in  his  separate  possession,  and  not  guilty  as  to  the  other  parts  pos- 
sessed by  the  defendants  \  the  verdict  is  good,  and  the  plaintiff  is  entitled 
to  judgment  against  all  the  defendants,  severally,  according  to  the  finding 
of  the  jury.  Jaekson  ex  dem.  Haines  Sc  Al  vs.  Wo^s  4*  AL^  5  Johns.  Bep. 
«7S. 

Where  several  defendants  appear  and  plead  jointly,  and  enter  into  the 
consent  rule  jointly,  the  plaintiff  is  bound  to  prove  a  joint  possession  of  all 
the  defendants ;  and  if  on  the  trial,  it  appear,  that  two  of  the  defendants 
occupied  distinct  parcels  of  the  premises  in  severalty,  and  that  the  other 
defendants  possessed  the  residue  of  the  premises  jointly,  the  plaintiff  can 
have  judgment  only  against  the  defendants  holding  jointly,  and  the  defend- 
ants holdmg  in  severalty,  will  be  entitled  to  judgment  Jackson  ex  dem. 
Murray  ^  Al  vs.  Haxen  ^  Al  2  Johns,  Rep.  438. 

The  plaintiff  in  Ejectment  may  recover  less  land  than  the  quantity  stated 
tn  his  declaration.  But,  if  the  jury  find  a  special  verdict,  shewing  the  plain- 
tiff entitled  tb  a  certain  number  of  acres,  part  of  the  tract  sued  for,  and  do 
not  specify  the  boundaries  of  such  part  with  so  much  precision,  as  that 
possession  thereof  may  with  certainty  be  delivered,  a  venire  de  novo  ought 
to  be  awarded.     Clay  vs.  White  Sf  Al  1  Munf.  Rep.  162. 

Issue  being  joined  in  Ejectment  on  the  title  only,  a  verdict  may  be  found 
and  judgment  rendered  for  a  tract  of  land,  *'  according  to  a  survey  filed  in 
the  cause ;"  though  described  in  the  declaration  as  a  "  messuage  with  the 
appurtenances  :'*  in  a  subsequent  part  thereof,  as  ^  the  said  tenement  witb 
its  appurtenances  ;"  and  in  the  conclusion,  as  *^  the  plaintiff's  said  farm  ;*' 
without  mentioning  quantity  or  boundaries.  Paul  vs.  Smiley,  4  Ahtn/.  Rep^ 
468. 

A  verdict  hi  Ejectment  set  aside  as  being  uncertain  and  contradictory, 
and  not  to  be  reconciled  without  a  strained  construction.  Doe^  Lessee  of 
Murra  vs.  Northern,  1  Wash.  Rep  282. 

A  verdict  in  Ejectment,  finding  for  the  plamtiff  in  general  terms,  a  cer- 
tain  ^  number  of  acres,  part  of  the  premises  in  the  declaration  mentioned," 
without  designating  the  bonndaries  of  such  part,  or  referring  to  some  cer-* 
tain  standard,  to  supply  s^h  defect,  is  too  uncertain  to  warrant  a  judg- 
ment upon  it     Gregory  vs.  Jackson,  6  Munf.  Rep.  25. 

A  special  verdict  in  Ejectment,  set  aside,  for  not  finding  the  time  of  the 
death  of  a  person,  under  whom  the  lessors  of  the  plaintiff  might  or  might 
not  have  been  entitled  to  the  land  in  controversy  ;  their  title  depending 
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or  default,  of  the  clerk  in  entering  the  judgment,  is  not  ftital,  but  may  be 
amended  by  the  Court,  even  after  a  writ  of  error  brought,  (c) 

(c)  Mason  t.  Fox,  Cro.  Jae.  631.    Appendix,  So.  84. 


Upon  the  time  when  he  died,  which  from  the  circumstances  disclosed  in  the 
verdict,  |>ro6a&/^  could  have  been  found  by  the  jury  ;  also,  for  not  finding 
whether  the  defendant,  or  those  under  whom  he  claimed,  had,  or  had  not 
such  poasession  of  the  land  as  would  be  sufficient  for  his  defence,  in  that 
action,  whatever  might  be  the  state  of  the  title.  Cropper  vs.  Carlton  ^ 
Ux.  6  Munf.  Rep.  277. 

In  Ejectment  on  separate  demises  for  undivided  jijktis  of  the  land,  before 
the  trial,  all  the  lessors,  except  one,  had  parted  with  their  legal  interest  in 
the  landi  and  the  nature  of  his  interest  had  been  converted  from  an  undi« 
vided  portion  jp  the  whole,  to  a  several  and  entire  interest  in  part.  Held, 
that  although  the  plaintiff  can  recover  less  than  he  claims,  yet  it  must  con- 
sist of  the  same  nature  with  that  claimed.  If  he  claim  one  hundred  acres, 
less  than  one  hundred  may  be  recovered.  If  he  claim  an  undivided  moie- 
ty, an  undivided  third  may  be  recovered,  or  any  undivided  portionless  than 
a  moiety  ;  but  he  cannot  recover  an  undivided  part  when  he  claims  an  en- 
tirety,  nor  an  entirety  when  he  demands  an  undivided  portion.  Carroll  ^ 
Ahy  Lessee  vs.  Norwood* s  Heire^  6  Harr,  ^  Johns.  Rep.  164. 

'  A  judgment  in  ejectment,  for  the  plaintiff  on  a  single  demise,  contained  in 
a  single  count,  that  he  recover  his  term  in  two  parcels  of  land,  being  erro- 
neous as  to  one  parcel  is  sotn  toto.  (Per  Spencer,  Senator.)  Seward 
vs.  Jackson  ex  dem.  Fan  Wyzk^  [iir  error]  8  Cowen^s  Rep.  406. 

For  a  Court  of  Error  cannot  divide  a  judgment,  which  is  entire,  revers* 
ing  it  in  part  and  affirming  it  in  part.     Ibid, 

Otherwise,  perhaps,  where  the  declaration  in  ejectment  contains  more 
than  one  count.     Ibid. 

Where  ejectment  was  brought  by  one  tenant  in  common  against  bis  co* 
tenant  for  an  undivided  moiety,  and  the  consent  rule  for  the  undivided  moiety 
was  entered  in  the  common  K>rm,  and  the  plaintiff  proved  title  to  an  undi- 
vided moiety  only ;  Held^  that  the  defendant  was  entitled  to  judgment  as 
to  the  one  moiety,  though,  as  to  the  other,  the  plaintiff  was  entitled  to 
judgment  by  default.  Jackson  ex  dem.  Jones  ^  Al.  vs.  Lyons^  18  Johns, 
Rep.  398. 

Where  the  title  of  the  lessor,  being  a  life-estate,  ends  before  the  trial, 
the  {daiotiff  is  entitled  to  judgment,  but  with  a  perpetual  stay  of  the  writ 
of  possession,  so  as  to  enable  him  to  bring  an  action  for  the  mesne  profits. 
Jackson  ex  dem.  Henderson  vs.  Davenport,  18  Johns.  Rep.  296. 

In  an  action  of  ejectment  for  50  acres  of  arable  land,  10  acres  of  mea- 
dow, and  100  acres  of  woodland,  part  of  a  tract  of  land  called  H.  F.  Thel 
jury  by  their  verdict  found  the  true  location  of  that  tract,  and  also  the  lo- 
cation of  other  tracts  of  Land  for  which  the  defendant  took  defence.  They 
also  found  for  the  plaintiff  all  the  land  called  H.  F.,  as  located  by  them, 
which  lies  clear  of  the  other  tracts  so  located  by  them,  and  which  Ties  to 
the  eastward  of  a  division  line  between  thcf  plaintiff's  lessor  and  J.  5.,  from 
a  particular  point  to  another  Held^  that  the  verdict,  and  the  judgment 
^ereon  rendered,  were  not  uncertain,  and  were  not  for  more  land  thantha 
plaintiff  claimed  in  his  action.  Hall  vs.  Gitting*s  Lesctty  2  Har.  Sf  Johns^ 
Rep.  380.  393. 
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The  Courts,  indeed,  after  judgment,  make  every  possible  inteDdment  \ 
in  favour  of  the  claimant  ;[1]  and  if  the  title  declared  on  can  by  any 
means  be  supposed  to  exist,  consistently  with  the  judgment,  such  judg- 
ment will  be  supported.  Thus,  where  two  demises  were  laid,  by  differ- 
ent lessors,  of  the  same  premises  for  the  same  term,  both  as  to  com- 
mencement and  duration,  and  the  judgment  was,  that  the  plaintiff  recov- 
er his  terms  in  the  premises ;  and  it  was  objected,  tliat  both  lessors 
could  not  have  a  title  to  demise  the  whole :  and  that,  therefore,  there 
was  an  inconsistency  in  the  judgment,  and  that  it  did  not  appear 
which  of  the  lessor^s  rights  was  established ;  the  Court  affirmed  the 
judgment  ;[2]  because,  after  a  verdict,  a  bare  possibility  of  title  consis- 
tent with  the  judgment  is  sufficient,  and  the  two  lessors  might  have  been 


[1]  lo  Ejectment  the  jury  have  a  right  to  find  a  general  verdict  for  the 

{plaintiff,  if  the  defendant  produce  a  patent  of  elder  date  for  a  part  of  the 
and,  without  desigoating  what  part.  Buckley  vs.  Cunningham^  4  Bibb's 
Hep.  286. 

The  omission  of  the  name  of  the  Township  in  the  Writ  of  Ejectment 
will  be  fatal  on  a  plea  in  abatement.  Lyons  vs.  Miller  Sf  Al.^  4  Serg.  ^  R, 
Jiep.  280. 

Bat  if  the  objection  be  not  pleaded  in  abatement  it  cannot  be  afterwards 
made.    Ibid, 

A  variance  in  the  description  of  land,  between  tbe  writ  and  the  statement 
filed  in  ejectment  brooght  under  the  act  of  21st  March^  1806,  [Pennsylva^ 
niaJi  is  cored  by  verdict.     Thomas  vs.  Cw/jo,  4  Serg.  Sf  R,  Rep,  271. 

[2J  Where  two  demises  are  laid  in  the  declaration,  one  valid  and  the 
other  void,  and  the  judgment  is,  that  the  plaintiff  recover  bis  term,  in  the 
singular,  it  shall  be  adjudged  to  have  been  rendered  on  the  valid  demise. 
Coz  vs.  Lacy,  3  LitL  Rep.  334. 

The  defendant  in  ejectment,  who  had  himself  conveyed  the  land  to  the 
plaintiff  is  estopped  to  deny  that  he  had  title  when  he  conveyed.     Ibid. 

If  several  demises  are  laid  in  the  declaration,  from  several  lessors,  and 
tbe  Court  give  judgment  for  the  plaintiff  to  recover  *^  his  term  yet  to  come, ' 
tbe  judgment  will  be  sustained,  and  the  plaintiff  can  only  have  one  execd- 
tion.     Camden  Sf  AL  vs.  Hatkill,  3  Rand.  Rep,  462. 

After  issue  joined  in  ejectment  on  the  title  only,  and  a  verdict  for  the  plain- 
tiff^ for  the  land  in  one  of  the  counts  in  the  declaration  mentioned  ;  it  is  no 
ground  for  arrest  of  judgment,  that  the  two  counts  laid  demises  of  the  same 
land  from  different  persons.  Throckmorton  vs.  Cooper's  Lessee^  3  Munfi 
Rep.  93.  Q^ere.  Would  a  demurrer  to  the  declaration  in  this  case  have 
been  sustained  1 

A  plaintiff  in  ejectment,  may  recover  under  one  or  the  other  of  two  de« 
mites  of  the  same  land,  from  different  persons.  Hopkins  ^  AL  vs.  Ward  ^ 
At,  6  Afan/.  Rep,  38. 
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joint  tenants,  and  yet  to  reAiise  to  join  in  a  lea8e.(d)  In  like  manner, 
where  the  declaration  contained  two  distinct  demises^  by  two  different 
lessors,  of  two  distinct  undivided  thirds,  and  judgment  was  given,  that 
the  plaintiff  ''  do  recover  his  $aid  ierms^'*  and  on  error  it  appeared,  (from 
the  facts  stated  in  a  bill  of  exceptions  to  the  judge^s  directions  on  a  point 
of  taw,)  that  the  ejectment  respected  only  one  undivided  third,  the  judg- 
ment was  held  well  enough,  when  the  point  was  only  raised  on  a  bill  of 
exceptions,  and  ttmhlt  that  it  would  have  been  well  even  on  a  special 

verdict.(fl)  Upon  the  same  principle,  when  in  an  ejectment 
[  ^296  ]  on  two  se-*veral  demises  of  two  separate  parcels  of  lands,  the 

judgment  was  entered,  that  the  plaintiff  do  recover  his  ternij 
and  an  objection  was  taken,  that  it  should  have  said,  that  the  plaintiff  do 
recover  his  ttrms  ;  the  Court  said  they  would  extend  the  word  lerm  to 
his  lerm  in  Jl ,  and  .his  term  in  B.,  and  affirmed  the  judgment  (/)  And 
where  the  ejectment  was  upon  two  demises,  by  different  lessors,  and 
the  second  demise  was,  ^'  of  the  aforesaid  premises,"  and  judgment  was 
entered  for  the  plaintiff  as  to  the  first  demise,  and  the  defendant  as  to 
the  other  \  and  it  was  objected,  that  from  not  stating  the  second  demise 
to  be  of  "  other  premises^'^^  the  judgments  were  contrary  to  each  other, 
inasmuch  as  the  defendant  was  put  without  day,  as  to  the  same  premi- 
ses for  which  the  plaintiff  recovered,  the  Court  affirmed  the  judgment, 
and  construed  tlu  aforesaid  premises  tohich  the  second  lessor  demised  to 
mean  the  term  in  the  premises,  (g)  So,  also,  where  the  plaintiff  in  eject- 
ment declared  upon  two  demises  of  several  lands,  by  several  parties, 
but  laid  only  one  habendum^  namely,  habendum  lenementa  prcedictOj  so  de- 
mised by  the  aforesaid  several  parties,  for  seven  years,  and  it  was  as- 
signed for  error,  that  the  declaration  was  ill  for  want  of  another  hahen- 
dum ;  for  thdt  the  verdict  was  general,  and  it  was  uncertain  to  which 
demise  the  single  habendum  related,  the  Court  held,  that  reddendo  singu- 
la  singuliSf  it  was  well  enough.(A)  Where,  also,  the  declaration  was  for 
lands,  and  common  of  pasture  generally,  without  stating  the  common 
to  be  apjpendant,  or  appurtenant,  it  was  intended  after  verdict,  on  a  writ 
df  error,  to  be  such  common  as  ejectment  could  be  maintained  for.(i) 

And  where  the  ejecfment  was  for  one  messuage,  or  tenement, 
[  *297  ]  and  four  acres  of  land  to  *the  same  belonging,  the  words,  ^  to 

(d)  Morreg  w.  Barry,  Stnn.  1180.  JbUe,  (A)  Sldbtmrnt  t-  Bengo,  1  Ld.  Baym. SSI. 

187.  Moort  T.  /Virstfm,  2  Vent.  214.  S.  C.  Cftrth. 

(c)  JlouM,  d.  JBpyer,  t.  P9W9ry  2  N.  R.  1.  224.  S.  C.  Comb.  190. 

al.  (•)  Ntuman  YMotdmjffitst^  Stnn.  54.  AuU, 

if)  Warrattr.Bmi,  Sinn.  SS6.  17. 

(f )  Fuher  r.  Bughi$,  Str»D.  90a; 
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the  same  belonging^'  were  held  to  be  void;  for  land  cannot  pro- 
perly belong  to  a  house,  and  then  it  is  a  declaration  ofamessnage 
or  tenement,  and  four  acres  of  land,  which,  tiiough  it  be  void  for  the  te- 
nement, is  good  for  the  larid  ;  for  which  the  plaintiff,  upon  releasing  the 
damages,  hadjudgment.(  j) 

Upon  a  similar  principle,  where  the  plaintiff  in  the  first  year  of  his 
present  majesty's  reign,  declared  upon  a  demise  made  in  the  thirty-third 
year  of  his  present  majesty,  the  Court  held,  that  it  was  well  enough  af- 
ter verdict ;  because  it  was  only  a  title  defectively  set  out,  and  there 
could  be  no  doubt  but  that  a  proper  title  was  proved  at  the  trial.(fe) 

If  the  plaintiff  obtain  a  verdict  for  the  whole  premises  demanded,  the 
entry  of  the  judgment  is,  that  the  plaintiff  recover  his  term  against  the 
defendant,  of  and  in  the  premises  aforesaid,  or  that  he  recover  posses- 
sion of  the  term  aforesaid.  [1]  And  this  form  is  also  used  where  a  moie* 
ly,  or  other  part  of  the  whole  premises  is  recovered ;  as,  for  example, 
when  the  plaintiff  declares  for  fort;  acres  in  Jt.,  and  recovers  only  twen- 
ty ;  and  it  is  at  the  lessor's  peril  that  he  take  out  execution  for  no  more 
than  he  has  proved  title  to.  But  where  the  verdict  is  for  some 
parcels  and  not  for  *all,  or  part  of  all,  as  where  the  plaintiff  [  *298  ] 
declares  for  lands  in  .4.,  and  lands  in  A,  and  the  defendant  is 
found  guilty  in  A.  only,  the  judgment(/)  is,  that  the  plaintiff  recover  bis 
term  in  A.;  and  as  to  the  other  part,  whereof  the  jury  acquitted  the  de- 
fendant, that  the  plaintiff  be  in  mercy,  and  that  the  defendant  go  thereof 
without  day. (to) 

If  the  defendant  be  acquitted  of  part,  and  judgment  be  entered,  quod 

(j)  IFootf  T.Payne,  Cro.Eliz  18S.    In  an  pemoineii.    (.^on. 'Selr.  166  )    But  qumre, 

old  o«M,  where  Uie  plaiDtiff  declared   on  a  if  lucha  rerdict  wou^d  not  nov  be  good  for 

loate  of  a  home,  ten  acrei  of  land,  twenty  the  ten  aerei  1 

•cree  of  meadow,  and  twenty  acres  of  pat-  (k)  Small  d.  Bokir,  r*  Col*^  Borr.  1109. 

tore,  by  the  name  of  '*  a  home  and  ten  aerei  (/)  Ai  an  ejectment  is  an  action  of  tre«|)aa0 

of  meadow,  be  the  lame  more  or  lets,'*  and  ot  el  armis,  the  jodgm.ent  before  the  itatnte 

bad  a  Terdiot,  the  jodgnent  was  arrested  ;  of  6  and  6  W.  &  M.  c   12.  nsod  to  ran  ^uod 

beeaase  the  declaration  was  so  nncortain  and  dtfendent,  eapUUur  ;  but,  since  that  statute, 

repognant,  that  eren  the  Tcrdiet  coold  not  such  entry  is  no  longer  neeessaiy.    (Zinsey. 

help  it,  the  land  mentioned  in  the  declaration  t.  C/erfc,  Garth.  800.    S.  C  6  Mod.  280.)- 
being  so  different  from  that  mentioned  in  the  (m)  Judgment  Book,  72,  78. 


[1]  The  usual  judgment  ID  Ejectment  is  for  the  premises  io  the  declara- 
tioD  meDtioned,  and  a  judgment  for  all  Ibe  lands  that  the  tenant  had  not 
enclosed  on  a  certain  day,  is  good.  Simpson's  Heirs  vs%  Shannon's  Heirs^  6 
Litt  Rep.  322. 
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defendens  sU  quiehu  quoad,  that  partwhereof  he  is  acquitted,  this  is  error ; 
for  the  judgment  id  this  action  is  not  final,  as  in  a  wiit  of  right;  nor 
does  it  protect  the  defendant  from  any  further  suit,  but  only  acquits  him 
against  the  tide  set  up  by  the  plaintiff  in  the  action.(n) 

ir  a  sole  defendant  die  after  the  commencement  of  the  assizes  and  be- 
fore verdict,  or  after  verdict  and  before  judgment,  it  will  not  abatethe 
8uit;[l]  nor  can  his  death  be  alleged  for  error,  provided  the  judgment 
be  entered  within  two  terms  after  the  verdict,  (o) 

When  there  are  several  defendants,  and  one  of  them  dies  at  any  time 
before  judgment,  the  lessor  may  proceed  against  the  survivo>rs,  upon 
suggesting  the  death(p)  of  such  defendant  upon  the  plea  roll:  the  sug* 
g^estion  need  not  also  be  entered  upon  nisi  prius  roll ;  for  it  is  sufficient  if 
it  there  appear  to  the  judge,  what  he  is  to  try,  and  be- 
[  ^99  ]  tween  whom  ;  '^nor  need  the  judgment  say,  quod  qwerens  nil 

capiat  per  breue  against  the  dead  defendant.(9) 

• 

If  one  of  several  defendants  die  before  verdict,  it  is  the  better  way 
to  suggest  his  death  on  the  roll  before  the  trial,  and  to  award  a  venire  to 
trj  the  issue  against  the  surviving  defendants  ]{q)  although  where  in  such 
case  the  venire  was  awarded  against  all,  upon  suggesting  the  death  of 
the  one  upon  the  roll  after  the  verdict,  the  plaintiff*  had  judgment 
for  the  whole  against  the  others,  (r)  But  if  the  lessor  proceed  to  trial, 
and  obtain  judgment  against  all  the  defendants,  without  such  suggestion, 
it  is  error,  because  there  can  be  no  verdict,  or  judgment,  against  a  per- 
son not  in  being.(«) 

The  entry  of  the  judgment,  notwithstanding  the  death  of  one  of  sev« 
eral  defendants,  ought  to  be  general,  that  the  plaintiff  recover 

[  ^300  ]  his  term  in  the  premises  against  the  survi-^vors  ;(f)  but  exe- 
cution must  not  be  taken  out  for  more  than  the  plaintifi  has  a 

right  to  recover. 

(n)  Taylor  t.  WUhon^  Cio.  Eliz.  768.  (r)  Qrtt  ▼.  BolU^  Ld.  Raym.  716. 

(0)  17  Cw.  II.  e.  8  (<)  Oilb.  E^ei  96. 

(p)  Saiid9Wm.III.e.l1.i.7.  {i)  Parr,  Dam.l'Bm.  362. 
(4)  Jbr  T.  Dmn.  But.  882. 


Vide  *«  Revited   Statutes''   of  Aew  York,   Part  3,  Chap.  5.  Tit.  1, 
§  it'  (Fo/.  2,  p.  308.)  CITED.  ANTE.  Page  288,  ».  [2]. 

Under  the  Sd  section  of  the  Act  of  the  13th  of  April,  1807,  [Penns^l' 
vania,'}  in  case  of  the  death  of  a  party  in  ejectment,  the  person  next  io  m- 
terest  may  be  compelled  to  appear.  Dames  vs.  Welsh,  7  8erg.  ^R  Rep, 
*03. 
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It  seems,  that  if  the  defendant  make  a  joint  defence  for  the  whole 
land  demanded,  and  one  of  them  die,  execution  may  be  given  of  the 
whole,  because  the  whole  interest  comes  by  survivorship  to  the  others, 
and  therefore  the  plaintiff  hath  8till  persons  before  the  court  to  defend 
the  whole ;  but  that  where  each  of  the  defendants  makes  a  defence  for 
part  only,  the  plaintiff,  upon  the  death  of  one  of  them,  must  not  take  out 
execution  for  the  party  in  his  possession,  because  they  are  in  the  na- 
ture of  distinct  defendants,  and  consequently,  as  to  that  part  which  was 
defended  by  the  person  deceased,  there  is  no  person  in  court  against 
whom  judgment  can  be  given,  or  execution  taken  out.(ti) 

If  an  ejectment  be  brought  against  baron  and  /erne,  and  the  plaintiff 
have  a  verdict  against  both,  but,  before  judgment,  the  husband  dies,  the 
plaintiff,  on  suggesting  his  death,  may  have  judgment  against  the  wife; 
because  (having  been  found  guilty  of  the  trespass)  she  must  have  ob- 
tained the  unlawful  possession  jointly  with  her  husband,  or  have  had  the 
whole  possession  in  her  own  right;  and  in  either  case,  the  possession 
is  wlioUy  in  her  on  the  death  of  her  hushand.(v) 

Of  THE  Costs.  [1] 

(u)  Gilb  Eject.  98.  Rouskiley,  1  RoU.  14. 

(v)  RigUtf  T.  lAtf  Cro.  Jae.  866.  Lu  t. 


[1]  An  action  of  Ejectment  was  referred  to  arbitration,  and  the  refer- 
ence which  was  confined  to  that  action,  stated,  that  if  the  arbitrator  should 
award  that  the  plaintiff  had  any  cause  of  action,  he  should  have  costs  as  in 
a  Court  of  law.  The  arbitrator,  by  bis  award,  directed  the  defend- 
ant to  deliver  up  the  premises,  and  pay  the  costs  of  the  action,  and 
a  som  of  money  to  the  plaintiff  for  the  loss  of  rent  during  the  time  the  de- 
fendant held  possession.  He  also  directed  the  parties  to  execute  general 
mutual  releases.  On  n  motion  for  an  attachment  against  the  defen&nt  for 
the  sum  awarded  to  the  plaintiff  Held,  that  the  award  was  in  that  respect 
goody  although  the  arbitrator  did  not  find  in  terms  that  the  plaintiff  had 
any  cause  of  action  ;  and  also,  that  if  the  award  were  bad  as  to  the  direc- 
tion of  mutual  release,  that  would  not  vitiate  the  whole  award.  Doe  ex 
dem.  Williams  vs.  Richardson,  8  Taunt.  Rep,  697. 

Where  a  person  is  msrde  a  lessor  against  his  consent,  and  the  nominal 
plaintiff  afterwards  becomes  nonsuit,  such  lessor  is  not  liable  for  costs ; 
but  the  plaintiff's  attorney,  who  used  the  name  of  such  person  as  lessor 
without  his  authority,  is  liable.     T/ie  People  vs.  Bradt,  6  Johns.  Rep*  318. 

If  the  name  of  a  person  be  used  as  lessor,  without  his  consent,  it  maybe 
struck  out,  on  application  to  the  Court.  Jackson  ex  dem.  Goodrich  ^  AL 
vs.  Ogden  Sr  AL  4  Johns,  Rep,  140. 

Where  a  lessor  was  brought  up  on  an  attachment  for  the  non-payment 
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When  the  action  is  undefended,  and  judgment  is  entered  against  the 
casual  ejector,  the  only  remedy  which  the  lessor  of  the  plain- 
[  *801  ]  tiff  has  for  his  costs,  is  an  action  for  mesne  pro-*fit8,in  which, 
at  the  discretion  of  the  jury,  they  are  recoverable  as  conse- 
quential damages. 

When  the  party  interested  appears  and  enters  into  the  consent  rule, 
and  afterwards  at  the  trial  refuses  to  confess,  he  is  liable,  upon  such  con- 
sent rule,  to  the  payment  of  costs,  and  an  attachment  may  be  issued 
against  him  if  he  refuse  or  neglect  to  pay  them  ;(w)[l]  but  no  writ  of 
fieri  facias^  or  capias  ad  saiisfaciendunij  will  in  this  case  lie,  because  the 
judgment  in  the  ejectment  is  against  the  casual  ejector-(a:J 

When  there  are  several  defendants,  some  of  whom  appear  at  the 
trial  and  confess,  but  others  do  not  appear,  and  a  verdict  is  found  against 
those  who  do  appear,  each  defendant  is  liable  for  the  whole  costs,  and 

<w)  l\tmer  t.  Barnaby,  1  Sdk.  299.  («)  Ooodright  f.  Vice,  Bun.  188. 


of  costs,  and  he  denied  thnt  he  ever  consented  to  have  his  name  used  in 
the  action  ;  the  court  said,  that  they  could  Dot  receive  his  denial  in  bar  of 
the  attachment,  nor  decide  between  the  contradictory  affidavits  of  the  par- 
ty and  the  attorney  ;  bat  the  party  must  pay  the  costs,  and  take  his  remedy 
over  against  the  attorney  who  inserted  his  name  as  lessor  ;  but  they  stay- 
ed the  proceedings,  to  give  the  party  ao  opportooity  to  brior  his  action 
against  the  attorney,  and  to  try  the  truth  of  the  allegation.  The  Peoole 
vs.  Bradt,  7  Johns.  Sep,  639.  -  ^ 

It  is  too  late,  after  trial,  to  move  that  the  lessors  of  the  plaintiff,  who 
were  infants,  file  security  for  costs,  nunc  pro  tunc.  Jackson  ex  dem.  Ewing 
^  Al  vs.  Busknell,  \S  Johns.  Rep.  330. 

[I]  On  an  application  for  an  attachment  for  costs,  on  nonsait,  for  not 
confessing  Lease,  Entry  and  Ow^ier.  the  siffidavit  must  show  that  there  was 
authority  from  the  lessor  to  demand  the  costs  of  the  tenant.  Jackson  ez 
dem.  Cramer  vs.  Stiles^  3  Caines^  Rep.  140. 

Ejectment  and  judgment  for  costs,  against  the  plaintiff.  Presenting  the 
lessor  of  the  plamtiff  with  the  Ca.  Sa.  and  serving  him  with  the  consent 
rule,  and  demanding  the  costs,  are  not  enough  to  warrant  an  attachment, 
but  the  taxed  bill  should  be  served,  by  shewing  him  the  original  and  deli' 
Toring  a  copy.     The  People  vs.  HonsenfraUs,  3  Cowen^e  Rep.  26. 

A  female  lessor  of  the  plaintiff  in  an  action  of  Ejectment,  is  not  exempt 
from  an  attachment  for  non-payment  of  the  defendant's  costs,  where  they 
do  not  exceed  fifty  dollars.  Jackson  ex  dem.  Vrooman  *  AL  vs.  Haines  2 
Cowene  Rep.  462.  ' 

The  Statute  exempting  females  from  imprisonment  on  execution,  does 
not  apply  to  such  a  case.    Ibid. 
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the  plaiotiff's  ic&sor  may  (ax  Uiem  all  against  any  one  or  all  of  the  de- 
fendants at  the  same  time ;  (hat  is  to  say,  upon  the  postea  against  those 
who  appear,  and  upon  the  consent  rule  against  those  who  do  not  ap- 
pear ;  and  if  after  satisfaction  from  one  defendant  for  the  costs,  he  take 
out  execution  against  another,  the  Couft  will  interfere,  to  prevent  it. 
But  it  seems  he  cannot  separate  tlie  costs,  and  tax  part  of  them  agaiost 
one  defendant,  and  part  against  another. (y)[2] 

If  the  lessor  of  the  plaintiff  die  before  the  commission-day  of  the  as- 
tsizes,  and  the  plaintiff  be  non-suited  by  reason  of  the  defendant's  refu- 
sal to  confess,  the  lessor's  representative  cannot  recover  any  costs ;  be- 
cause the  consent  rule  is  merely  personal,  and  does,  not  extend  to  the 
representative  '.(2) [3]  but  where  the  plaintiff  ^s  lessor  died  after  the  trial, 
the  defendant  was  competed  by  the  Court  to  pay  to  his 
^representative  the  costs,  which  had  been  taxed  by  consent  [  *302  ] 
upon  the  consent  rule,  (a) 

When  the  tenant  appears,  and  there  is  a  verdict  and  judgment  against 
him,  execution  may  be  taken  out  thereon  for  the  cDst8,[l]  as  in  cnrdina* 

(y)  7hfutUna,d.  I^ion,  t.  Fa0f ,  B.  N.  <a)  Goodrtg/kf  7.  AoKoit,  Barn.  119.    Fott, 

P.  836.    8.C.BtfB.149.  821. 

(2)  7*nittoti<T.BeAMr/,2Wilt.7. 


[2]  If  the  landlord,  after  being  made  a  defendant  tn  Ejectment  in  room  ef 
the  tenants,  be  aAerwards  withdrawo,  and  the  tenants  admitted  defendants 
in  his  stead,  with  the  content  ef  the  Lessor  of  the  Plaintiff,  and  by  their  at- 
torney they  plead,  &c.  ;  their  attorney  though  originally  employed  by  the 
landlord,  «amiot  afterwards  make  an  agreement  binding  the  landlord  to  pay 
the  costs,  in  the  event  of  a  judgment  against  them  ;  it  not  appearing  (hat 
the  attorney  was,  either  verbally  or  in  writing,  authorized  by  the  landlord 
to  make  such  agreemedt,     Herbert  vs.  Alexander^  t  CaWs  Rep,  498. 

Where  there  were  several  Ejectments  by  one  plaintiff,  against '  difler* 
ent  defendants,  it  was  ruled  that  a  jury  of  view  appointed  for  each  suit 
should  be  paid  for  each.     Wilcox  vs. ,  1  Hayw.  Rep.  484. 

[dj  Where  the  lessor  of  the  plaintiff  having  entered  into  the  common 
rule  to  pay  costs,  died  between  the  commission  day  and  the  trial,  and  the 
plaintiff  was  nonsuited  on  the  merits;  Hdd^  that  the  executor  of  the  lessor 
was  not  liable  to  pay  the  costs.  Doe  ex  dtm,  Paine  vs.  'Grmndy,  1  Bars 
new.  4*  Cress,  Rep.  284. 

[1]  In  Ejectment,  the  execution  for  costs  against  the  defendant,  properly 
issues  in  the  name  of  the  nominal  plaintiff  alone.  Brown  vs.  Demont^  9 
CowenU  Rep,  265.  , 

To  obtain  leave  («  enter  into  the  consent  role  specially,  the  defendant 
in  Ejectment  ipust  apply  to  the  Court,  and  is,  therefore,  entitled  to  bttve  th» 
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17  cases ;  and  the  lessor  of  the  plaintiff  may  have  a  capias  ad  saHrfaci^ 
cfidum,  or  u  fieri  faciasj  for  the  costs,  and  an  habere  facias  possessionem 
for  the  posssession,  separately,  or  in  one  writ  at  his  plea8Ure.(fr^ 

When  the  judgment  in  gectment  is  against  a  feme  sok^  who  marries 
before  execution,  the  plaintiff's  lessor  should  sue  out  an  habere  facias 
possessionem  in  the  maiden  name  of  the  defendant  for  the  land,  and  then 
proceed  by  scire  facias  against  the  husband  and  wife  for  the  costs,  (c). 

When  the  landlord  is  made  defendant  without  the  tenant,  the  judgment 
to  recover  the  possession  is  against  the  casual  ejector ;  but,  neverthe- 
less, as  there  is  a  judgment  in  existence  against  the  landlord,  execution 
may  be  taken  out  thereon  for  the  costs. (J) 

It  may  be  collected  from  the  case  of  Gvlliver  v.  Drinkwatery{e)  that 
independently  of  these  remedies,  the  lessor  may^  in  all  cases,  recover 
tlie  amount  of  his  taxed  costs(/)  in  an  action  for  mesne  profits ;  but 
that  the  Court  will  ndt  interfere  to  assist  him,  if  the  jury  do  not  include 
such  costs  in  their  damages,  when  the  lessor  might  have  proceeded  for 
them  in  a  different  manner. 

[  •SOS  }  •When  the  proceedings  are  in  the  Court  of  IJang^s  Bench, 
and  a  verdict  is  found  for  the  defendant,  or  the  plaintiff  is 
nonsuited  for  any  other  cause  than  the  defendant's  not  confessing  lease, 
&C.  the  defendant  must  tax  bis  costs  on  the pos/eo,  as  in  other  actions, 
and  sue  out  a  capias  cid  satisfadeniumj  or  fieri  facias,  for  the  same 
against  the  plaintiff;[l]  and  if,  upon  showing  this  writ  under  seal  to  the 

<6)  A^ptndlz,  No.  86,  3Z,  3S,  99,  40.  (d>  Appendix,  No.  15. 

<€)  JDotyd,  Taggari,r.ByUhir,,Z  M.  ft  <<)  2  T.R.261. 

»,  657.-ApptBdiz,  No.  42.  (/)  Doe  t.  Doini,  1  Eip.  868. 


costs  of  such  application  taxed  in  bis  final  bill  of  costs,,  if  he  be  succesafaL 
Jackson  ex  dem,  Prinder  vs.  Lytic,  4  CowenU  Rep,  16. 

So  if  the  plaintiff  discontinue.    Ibid. 

[1]  To  warrant  an  attachment  against  the  lessors  of  the  plaintiff  for  not 
paying  costs  on  judgment  for  the  defendaDt  upon  verdict,  a  Ca.  8a.  against 
the  nominal  plaintiff  for  the  costs  must  first  be  exhibited.  The  People  vs. 
Merrittj  1  Cowen'e  JBep.  415. 
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lessor)  saving  him  with  a  copy  of  the  consent  rule,  and  demanding  the 
costs,  [2]  the  lessor  do  not  pay  them,  the  Court  will  on  an  affidavit  of 
the  facts,  grant  an  attachment  against  him.(g) 

When  the  proceedings  are  in  the  Court  of  Common  Pleas,  it  is  the 
practice  in  such  case  for  the  prothonotary  to  tax  the  costs  upon  the  postea^ 
and  mark  them  upon  the  consent  rule.  This  rule  is  then  shown  to  the 
plaintiff 'rt  lessor,  and  at  the  same  time  the  costs  are  demanded  of  him 
by  the  defendant  personally,  or  by  his  attorney  named  in  the  nde ;  and, 
upon  affidavit  of  such  demand,  and  of  the  lesssor's  refusal  to  pay  the 
costs,  an  attachment  may  be  obtained,  (ft) 

*When  there  are  several  defendants  and  one  or  more  of  them  [  ^304  J 
is,  or  are,  acquitted  by  the  verdict,  he,  she,  or  they,  will,  by  die 
provisions,  of  statute  8  &  9  W.  and  M.  c.  11.  be  entitled  to  costs,  unless 
the  judge  shall  certify  in  open  court,  that  there  was  good  cause  for  making 
such  person  or  persons  defendant  or  defendants. (t) 

When  the  lessor  of  the  plaintiff  is  a  peer,  no  attachment  will  be  grant- 
ed against  his  person;   but  the  Court  will  grant  a  rule  to  show 

ig)  TUly  T.  Baily,  M.  6  Geo.  II.  Salter,  8  TtiiBt.  4S3. 

(h)  Imp.  0.  B.  5  Ed.  S&l.    In  a  neeot  ease  (I)  The  proTiiioni  of  thif   ftatote  leem 

in  the  Common  Pleni ,  in  whieh  tiie  pertiet  fcareely  applicable  to  Uie  preaent  mode  of 

had  punned  Uie  practice  ofUieOoart  of  King*!  conducting  ejectments,  for  lioir  can  It  be 

Bench,  Mansfield,  0.  J.  expretied  a  hope  laid,  that  he  who  wai  made  a  defendant  at  hit 

that  nothing  to  abfnrd*  at  a  capiat  ad  tatU'  own  reqnetty  wat  made  to    without  good 
faeUndum  againtt  tlie  nomlnal-plaintiiT,  would 
crer  again  be  heard  of.    Dot,  d.  Prior,  t. 


[2]  The  demand  of  costs  under  the  rule  Nisi,  for  judgment  as  in  case 
of  nonsuit  in  Ejectmeot,  may  be  made  upon  any  one  of  the  lessors,  or  {m 
it  $€em»)  of  the  plaintiff's  attorney.  Jackson  ex  dem.  Thomp$on  ^  AL  vg. 
Thompson  4*  Al,  7  Cowen*s  Rep.  426.  GiUiland  vs.  Morrell^  1  Catnes' 
Rep    161. 

But  it  must  not  be  made  upon  the  Agent  of  the  Attorney,  GiUUand  vf» 
Morrell^  \  Caines'  Rep.  154. 

A  disseisee  recovered  judgment  against  the  heirs  of  the  dis^ieisor  in  a 
writ  of  entry,  in  which  they  pleaded  that  they  did  not  disseise,  and  reenter- 
ed OD  hU  writ  of  seisin  within  five  years  from  the  disseisin  by  the  ancestor. 
Held^  that  the  heirs  were  liable  in  trespass  for  the  mesne  profits  accruing 
aAer  the  commeocement  of  the  writ  of  entry,  (and  so,  It  seems^  they  would 
have  been,  if  they  had  been  purchasers,)  but  not  for  those  accruing  be- 
tween the  descent  cast,  and  their  entry.  As  to  those  accruing  between  their 
entry  and  the  commencement  of  the  writ  of  entry-^Q.uere,  Emerson 
vs.  Thompson  ^  Al,  2  Picker,  Rep.  473. 
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cause,  wby  an  attachment,  as  to  bis  goods  and  chattels,  should  not  be 
issued,  and,  if  necessary,  wiU  make  that  rule  ab9olute.(  j) 

If  the  lessor  of  the  plaintiff  die  after  issue  joined  and  before  tria],[l} 
or  eyen  after  trial  and  before  payment  of  C08tt§,  the  defendant  cannot 
Tecoyer  bis  costs  against  the  representative,  the  consent  rule  being,  (as 
already  mentioned,)  merely  personal ;  and  it  seems  immaterial,  whether 
the  defendant's  claim  arises  from  a  verdict  in  his  favor,  or  from  the 
plaintiff  ^s  being  nonsuited  upon  the  merits.(Ap) 

In  a  case  where  baron  and  Jemt  ivere  lessors  in  ejectment,  and  the 
baron  died  after  entering  into  the  rule,  the  femt  was  held  liable  to  the 
payment  of  the  costs ;  because  they  were  to  be  paid  by  the  lessors  of 
the  plaintifi^  and  both  of  them  were  in  thelease.(/} 

Where  the  lessor  of  .the  plaintiff  was  an  infant,  and  his 
[  ^305  ]  ^lessee  was  nonsuited,  and  50/.  costs  were  given  to  the  defend- 
ant, and  the  infant's  father  who  prosecuted  the  suit,  was  dead, 
the  Court  made  a  rule,  ttiat  the  lessor  should  pay  the  costs  :  yet,  says  the 
book,  it  was  doubted  in  this  case  because  of  bis  infancy ;  but  if  thefa« 

(j)  Thnnb^  ▼.  FUUwaod,  Gat.  P^.  C.  P.  7.       d.  Liniot,  ▼•  Ford,  2  Smith,  407. 
ik)  Ifkrutiomi  t.  Btdwell^  2  WiU.  7.    Doe,  (/)  Morgan  t.  Stupely,  I  Keb.  827. 


[1]  The  death  of  the  lessor  of  the  plaintiff  previous  to  the  judgment  in 
Ejectment,  is  no  ground  for  a  writ  of  error  Coram  Nobis,  not  withstanding 
that  circumstance  was  not  stated  in  the  record,  and  do  security  for  the 
costs  was  given  ;  because  an  ejectment  does  not  abate  by  the  death  of  the 
lessor  of  the  plaintiff.     Funis  vs.  HilU  2  Hm.  ^  Munf.  Rsp.  614. 

Where  the  lessor  of  the  plaintiff  in  Ejectment  dies,  pending  the  suit, 
jodgment  ia  to  be  rendered  as  if  he  were  still  living,  and  possession  is  to  be 
given  under  the  control  of  the  Court.  Mooberry  ^  Ah  vs.  Marye,  2  Munf. 
Bep.  453. 

In  Ejectment,  if  the  lessor  of  the  plaintiff  die  pending  the  suit,  security 
for  the  costs  must  be  given.  Carter  vs.  Washington  Sf  Al,  2  Htn.  4^  Munf, 
Rep.  31.  In  the  case  o{  Medley  vs.  Medley^  3  Munf.  Rep.  191,  the  Court 
having  decided  that  an  appeal  ^om  a  jodgment  in  Ejectiiient  did  not  abate 
by  the  death  of  the  lessor  of  the  plaintiff,  notwithstanding  such  lessor  claim- 
ed the  land  for  life  onlj,  reserved  to  the  appellani  the  liberty  to  move  for 
security  for  costs,  without  expressing  an  opinion  of  the  propriety  of  his  do- 
ing so.  No  motion  for  that  purpose  was  made»  and  the  judgment  was  af- 
terwards affirmed  without  if.  Bat  from  the  cases  of  Carter  vs.  Washing* 
Um  4*  ^/-i  2  Hen.  4-  Munf.  Rep,  31,  and  Purvis  vs.  Hill,  Ibid.  614,  it  ap- 
pears that  security  for  costs,  if  required,  must  he  given ;  but  it  is  nut  error 
to  proceed  without  it,  if  not  reqwed. 
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ther  had  been  alive,  the  Court  would  have  made  him  pay  the  costs,  or, 
if  he  had  left  assets,  his  executor.    The  question  was  adjounied.(m) 

If  the  lessor  of  the  plaintiff  abandon  the  action  after  the  appearance 
of  the  tenant,  or  landlord,  and  refuse  to  join  in  the  consent  rule,  he  is 
held  not  liable  for  the  defendant's  costs,  upOn  the  principle,  that  unt3  he 
has  put  his  signature  to  the  rule,  he  has  not  consented  to  proceed  against 
the  new  defendant.(n)  [  1  ] 

If  the  lessor  of  the  plaintiff  sue  in  forina  pauperUy  he  will  be  dispau* 
pered  in  case  of  vexatious  delay  ;  but  it  does  not  seem,  that  the  Court 
will  also  compel  him  to  pay  the  defendant's  costs. (o) 

When  there  are  several  defendants,  the  lesHor  of  the  plaintiff  has  his 
election  to  pay  costs  to  which  defendant  he  pleases,  (p) 

Of  the  Execution. 

When  the  lessor  of  the  plaintiff  prevails,  he  may  enter 
*peaceably  upon  the  premises  recovered,  without  any  writ  of  [  *306  ] 
execution,[l}  because  the  land  recovered  is  certain  \{q)  but  it 

(m)  Anon,  1  Freem.  973.  (p)  Jordan  ▼.  Harptr,  Stnn.  516. 

(»)  SmUh  T.  BanutrdiaUm,  W.  BIk.  904.  (q)  'Dtglor,  d.  AUthu,  t.  ifbnfe,.  Bnrr.  SO. 

(o^  Doe,  d.  L^pingioeU,  t.  TnutfU,  6  88.    Jnon,  2  Sjd.  156. 6. 
East,  605. 


[t]  Iq  Ejectment,  where  the  lessor  neglects  or  refuses  to  join  in  the 
consent  rqle,  the  Court  will,  on  motion,  order  that  the  lessor  pay  the  costs 
of  the  motion  and  join  in  the  consent  rule,  within  twenty  days  after  service 
of  the  rule  ;  or  that  the  tenant  may  enter  a  JVon  Pros  ;  and,  that,  on  be- 
ing Nonprossed,  the  lessor  pay  the  costs  of  the  defence.  Jackson  ex  dem» 
Rwmo  ^  AL  vs.  Stiies^  1  Cowen's  Rep,  166. 

[1]  Where  in  an  Ejectment,  the  confession  of  judgment  does  not  determine 
the  extent  of  the  recovery,  that  must  be  ascertained  by  the  Court,  and  not 
by  the  clerk  or  sheriff.     Bonta  vs.  Clay^  1  Liu.  Rep.  28. 

A  lessor  in  Ejectment,  after  judgment,  may  enter  peaceably,  without,  a 
writ  of  possession  ;  the  judgment  is  evidence  of  his  right  of  entry,  as  be- 
tween the  parties  and  privies,  so  as  to  protect  him  against  an  action  of 
trespass,  as  long  as  the  effect  of  the  judgment  continues,  Jackson  ex  dem. 
Beekman  ^  AL  vs.  Haviland.  13  Johns.  Rep.  229. 

But  after  the  expiration  of  the  demise  laid  in  his  declaration,  he  cannot 
proceed  to  enforce  his  judgment.     Ibid. 

Where  there  is  a  disclaimer  entered  for  a  part  claimed  in  Ejectment,  the 
plaintiff  may  take  out  a  writ  of  possession  of  coarse  for  that  part.  Squires 
vs.  RiggSf  2  Hayw.  Hep.  160. 
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1  more  prudent  to  sue  out  the  regular  writ,  as  the  as»stance  of  the  she- 
riff may  be  necessary  to  preserve  the  peace. 


A  defendant  in  Ejectment  cannot,  in  general,  transfer  his  possession  so 
as  to  defeat  execution  in  the  F^jectment  suit  ;  nor  would  a  sale  of  his  right 
on  judgment  and  execution  protect  the  purchaser  in  his  possession.  Jack- 
son  ex  dem.  Hills  \  s.  TuttU,  9  Cowen^s  Rep.  233. 

But  otherwise  where  a  judgment  in  Ejectment  is  obtained  by  Cognovit^ 
after  a  judgment  at  the  suit  oCh  creditor  is  docketed  against  the  defendant 
in  Ejectment,  under  which  his  right  is  sold.  In  such  case,  the  purchaser 
may  hold  or  recover  possession  against  the  plaintiff  in  the  Ejectment  on 
the  defendant's  prior  possession  ;  and  this,  even  though  the  Cognovit  be 
given  in  pursuance  of  the  award  of  arbitrators.     Ibid, 

'■^  If  the  jury  give  a  general  verdict  for  the  plaint ifi  in  Ejectment,  the  Court 
will  order  him  to  take  possession  of  so  much  of  the  premises  as  he  has  giv- 
en evidence  of  title  to.  Jackson  ex  detn.  Moore  vs.  Fan  Bergen^  1  Ji^ns, 
Cos.  101. 

No  tenant  who  was  in  possession  anterior  to  the  comtnencement  of  an 
Ejectment,  can  be  dispossessed,  upon  a  judgment  and  writ  of  possession, 
to  which  he  is  not  a  party.     Ex  Parte  Reynolds,  1  Caines'  Rep,  500. 

And  if  a  tenant,  whose  possession  is  distinct  from  that  for  which  the  ac< 
tioo  was  brought,  be  turned  out,  he  may  have  a  writ  of  restitution,     Ibid. 

On  setting  aside  a  default  against  the  casual  ejector,  and  a  writ  of  posses- 
sion issued  thereon,  the  Court  will,  on  payment  of  Costs,  grant  a  writ  of  res- 
titution.    Jackson  ex  dem.  Rosekrans  vs.  Stiles,  1  Caines*  Rep.  603. 

If  the  defendant  allege  that  the  lessor  of  the  plaintiff  has  taken  posses- 
sion of  more  land  than  was  recovered  by  the  verdict,  the  Court  will  order  a 
restitution.     Jackson  ex  dem.  Ostrander  vs.  Hasbrouck^  5  Johns,  Rep,  366. 

But  if  the  plaintiff  deny  the  fact,  he  will  be  allowed  a  Feigned  Issue  to 
try  the  question.     Rid. 

A  judgment  in  Ejectment  never  executed,  and  under  which  possession 
has  never  been  surrendered,  does  not  stop  the  running  of  the  Statute  of 
Limitations.     Smith  vs.  Hornback,  4  Lilt.  Rep.  233. 

A  possession  taken  under  a  judgment  in  Ejectment,  after  the  expiration 
of  the  dembe  laid  in  the  declaration,  without  the  assent  of  the  defendant, 
is  a  trespass.     Ibid.  234. 

Consent  given  by  a  defendant,  without  knowledge  of  these  facts,  and  of 
the  consequent  extinction  of  right  of  the  plaintiff  in  Ejectment,  would  make 
the  plaintiff  tenant  at  will,  or  for  one  year.     Ibid,  234 

If  the  plaintiff  in  an  Ejectment,  having  recovered  a  judgment^  convey 
his  right  and  title  to  another,  the  vendee  is  vested  with  the  legal  right  of 
entry,  and  may  take  possession.      Tribble  vs.  Frame,  5  Litt.  Rep.  187. 

A  judgment  in  Ejectment  cannot  be  enforced  without  process,  although 
the  plaintiff  may  enter  on  the  land  without  such  aid,  and  is  not  thereby  guil- 
ty of  a  trespass,  notwithstanding  the  provision  of  the  occupying  claimant 
lawof  1812,  [Kentucky^]  forbidding  the  emanation  of  a  writ  of  possession, 
until  the  commissioners  appointed  to  assess  the  improvements,  &c.  had 
reported.     Ibid. 
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The  writ  of  execcution  in  an  ejectment  is  called  the  writ  of  habere 
facias  po8e$8ionem^l2]  and  answers  to  the  habere  faciae  seisinam  in  real 
actions  :  for  as  in  the  one  case,  the  freehold  being  recovered,  the  sheriff 
is  ordered  to  give  the  demandant  seisin  of  the  lands  in  question,  so  also 
lA  the  other  case,  the  possession  being  recovered,  the  sheriff  is  command- 
ed to  give  execution  of  the  po8session,{r)[S] 

When  the  landlord  is  admitted  to  defend  the  action,  and  the  judgment 
is  entered  against  the  casual  ejector,  with  a  stay  of  execution  until  fur- 
ther order,  the  lessor,  before  he  takes  out  execution,  must  move  the 
Court  for  leave  to  do  so ;  and  if  he  sue  out  a  writ  of  possession  without 
such  motion,  the  execution  will  be  set  aside  for  irregularity,  (s)  The  rule, 
however,  for  this  purpose  is  absolute  in  the  first  instance.(0 

If  the  lessor  of  the  plaintiff  be  devested  of  his  right  of  possession 
between  the  time  when  his  demise  is  laid,  and  the  time  of  issuing  execu- 

(r)  Appendix*  Km.  86  to  40.  (I)  Fenn,  d.  Ridtatttw,  t.  Marriott,  Ban. 

(<)  Qoodrigki,  d.  BmftU,  t.  Vict,  Bam.       185. 
182.    Appendix,  No.  85. 


[2]  After  the  demise  laid  in  the  declaratioD  in  Ejectment  is  expired,  no 
Habere  Facias  Possessionem  cau  issue,  though  the  execution  may  have  been 
suspended  by  injunction.     iSmiih  vs.  Hornback.Z  Marsh.  Rep.  (JCy.)  193» 

[3]  The  "  Revised  Statutes^*  of  iVczw-Yor*.  Part  3,  Chap.  6,  Tit.  1.  §  34, 
{koL  2,p,  308.)  contain  the  following  provision  : 

'*  §34.  The  plaintiff  recovering  judgment,  shall  be  entitled  to  a  writ  of 
**  possession  which  shall  be  substantially,  in  the  following  form  : 

'<  The  People,  d&c.     To  the  Sheriff,  d&c 

'^Whereas  A.  B.  has  lately,  in  our  supreme  court  of  judicature,  [or  ^  in 
«'  the  court  of  common  pleas  held  in  and  for  the  county  of  y'^as  the 

«  case  may  be,]  by  the  judgment  of  the  said  court,  recovered  against  C.  D. 
'*  one  messuage,  &c.  [describing  the  premises  recovered,  with  the  like 
*'  certainty  as  above  provided,]  which  said  premises  have  been,  and  are 
"  still  unjustly  withheld  from  the  said  A.  B.  by  the  said  C.  D.  wbereof  he 
'<  is  convicted,  as  appears  to  us  of  record  ;  and  forasmuch  as  it  is  adjudged 
**  in  the  said  court  that  the  said  A.  B  have  execution  upon  his  said  judg- 
**  meat  against  the  said  C.  D.,  according  to  the  force,  form  and  effect  of 
"  his  said  recovery  ;  therefore  we  command  you,  that  without  delay,  you 
*^  deliver  to  the  said  A.  B.  possession  of  the  said  premises  so  recovered 
"  with  the  appurtenances  ;  and  that  you  certify  to,  &c.  at,  &c.  on,  d&c.  in 
'*  what  manner  you  shall  have  executed  this  writ.  [If  there  be  costs  to  be 
*'  collected,  the  proper  clause  may  be  here  inserted,  or  a  separate  execu- 
*'  tion  may  be  issued  therefor.] 

*•  Witness,  &c.*^ 

A  purchaser  of  lands  Pendente  Lite,  is  subject  to  eviction  without  having 
been  made  a  party.    Long  vs.  Morton  4*  il/.,  2  Marsh.  Rep.  (JCy,)  40. 
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lion,  it  seems  that  the  Court  will  prevent  him  from  issuing  a  writ  of 
hab^e  facias  posseuianemf  or  set  one  aside,  if  issued.(ti) 

[  *307  ]      *In  other  cases,  the  execution  follows,  of  course,  upon  the 
judgment 

The  writ  of  possession  is  drawn  up  in  general  terms,  commanding 
the  sheriff  to  give  to  the  plaintifl^  '^  the  posatessioii  of  his  term,  of  and 
in  the  premises  recovered  in  the  ejectment ;"  but  without  any  particular 
specification  of  the  lands  whereof  he  is  to  make  execution;  and  as  the 
description  of  the  premises,  in  the  demise  in  the  declaration,  is  also  too 
general  to  serve  as  a  direction  to  the  sherifl^  it  is  the  practice,  for  the 
lessor  of  the  plaintifi^  at  his  own  peril,  to  point  out  to  the  sheriff  the  pre- 
mises whereof  he  is  to  give  him  possession ;  and  if  the  lessor  take  more 
than  he  has  recovered  in  the  action,  the  courts  will  interfere  in  a  sum- 
mary manner,  and  compel  him  to  make  restitution.(«)[l] 

(«)  Dm,  d*  Morgan,  w  Bliicft.  8  Gimp.  (o)  Roe,  d.  Saul,  t.  Iktto$on,  8  Wilf.  49. 

447.  AnU,  21. 


[1]  Where  the  plaintiff  on  jadgment  by  default,  against  the  casual  ejec- 
tor, on  a  writ  of  possession,  took  possession  of  the  whole  premises,  it  ap- 
pearing that  he  had  no  title  to  three  sixths,  he  was  ordered  to  restore  so 
mach  to  the  defeodaot.  Jackson  ex  dem.  Sutherland  ^  Al.  vs.  Stiks^  6 
CowenU  Rep.  418. 

In  Ejectment,  where  the  declaration,  verdict  and  judgment  are  general, 
the  plaintiff  may  take  possession,  at  his  peril,  to  any  extent  which  he 
chooses,  nnder  the  writ  of  Hab.  Fac.  Possessionem,  subject  to  be  pat  right 
by  the  Coart,  if  he  take  too  much.  Jackson  ex  dem,  Eden  S^AL^  vs.  Rath' 
hone  J  3  Cowen^s  Rep.  291.- 

But  where  the  judgment  is  upon  a  special  verdict,  describing  the  premi- 
ses, the  plaintiff  is  confined  to  such  location,  in  the  first  instance,  and  the 
sheriff  may  refuse  to  give  him  possession  beyond  it.     Ibid. 

*'  In  executing  the  writ  of  possession,  the  plaintiff  acts  at  his  pori] ;  and 
'*  if  he  takes  more  than  he  has  established  his  right  to,  the  Court  will  inter- 
**  fere  in  a  summary  way,  and  compel  him  to  make  restitution."  (Per 
Grbeit,  J.  delivering  the  Opinion  of  the  Court)  Camden  4*  AL  vs.  Has^ 
kill,  5  Rand.  Rep.  465.      _ 

The  Court,  in  their  discretion,  will  set  aside  a  writ  of  Habere  Facias 
Possessionem  executed,  and  let  in  a  landlord  to  try  an  Ejectment  on  sug- 
gestion of  collusion.  Doe  ex  dem.  The  Grocers'  Company  vs.  Hoc,  6  Taunt. 
Rep.  205. 

The  practice  in  delivering  possession  of  land  recovered,  fis,  for  the 
sheriff  to  deliver  it  according  to  the  directions  of  the  plaintiff,  who  therein 
acts  at  his  own  peril.  Simpson's  Heirs  vs.  Shannon's  Heirs^  5  Utt.  Rep. 
322. 


Digiti 


zed  by  Google 


CHAP,  xl]  of  the  execution.  308 

They  wiU,  also,  if  circumstances  require,  interfere  before  the  execu- 
tion of  the  writ,  and  restrain  the  lessor  from  taking  possession  of  more 
than  he  is  entitled  to.  [2)  As,  where  the  lessor  had  declared  for  lands 
held  under  two  separate  titles,  and  by  mistake  of  the  judg«  upon  the  law . 
of  the  case*  the  verdict  was  given  for  the  plaintiff  upon  both  titles,  when 
it  ought  to  have  been  entered  for  the  defendant  as  to  the  lands  comprised 
in  one  of  them ;  the  Court,  after  argument,  granted  a  rule  to  confine  the 
execution  to  those  lands  only,  to  which  the  lessor  had  a  valid  title.(t9} 

*The  shcrifl^  it  seems,  previously  to  the  execution  of  the  [  *308  ] 
writ,  may  demand  an  indemnity  from  the  plaintiflr;(j;)  and 
when  he  has  to  deliver  possession  of  any  particular  number  of  acres,  he 
must  estimate  them  according  to  the  custom  of  the  country  in  which  the 
lands  are  situated.(y) 

The  possession  to  be  given  by  the  sherifl^  is  a  full  and  actual  posses*- 
sion,  and  he  is  armed  with  aU  power  necessary  to  this  end.    Thus,  if 

(10)  Dm,  d.  Foiier,  ▼.  WandUut,  7  T.  R.  (z)  Gilb.  Eject  lia 

lis,  in  noUt.    Et  vidi  Brooke^  d.  Mmee,  ▼.  (y)  RolL  Ab.  886.  H.  4. 

Baldwin,  Barn.  4fi8. 


After  a  judgment  has  been  obtained  in  Pennsylvania,  in  an  action 
of  Ejectment  for  tbe  non-payment  of  rent,  and  possession  has  been  deliver- 
ed, the  Court  will  not,  on  motion,  restore  the  possession,  on  tender  of  the 
rent  due,  particularly  when  the  amount  due  is  disputed  between  the  par- 
ties.    Lessee  of  Camac  vs.  AUtoine^  1  Wash,  Circ,  CU  iZep.  466. 

[2]  Vide  Jackson  e%  dem.  Eden  ^  Al  vs.  Rathbsne,  3  Cowen'i  R^.  1^91, 
(cited,  supra,  tt.  [1]. 

Several  crops  having  been  taken  under  an  Habere  Facias  Possession 
ntm  issued  on  an  Ejectment  brought  against  a  tenant  for  holding  over,  the 
Court  refused  a  rule  for  the  lessor  of  the  plaintiff  to  pay  over  the  value  of 
them  to  the  defendant,  after  deducting  the  amount  of  rent  due.  Doe  ex 
dem.  Upton  vs.  Witherwick^  3  Bingh,  Rep^  1 1. 

The  growing  crops  of  a  tenant  having  been  seized  under  a  Ft.  Fa.  a  writ 
of  Hob.  Fac.  Foss.,  was  subsequently  delivered  to  the  sheriff,  in  an  action 
of  Ejectment  at  the  suit  of  the  landlord,  founded  on  a  demise  made  long 
before  tbe  issuing  of  tbe  Fi.  Fa,  Held,  that  the  sheriff  was  not  bound  to 
tell  the  growing  crops  under  the  A*.  Fa,,  inasmuch  as  they  could  not,  in 
poiat  of  law,  be  considered  as  belonging  to  the  tenant,  the  latter  being  a 
trespasser  from  the  day  of  the  demise  laid  in  the  declaration  :  Hdd,  alsO| 
that  tbe  sheriff  had  no  right  to  allow  the  landlord  a  year's  rent,  under  the 
aUtute  of  8th  Ann.  c.  14  ,  that  statute  eootomploting  an  existing  tenancy, 
which  in  this  case,  must  be  taken  to  have  ceased  on  the  day  of  the  demise 
in  the  Ejectment.  Hodgson  Sf  Al  Assignees  of  Seton  vs.  Gascotgne^  ^ 
Bamew.  *  Aid.  Rep.  88. 

4/ 
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the  recovery  be  of  a  bouse,  and  he  be  denied  entrance,  be  may  justify 
breaking  open  the  door,  for  the  writ  cannot  otherwise  be  ezecuted.(s) 

If  the  lessor  recover  several  messuages  in  the  possesion  of  different 
persons,  the  sheriff  must  go  to  each  of  the  several  houses,  and  several- 
ly deliver  possession  thereof^  (which  is  done  by  turning  out  the  tenants ;) 
for  the  delivery  of  the  possession  of  one  messuage,  in  the  name  of  all, 
is  not  a  good  execution  of  the  writ ;  since  the  possession  of  one  tenant 
is  not  the  possession  of  the  otlier.(a)  But  when  the  several  messua* 
ges  are  in  the  possession  of  one  tenant  only,  it  is  suflBicient  if  he  give 
possession  of  one  messuage  in  the  name  of  all.  (6) 

When  the  recovery  is  of  land,  the  same  distinction  seems  to  prevail; 
that  is  to  say,  if  there  be  only  one  tenant,  a  delivery  of  any  part,  in  the 
name  of  the  whole,  will  be  sufficient ;  but  if  there  be  more  than  one,  a 
separate  deliveiy  of  the  lands  in  the  possession  of  each  tenant  rci^pec- 
tivdy  must  be  made.(a} 

[  ^309  ]  If  the  officers  be  disturbed  in  the  execution  of  the  writ  ^the 
Court  will,  on  affidavit  of  the  circumstances,  grant  an  attach- 
ment against  the  party,  whether  he  be  the  defendant,  or  a  stranger  ;(c) 
and  the  writ  is  not  understood  to  be  completely  executed^  until  the  sheriff 
and  his  officers  are  gone,  and  the  plaintiff  is  left  in  quiet  possession. 

In  an  old  case  where  the  sheriff  returned,  that  in  the  execution  of  the 
writ,  he  removed  all  the  persons,  whom  upon  diligent  search  he  could 
find  on  the  premises,  and  gave  peaceable  possession  to  the  plainiifl^  and 
that,  immediately  after  he  was  gone,  three  men,  who  were  secretly  lodg- 
ed in  the  house,  expelled  the  plaintiff^  upon  notice  of  which  he  letumed 
to  the  house  to  put  the  plaintiff  in  full  possession,  but  met  with  such  re* 
sistance  that  be  could  not  do  it,  but  at  the  peril  of  his  life ;  the  Court 
held,  that  the  same  was  no  execution,  and  awarded  a  new  writ(d) 

In  the  old  authorities  we  find  it  laid  down,  that  if  the  lessor,  after  hav- 
ing had  possession  given  to  him  by  the  sheriff,  and  before  the  writ  of 
possesion  has  been  returned  and  filed,  be  again  ousted  by  the  defend- 

<;r)  8mapu*s  cue,  5  Co.  91.  (6).  (e)  KtngtdaU  r.  iUdmi,  6  Mod.  27.  S.  C» 

(a)  1  RolL  Ab.  886.    H.  2.  S«lk.  821. 

(»)  JT0f4  f.^BOm,! Ron.  Sep. 420.  {d}  X^pkm ?.  WM,  I Leoa.  W. 
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ant,  he  Bhali  have  a  new  writ  of  possession^  or  an  attachment  ;[1]  but 
that  if  he  be  ousted  by  a  stranger,  he  shall    be  driven  to  another 
ejectment ;  and  the  reason  assigned  for  this  distinction  is,  that  in  the  one 
case  the  defendant  shall  never,  by  his  own  act,  keep  the  possession 
which  the  plaintiff  has  recovered  from  him  by  due  course  of  law,  and 
in  the  other  that,  as  the  title  was  never  tried  between  the  plaintiff  and 
the  stranger,  he  may  claim  the  land  under  a  title  paramount  to  that  of 
the  plaintifl^  and  therefore  the  recovery  and  execution  in  the  former  ac- 
tion ought  not  to  hinder  the  stranger  from  keeping  that  possession 
to  which  he  may  have  a  right.      It  is  also  said,  that  the 
♦return  of  the  writ  of  the  execution  is  so  much  in  the  power  of  [  *S10  J 
the  plaintiff  that  the  Court  will  not,  at  the  instance  of  the  de* 
iendant,  direct  it  to  be  returned  ;[1]  for  the  return  is  left  to  the  discretion 
of  the  plaintifl^  that  he  may  do  what  is  most  for  his  own  advantage,  in 
order  to  have  the  benefit  of  his  judgment ;  the  best  way  to  effect  which 
is,  to  permit  him  to  renew  the  execution  at  his  pleasure,  until  full  execu* 
tion  be  obtaincd.(e) 

All  these  cases,  however,  seem  to  be  overruled  by  a  recent  decision  of 
the  Court  of  Common  Pleas.    The  lessor  of  the  plaintiff  had  bera  put 

(e)  Rtx  T.  HarriM,  Ld.  Raym.  482.    M<h  vtnor,  1  Roll  Rep.  8S8.    Daoia  d.  Pov<y,  tt 

Itfieux  T.  Fidgam^  Palm.  289.    Ratdiff  t,  the^  W.  Blk.  892      Antm,  2  Brown,  258. 

TaU.  IKeb  776.  Lovtlegs  y.  Rateliff.l  Keb.  /rmgsda/«T.ilfafm,6Mod.27.6.C.Salk.82I. 

785.  Devereux  v.  UnderkUl,  2  K«b.  245.  /br-  Qoodright  ▼  Hart,  Stno.  821. 
tans  Y.  Johuon,  Styl.  818.    Pienon  y.  To* 


■  [1]  If  a  plaintiff,  who  has  recovered  in  Ejectment,  an  andivided  propor- 
tion of  land,  and  received  possession  thereof  from  the  sheriff,  oasts  the  de- 
fendant of  the  whole,  after  the  return  day  of  the  Habere  Facias^  the  Court 
will  not  restore  the  defendant  in  a  summary  way.  Gardiner  vs.  SchuyU 
km  Bridge  Co.,  2  Btnn.  Rep.  460. 

Miter^  if  there  is  an  ouster  in  fact  before  the  return  day.     Ibid. 

[1]  The  Court  will  not  rule  the  marshal  to  return  the  Habere  Facias 
Poseessionem.  Penn'e  Lessee  vs.  Kline ,  Circ.  Ct  U.  8.  P.  April,  1821. 
M8.     (Cited  in  Coxe's  Digest,  p.  272  ) 

The  defendant  in  Ejectment  cannot  rule  the  marshal  to  return  the  Ha* 
here  Facias  Possessionem,  though  the  plaintiff  may.  The  reason  is,  that  if 
not  returned,  and  the  plaintiff,  af^er  the  writ  is  executed,  should  be  again 
turned  out  by  the  defendant,  he  may,  on  suggestion  that  Vice  Comes  non 
misit  Breve,  sue  out  an  Alias,  and  be  restored  to  his  )>os8e88ion. 

In  case  he  is  turned  out  by  a  stranger,  he  cannot  pursue  this  coarse^  but 
must  resort  to  his  Ejectment  or  forcible  entry  United  States  vs.  Slayma" 
k  r,  Circ.  Ct.  U.  S.  P.  October^  1821.  MS.  (Cited  in  Coxe's  Digest^ 
pP,  372,  373.) 
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into  possession  by  virtue  of  a  writ  of  habere  facias  possetrionem^  on  the 
22d  day  of  February,  1806,  which  writ  had  never  been  returned  by  the 
sheriff;  and  on  the  10th  day  of  October,  1807,  whilst  he  continued  in  pos- 
session, the  person,  against  whom  he  had  recovered  the  premises,  eth 
tered  into  the  house  by  force,  and  resisted  with  violence  all  attemps  to 
regain  the  possession.  Upon  these  grounds,  a  new  writ  of  habere  fa^ 
das  was  moved  lor,  and  the  case  of  Radcliffv.  Tatey{f)  was  cited : 
but  ^^  the  Court  denied  the  authority  of  that  case,  and  held,  that  posses- 
sion having  been  given  under  the  first  writ,  the  sheriff  ought  to  have 
returned,  *  that  be  had  given  possession,'  and  that  the  plaintiff  could  not 
afterwards  have  had  another  writ ;  an  alias  cannot  issue  after  a  writ  is 
executed.  [2]  If  it  could,  the  plaintifl^  by  omitting  to  call  on  the  sheriff 
to  make  his  return  to  the  writ,  might  retain  the  right  of  suing  out  a  new 

habere  facias  posseasumemj  as  a  remedy  for  any  trespass  which 
[  *dll  1  the  same  tenant  might  commit  with-*in  twenty  years  next  af* 

ter  the  date  of  the  judgment  ;'^\g)  and  the  rule  was  refused. 

If  the  lessor  neglect  to  sue  out  his  writ  of  possession  for  a  year  and  a 
day  after  judgment,  he  must  revive  the  judgment  by  scirefaciasll]  as  in 

(/>  1  Keb.  779.  (^)  Doe  r.  Roe,  I  TaoDt.  65. 


[^2]  If  a  writ  of  Habere  Facias  Possessionem  be.once  returned  executed, 
no  alias  can  issue,  for  then  the  execution  is  of  record,  and  the  writ  is  Func* 
tus  Officio.  United  States  vs.  Slaymaker,  Circ.  CU  U.  S.  P,  Oct/mi. 
MS.     (Cited  m  Coxe's  Digest,;?.  273.) 

If  an  Aliat  issue  on  a  suggestion  of  Vice  Comes  non  misit  Breve  Jt  is  an 
offisnce  in  a  party  to  resist  its  execution,  but  not  so  if  the  first  writ  had 
been  returned  executed,  for  then  the  Alias  was  irregular.     Ibid, 

The  writ  oC  Habere  Facias  Possessionem,  cannot  be  executed  after  the 
return  day,  and  resisting  an  attempt  thus  irregularly  to  execute  it,  is  not 
criminal.    Ibid, 

[1]  Upon  a  judgment  in  Ejectment,  if  execution  of  the  writ  of  Habere 
Facias  Possessionem  be  prevented  for  several  years  by  injunction,  the 
plaintiff  is  entitled  to  the  writ,  on  motion,  upon  a  rule  to  shew  cause,  with- 
put  a  8cire  Facias  ;  providoil,  not  more  than  a  year  has  elapsed  since  the 
affirmance  by  the  Court  of  Appeals  of  the  decree  dissolving  the  injunction, 
and  dismissinff  the  bill  in  Chancery.  Noland  vs.  Seekright^  Lessee  of  Crom" 
ifieUy^MunfRep.lSd. 

In  suchcaae,  if  the  term  laid  in  the  declaration  have  expired,  pending  the 
proceedings  on  the  injunction,  the  Court  to  which  the  motion  is  made  for 
the  writ  iS  Habere  Facias  Pouessionem^  saay  cause  the  term  to  be  enlarg- 
ed, and  award  the  writ  upon  a  rule  to  shew  cause  served  upon  the  defendant. 

Ibid. 
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Other  cases ;  and  when  the  judgment  is  against  the  casual  ejector,  the 
ter-tenant  roust  be  joined  in  the  writ.(^) 

When  a  sole  defendant  in  ejectment  dies  after  judgment,  and  before 
execution,  it  has  been  doubted* whether  a  scire /actos  is  necessary,  be- 
cause ihe  execution  is  of  the  land  only,  and  no  new  person  is  charg- 
ed ;(t)  but  the  surer  method  is,  notwithstanding,  to  sue  out  a  scire  facias. 
And  as  a  scire  facias  for  the  land  must  fssue  against  the  ter-tenant,  who- 
ever he  may  be,  it  will  also  be  necessary  to  sue  out  another  scire  facias 
for  the  costs  against  the  personal  representative,  unless  he  be  himself 
the  ter-tenant.  y) 

When  the  judgment  in  ejectment  is  against  a  feme  sole,  who  marries 
before  execution,  the  plaintiff ^s  lessor  should  sue  out  an  habere  facias 
possessionem  in  the  maiden  name  of  the  defendant  for  the  land,  and  then 
proceed  by  scire  facias  against  the  hushand  and  wife  for  the  00Bt8.(j) 

If  the  lessor  of  the  plaintiff  die  after  the  teste  of  the  writ,  but  before  it 
is  actually  sued  out,  it  is  not  necessary  to  revive  the  judgment  by  scire 
facias;  and  as  he  is  not  a  party  on  the  record,  it  seems  no 
sdre  facias  would  be  necessary,  *if  he  die  before  the  teste  of  [  *312  ] 
the  habere  facias  possessionem^  9lihoughihe  case  ofJDoe,  d.  JBej/- 
er,  V.  Roe^yk)  has  certainly  left  this  point  somewhat  doubtful. 

ihy  WhUkert  T.  Harrit,  Ld.  Raym  806.  (;)  Dae,  d.  ToggcoHs  r.  Aiteftcr,  8  M.  & 

—Appendix.  No.  42.  8.  697. 

(0  P§r  Holt,  C.  J   Withen  ▼.  HarrU,  Ld.  (A)  Burr,  1970. 

Raym.  806.    Sed  vide  Proctor  t  Johnson,  2 
Salk.  SOO.   8.C.  Ld.  Raym.  069. 

Id  a  Scire  Facias,  brought  to  obtain  an  execution  on  a  former  judgment 
in  Ejectment,  it  is  incompetent  for  the  defendant  to  controvert  the  title  de- 
termined by  such  judgment.  Bradford  vs.  Bradford,  5  Connect  Rep,  1^7. 

To  a  Scire  Facias^  to  revive  a  judgment  in  Ejectment,  for  the  term  and 
damages,  the  defendant  cannot  plead  a  conveyance  by  the  lessor  of  the 
plaintiff,  made  subseqaent  to  the  judgment  Lessee  of  Penn  vs.  Klyne  ^ 
Al,  1  Peters'  Cire.  Ct  Rep,  446. 

After  a  conveyance  by  the  lessor  of  the  plaintiff  to  a  third  person,  of  land 
for  which  judgment  had  been  obtained,  a  Scire  Facias,  or  a  Habere  Facias, 
must  issue  in  the  name  ol  the  original  plaintiff.     Ibid. 

[2]  A  judgment  in  Ejectment  for  the  term,  damages  and  costs,  cannot 
be  revived  by  ^ctre  Facias  against  the  heirs  alone,  the  personal  represent* 
ativea  must  also  be  made  defendants.  Mitchell  vs.  Smith,  1  Litt  Rsp>  245 

A  Scire  Facias  cannot  issue  against  the  representatives  of  a  deceased  de- 
fendant without  making  the  survivors  parties.     Ibid.  244. 
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Op  the  Writ  op  Error. [I] 

A  writ  of  error  in  ejectment  cannot  be  brought  in  the  name  of  the  cas- 
ual ejector,(I)  and  consequently  it  will  not  lie  until  aAer  verdict:  for,  be- 

(0  -R0<«  ^  HumphreyM,  t.  Doe,  Barn.  181.       deni  practice.    Ante,  chap.  VI. 
TUf  principle  ii  of  eoane  limited  to  the  mo- 


[1]  The  '•  Revised  Statutes''  of  New-York,  Pari  3,  Chap.  9  tit.  3,  §§ 
1,2.  3.  5,  6,  18.  19,  «0,  51,  2,  23.  24,  26,  26,  27,  28,  29,  30,  32,  33,  37, 
88,  39.  (Vol  2,  pp  691,  692,  694,  695,  69(5,  697,  dt  698,)  conlaio  the  fol- 
low ing  provisions : 

/'  §  1;  Writs  of  error,  upon  any  final  jadgment  or  determination,  in  all 
civil  cases,  are  writs  of  right,  and  shall  issue  of  course  out  of  the  court  in 
which  they  may  by  law  be  made  returnable,  in  vacation  as  well  as  in  term, 
subject  to  the  regulations  prescribed  by  law. 

*'  §  2.  Writs  of  errror  must  be  brought, 

*'  1.  By  the  party  against  whom  the  judgment  complained  of  was  ren- 
dered : 

**9.  In  case  of  his  death,  by  his  executors  oradministrators,if  the  judg- 
ment was  (o  recover  any  debt,  or  damages  only,  or  to  recover  any  interest 
in  lands  declared  by  law  to  be  personal  asi^ets:  or, 

^'  3.  in  case  of  the  death  of  such  party,  if  the  judgment  v^as  for  the 
recovery  of  real  estate  or  tbe  possession  thereof,  or  the  title  to  real  estate 
was  determined  thereby,  by  (he  heirs  or  devisees  of  such  deceased  party, 
to  whom  such  estate  was  devised  or  descended,  or  might  have  descended  : 

"4.  By  any  person  h^vini^r  an  estate  in  reversion,  or  remainder,  in  any 
real  property,  which  shall  have  been  recovered,  or  the  possession  of  which 
shall  have  been  recoverd,  in  any  action  relating  to  property,  brought  ag^aiost 
any  tenant  for  life,  or  for  years,  in  which  action  such  person  was  not  a  party; 
and  such  writ  may  he  brought,  within  tbe  time  prescribed  by  law,  by  such 
person,  as  well  during  (he  life  time  of  such  tenant  as  aAer  bis  death. 

"  §  3.  Any  party  in  whose  f:ivor  any  judgment  may  have  been  rendered, 
upon  which  no  execution  shall  have  been  issued,  and  which  shall  not  have 
been  in  any  way  satisfied,  in  whole  or  in  part,  and  after  his  death,  his  per- 
sonal representatives,  heirs  or  devisees,  may  bring  a  writ  of  error  to  re- 
verse such  judgment,  in  (he  same  cases  as  if  such  judgment  had  been  ren- 
dered against  such  party.'* 

'*§  6.  If  a  judgment  be  recovered  against  a  female,  and  she  afterwards 
marry,  or  if  a  judgment  bo  recovered  against  a  married  woman,  a  writ  of 
error  may  be  bmaght  thereon,  by  her  and  her  husband  jointly. 

*'§  6.  If  a  judgment  shall  have  been  obtained  against  several  persons, 
and  one  or  more  of  them  die«  a  writ  of  error  may  be  brought  thereon  by 
the  survivors." 

'M8.  The  proceedings  by  tcire  facias  \o  summon  persons  not  named  in 
any  writ  of  error,  »nd  to  sever  them,  and  all  other  proceedings  for  that  pur- 
pose, heretofore  accustomed,  are  hereby  abolished. 

"  §  19.  Writs  of  error  must  be  brought  against  the  same  person  who  was 
party  to  the  judgment  on  which  it  is  brought ;  or  in  the  case  of  his  death. 
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fore  appearance,  the  casual  ejector  is  the  only  defendant  in  the  suit, 
and,  after  appearance,  the  new  defendant  is  bound  by  the  terms'  of  the 


*<  1.  If  such  judgment  was  for  the  recovery  of  any  debt  or  damages  only, 
against  his  executors  or  administrators : 

*S.  If  the  judgment  was  for  the  recovery  uf  any  interest  in  lands  de- 
clared by  law  to  be  personal  assets,  against  the  executors  or  administrators 
of  such  deceased  party,  or  if  such  interest  shall  have  been  conveyed  by 
such  deceased  party,  previous  to  the  bringing  of  such  writ,  then  against 
the  actual  occupants  thereof  under  such  conveyance : 

"  3.  If  the  judgment  was  for  the  rebovery  of  real  estate  or  the  posses- 
sion thereof,  or  in  any  action  by  which  the  title  to  real  estate  was  deter- 
mined, against  the  heirs  of  such  person,  to  whom  such  real  estate  descended, 
or  against  the  devisees  of  such  estate  ;  or  if  such  estate  shall  have  been 
conveyed  by  such  deceased  party  previous  to  the  bringing  of  such  writ  of 
error,  then  against  the  actual  occupants  thereof,  claiming  under  such  con* 
veyance. 

<*  §  20.  If  the  party  to  such  judgment  be  a  female,  and  shall  have 
married,  the  writ  of  error  must  be  brought  against  her  and  her  husband 
jointly. 

**§  21.  All  writs  of  error  upon  any  judgment  or  final  determination,  ren- 
dered in  any  cause,  in  any  court  of  law  Hod  of  record  m  this  state,  shall  be 
brought  within  two  years  after  the  rendering  of  such  judgment  or  final  de- 
termination, and  not  after  ;  except  in  cases  specified  m  the  two  next  sec- 
tions. 

**  §  22.  If  any  person  against  whom  such  judgment  or  determination  shall 
be  made,  shall  be  at  the  time,  either, 

**  1.   Within  the  age  of  twenty-one  years  :  or, 

'*  3 .  Insane  :  or, 

''  3.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some  con- 
viction of  a  criminal  offence,  for  any  tt  rm  less  than  for  life  :  or, 

"  4.  A  married  woman  : 

"The  time  daring  which  such  disability  shall  continue,  shall  not  be 
deemed  any  portion  of  the  time  above  limited  for  bringmg  a  writ  of  error; 
but  such  person  may  bring  such  writ  after  the  time  so  limited,  and  within 
two  years  after  such  disability  removed. 

<*  ^  23.  If  the  person  entitled  to  bring  such,  writ,  shall  die,  during  the 
continuance  of  any  disability  specified  in  the  preceding  section,  his  heirs, 
devisees,  executors  or  administrators,  entitled  by  law  to  prosecute  such 
writ,  may  bring  the  same,  after  the  time  herein  limited  lor  that  purpose,  and 
within  two  yeArs  after  such  death. 

^*^  24.  But  the  existence  of  any  disability  specified  in  the  preceding  sec* 
tions,  shall  not  authorise  the  bringing  of  a  writ  of  error  upon  anyjudgmenti 
after  the  expiration  of  five  years  from  the  time  of  rendering  the  same. 

'*§  25.  Writs  of  error  shall  be  allowed  as  follows: 

'*  1.  Writs  of  error  to  remove  judgments  from  any  court  of  common 
pleas,  or  from  the  superior  court  of  law  for  the  city  and  county  of  New- 
Fork,  may  be  allowed  by  a  justice  of  the  supreme  court,  or  by  a  clerk  of 
that  court,  or  by  any  officer  authorised  to  perform  the  duties  of  a  justice 
thereof: 
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conseiit  rule  to  plead  the  general  i98ue.(fn)    If  alao  the  defendant  refuse 
at  the  trial  to  confess,  &c.  he  will  be  precluded  from  bringing  error,  be* 

(m)  AMte,2S2. 


"  2.  Writs  of  error  to  remove  judgments  from  the  supreme  court,  to  the 
court  for  the  correction  of  errors,  may  be  allowed  by  the  clerk  of  that 
court,  by  the  cbaDcoHor,  by  a  justice  of  the  supreme  court,  or  by  an  officer 
authorbed  to  perform  the  duties  of  a  justice  of  the  supreme  coun. 

'*  §  26.  No  writ  of  error  shall  be  allowed  in  any  case,  unless  the  party 
prosecuting  such  writ  with  two  sufficient  sureties,  or  in  case  of  the  absence 
of  such  party,  three  sufficient  sureties,  shall  become  bound  to  the  party 
against  whom  such  writ  of  error  shall  be  brought,  by  a  bond^fas  herein  after 
specified. 

**  §  27.  The  penalty  of  such  bond  shall  be  as  follows : 

'^  1.  If  the  writ  be  intended  to  oper<<te  as  a  stay  of  execution,  upon  any 
judgment  for  debt,  damages  or  costs  recovered  in  any  action,  the  penalty 
shall  be  at  least  double  the  sum  recovered  by  such  judgment : 

'*  3.  If  the  writ  be  mtended  to  stay  execution  upon  a  judgment  in  waste 
or  in  any  action  for  the  recovery  of  land,  or  the  possession  thereof,  the 
penalty  shall  be  one  hundred  and  fifty  dollars,  il  the  writ  be  returnable  in 
the  supreme  court,  and  if  returnable  in  the  conrt  for  the  correction  of  er- 
rors, three  hundred  dollars,  and  such  additional  sum  as  shall  be  sufficient  (o 
indemnify  the  defendant  in  error,  for  the  mesne  profits  of  the  premises  re- 
covered, during  the  pendency  of  the  writ,  and  against  waste. 

*'  3.  if  the  writ  be  not  intended  to  operate  as  a  stay  of  execution,  the 
penalty  of  such  bond,   if  the   writ  of  error  be  returnable  in  the  supreme 
court,  shall  be  one  hundred  and  fifty  dollars;  if  such  writ  be  returnable  in 
the  court  for  the  correction  of  errors,  the  penalty  shall  be  three  hundred ' 
dollars. 

**  §  28.  The  condition  of  such  bond  shall  be  as  follows : 
"  1.  If  the  writ  be  intended  to  operate  as  a  stay  of  execution  upon  any 
.  judgment  for  the  recovery  of  any  debt,  damages  or  costs,  such  condition 
shall  be,  that  if  the  party  prosecuting  such  writ  shwll  fail  to  prosecute  the 
same ;  or  if  such  writ  shall  be  quashed,  or  discontinued ;  or  if  the  judgment 
for  the  reversal  of  which  such  writ  of  error  shaN  have  been  brought,  or 
any  part  of  such  judgment,  shall  be  affirmed ;  then  that  such  party  will  pay 
and  satisfy  the  debt  or  damages  and  costs  recovered  by  such  judgment, 
which  he  shall  be  liable  to  pay.  or  such  part  of  such  recovery  as  shall  be 
affirmed,  if  a  part  only  be  affirmed ;  and  all  costs  and  damages  which  shall 
be  awarded  by  the  court  to  which  the  writ  of  error  shall  be  returnable,  up* 
on  the  judgment  so  affirmed. 

.  '*  3.  if  the  writ  be  intended  to  stay  execution  upon  a  judgment  in  waste 
or  for  the  recovery  of  land  or  the  possession  thereof  the  condition  of  such 
,  bond,  in  addition  to  the  matters  hereio  before  prescribed,  shall  further  pro- 
vide, that  the  plaintiff  in  error  shall  also  pay  and  satisfy  all  damages  that 
may  be  recovered  by  the  defendant  in  error,  for  the  mesne  profits  of  the 
premises  recovered,  or  for  any  waste  to  be  committed  thereon,  together 
with  the  costs  of  the  proceedings  for  the  recovery  of  such  damages : 

"  3.  If  the  writ  be  not  intended  to  operate  as  a  stay  of  execution,  the 
condition  of  such  bond  shall  be^  that  if  the  party  prosecutin|^  such  writ 
shall  fail  to  prosecute  the  same,  or  if  Fuch  writ  be  quashed  or  discontinued  ; 


Digiti 


zed  by  Google 


CRAP.   XUJ  OP  THE   WRIT    0£  fiEROA.  312 

came  tbe  pbbtiff  wQl  then  be  noastiiled  as  to  bin),  and  the  judgment 
will  be  entered  against  the  casual  ejector,  (m) 

(m)  Ante,  2S2. 


or  if  the  jadgment  on  which  such  writ  shall  be  brought,  or  any  part  thereof^ 
be  affirmed,  that  such  party  will  pay  the  costs,  if  any,  and  the  damages 
which  shall  be  awarded  by  the  court  to  which  the  writ  of  error  shall  be  re- 
turnable. 

"  §  29.  The  party  applying  for  the  allowance  of  any  writ  of  error,  shall 
state  to  the  officer  applied  to,  whether  sach  writ  be  intended  to  operate  as 
a  stay  of  execution,  or  not ;  and  if  the  proper  bond  be  executed  to  justify 
such  stay  of  execotioa,  tbe  officer  allowing  the  writ,  shall  endorse  tbiereoo, 
with  his  allowance  thereof,  an  order  to  stay  proceedings  on  the  execution 
upon  such  judgaaent,  if  one  shall  have  been  issued,  or  to  stay  the  issuing  of 
one,  if  none  have  been  issued,unti1  jadgment  shall  be  rendered  on  such  writ 
of  error. 

**  §  30.  If  no  execution  shall  have  been  issued,  the  service  of  such  or- 
der shall  stay  the  issuing  thereof;  and  if  an  execution  shall  have  been  is- 
sued, and  not  fully  executed,  the  service  of  such  order  shall  stay  tbe  fur* 
tber  execution  thereof,  at  whatever  time  such  order  shall  have  been 
made  or  served.  But  no  writ  of  error  shall  stay  the  issuing  of  an  execution, 
or  stay  proceedings  on  an  execution  issued,  unless  such  order  shall  havs 
teen  made  and  served. 

"  §  32.  The  party  prosecuting  the  writ  of  error,  shall,  at  the  time  of 
serving  such  writ  on  the  clerk  of  the  court  in  which  the  judgment  was  giv- 
en, file  with  such  clerk,  the  bond  executed  upon  the  allowance  of  such  writ, 
together  with  a  certificate  signed  by  a  counsellor  of  the  supreme  court, 
stating  that  he  has  examined  the  record  and  proceedings  in  the  cause  inten- 
ded to  be  removed  by  such  writ,  or  copies  thereof;  and  that  in  his  opinion 
there  is  error  in  substance  therein. 

"  §  33.  No  return  shall  be  made  to  any  writ  of  error,  unless  such  certifi- 
cate and  bond,  in  the  cases  where  by  the  provisions  of  this  article  a  bond 
IS  required,  be  filed  therewith ;  and  if  the  clerk  of  any  court  shall  make  re« 
turn  to  any  such  writ  contrary  to  the  provisions  of  this  section*  such  return 
shall  be  void,  and  he  shall  forfeit  to  the  party  against  whom  su(;b  writ  of 
error  shall  have  been  brought,  two  hundred  and  fifty  dollars ;  and  shall 
also,  upon  conviction  thereof,  forfeit  his  office/* 

"  §  37.  After  the  bringing  of  a  writ  of  error,  and  the  giving  of  the  bond 
required  by  law,  upon  any  judgment  for  tho  recovery  of  land  or  the  posses* 
sion  of  land,  the  party  in  whose  favor  such  judgment  shall  have  beengivon, 
shall  not  proceed  for  the  recovery  of  any  mesne  profits  for  the  lands  recotr* 
ered,  until  the  determination  of  such  writ  of  error. 

**  §  38.  If  the  phiintiff  in  such  writ  of  error  shall  suiiBr  a  discontinuance 
or  become  non-suited,  or  the  judgment  be  affirmed,  tbe  defendant  in  error 
may  proceed  to  file  a  suggestion  of  bis  claim  to  mesne  profits,  in  the  same 
manner  as  he  might  have  done  if  no  writ  of  error  had  been  brought  ;^  and  in 
such  suggestion,  he  may  also  include  his  claim  for  metne  profits  durttig  the 
pendency  of  the  writ  of  error,  and  for  any  damages  arising  from  any  waste 
committed  after  tbe  giving  of  such  first  judgment. 

"  §  39.  Such  suggestion  shall,  in  all  cases,  be  filed  in  tbe  stipreme  court  ; 
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When  indeed  tbe  landlord  defends  alone,  and  the  verdict  is.  feuod 
against  him,  error  may  be  brought,  notwithstanding  that  the 
[  ^313  ]  jndgment,  upon  which  the.  execution  is-*sues,  is  entered 
against  the  casual  ejector  ;(m)  for  a  judgment  is  also  in  exis- 
tence against  the  landlord,  and  upon  that  judgment  the  writ  of  error 
may  be  taken  out  in  the  landlord's  name.  To  enable  him,  how- 
ever, to  proceed  with  the  writ  of  error,  he  must  show  the, error  brought, 
as  cause  against  the  plaintiff's  rule  for  taking  out  execution  against  the 
casual  ejector  ;(n}  and  if  he  omit  to  do  this,  and  suffer  a  regular  execu- 
tion to  take  place,  the  Court  will  not,  on  a  subsequent  motion,,  order  the 
execution  to  be  set  aside,  (o) 

By  statutes  16  and  17  Car.  II.  c.  8.  s.  3  and  4.  it  is  enacted,  that  no 
execution  shall  be  staid  by  writ  of  error,  upon  any  judgment  after  ver- 
dict in  ejectment,  unless  the  plaintiff  in  error  shall  become  bound  in  a 
reasonable  sum  to  pay  the  plaintiff  in  ejectment  all  such  costs,  damages, 
and  sums  of  money,  as  shall  be  awarded  to  such  plaintiff,  upon  judg- 
ment being  affirmed,  or  an  a  nonsuit,  or  discontinuance  had ;  and,  in 
case  of  affirmance,  discontinuance,  or  nonsuit,  the  Court  may  issue  a 
writ  to  inquire,  as  well  of  the  mesne  profits,  as  of  the  damages  by  any 
waste  committed  after  the  hrst  judgment ;  and  ar&  upon  the  return 
thereof  to  give  judgment,  and  award  execution  for  the  same,  and  also 
for  costs  of  suit. 

The  words  of  this  statute  seem  to  render  it  necessary  for  the  plaintiff 
in  error  to  be  personally  bound  ;[1]   but  by  a  reasonable  construc- 

(m)  JbUe,  284.  (o)  Geargt,  d.  Bradley,  t.  fVUdom,  Burr. 

in)  jbUe,d06.  766. 

and  the  like  proceedings  in  ail  respects  shall  be  had  upoa  the  judgment  of 
affirmance,  and  with  the  like  effect,  upon  such  suggestions  as  are  prescrib- 
ed in  the  fifth  Chapter  of  this  Act :  and  the  amount  o\'  the  damages  for  the 
mesne  profits,  during  tbe  pendency  of  the  writ  of  error,  and  none  other, 
may  be  recovered  upon  the  bond  given,  on  tbe  suing  out  the  writ  of  error.'' 
The  defendant  cannot  assign  as  error  that  the  writ  of  Ejectment  is 
not  signed  by  tbe  prothonotary,  if  it  is  under  seal.  This  defect  is  cured 
by  appearance  and  pleading  to  issue,  and  by  the  act  of  assembly  prescrib- 
ing a  writ  of  Ejectment.     Benjamin  vs.  Armstrongs  2  Serg.  if  R,  Rep.  292. 

As  in  an  action  of  Ejectment  a  deed  under  which  the  plaintiff  claims  no 
title,  may  be  given  in  evidence  to  prove  boundary,  it  is  no  ground  for  re- 
versing a  judgment  in  the  Court  of  Appeals,  that  the  inferior  Court  admit- 
ted a  deed  to  be  read  in  evidence,  by  which,  according  to  law,  no  title  to 
any  land  could  pass.     Lander  vs.  Reynolds,  3  LiU,  Rep.  15. 

[1]  Vide  *'  Revised  StaiuUs,''  Part  3,  Chap.  9,  Tit.  3,  §  26,  {Fol  2, 
f.  696.)    Cited,  awtjS;  Page  312,  n.  [l.j 
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tion,  it  18  held  sufficient  if  he  pi^cure  '"'proper  Burelies  to  enter  [  *314  ] 
into  the  recognisance  of  bail,  for  otherwise  lessors  residing 
in  diiittant  counties  would  sustain  great  inconveniencei  and  an  infant  les- 
sor, or  a  lessor  becoming  a /erne  covert  after  action  brought,  would  be 
entirely  excluded  from  the  benefit  of  the  act.(/))  But,  although  the 
sureties  may  be  examined  as  to  their  sufficiency,  the  plaintiff  in  error 
cannot,  and,  therefore,  where  the  lessor  of  the  plaintiff  swore,  that  the 
defendant  was  insolvent,  and  also  that  he  (the  lessor)  had  a  mortgage  up- 
on the  land  for  more  than  it  was  worthy  the  Court  still  held,  that  the  de« 
fendant^s  recognisance  was  sufficient  to  entide  him  to  his  writ  of  er- 
TOT.iq) 

The  reasonable  sum,  in  which  the  plaintiff  in  error  is  bound  under 
{his  statute,  is  generally  double  the  improved  rent  of  the  premises  in  dis- 
pute, and  the  single  costs  of  the  ejectment.(9)[l] 

The  writ  of  error  does  not  operate  as  a  stay  of  execution  until  bail  is 
put  in,  which  cannot  be  done  until  the  plaintiff's  lessor  has  taxed  his 
costs,  for  until  costs  are  taxed,  the  amount  of  the  penalty  of  the  recog- 
nisance of  the  bail  in  error  cannot  be  fixed ;  and  if  the  lessor  choose 
to  waive  his  taxation  of  costs,  and  proceed  for  his  possessiun  only,  the 
Court  win  not  interfere  to  prevent  him,  notwithstanding  Jhe  aUowance 
of  the  writ  of  error,  (r) 

In  the  case  of  ffharodv.  Smart^{8)  the  defendant  brought  a 
writ  of  error  in  parliaraenta  and  the  Court  compelled  him  *to  [  *315  ] 

(p)  Bamu  T   Bulmer,  Carth.  121.    JjuH-       fieene,  d.  Lord  Byron,  w.  Deard&n,  8  Estt, 
jfiglotiT.  Dote,  7  Mod*  804.    ^ecne,  d.  Ld.       298. 
ByrwHf  t.  Dtardm,  8  Eut,  29B.  (r)  Dpe,  d.  MmtUir,  r.  Dimly,  4  Tkunt 

(9)  7%oma$  r.  GoodHUe,  Bair.  2601,-^       289. 

(»)  Burr.  188B. 


The  plaintiff  in  error  in  Ejectment  is  not  bound  to  give  the  defendaot 
ID  error  notice  of  his  entering  into  the  recognizance  pursuant  to  16  ^  17 
Carr,  2.  c.  8.  5.  3.  to  pay  costs  on  affirmance.  DoCf  on  demise  of  Webb  vw, 
Goundry,  7  Taunt.  Rep.  427. 

The  plaintiff  in  error  in  Ejectment  is  not  required  to  find  bail  to  join  in 
bis  recognizance  to  pay  costs,  on  affirmance.    Ibid. 

[1]  Vide  "  Revised  Statutes,"  Part  3,  Chap  9,  Tit.  1,  §  27,  {Vol  2. 
fp.  696,  696.)     Cited,  ante,  Page  302,  ».  [Ij. 

The  practice  has  been  to  take  a  recognizance  in  doable  the  annual  rent 
of  the  premises,  when  that  can  be  ascertained*  Doe  on  demise  oj  Wthh 
vs.  Qoundryj  7  Taunt,  Rep.  427. 
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fQler  into  a  rule  "not  to  commit  waste  or  destruction  during  the  pen« 
dcncy  of  tbe  writ  of  error.'' 

Whcu  Ihe  plaintiff's  lessor  proceeds  against  the  bail  by  action  on  the 
recognisance,  they  are  not  chargeable  with  the  mesne  profits  under  stat. 
16  and  17  Car.  II.  c.  1.  s.  4.,  unless  their  amount  has  been  first  ascer- 
tained by  writ  of  inquiry  pursuant  to  the  provisions  therein  contained.(<) 

After  a  recovery  in  ejectment,  the  lessor  of  the  plaintiff  may  peacea- 
bly enter,  pending  a  writ  of  error,  if  he  find  the  premises  vacant ;  but 
he  cannot  enter  by  force,  nor  take  out  a  writ  of  execution.(tt) 

Op  bringino  a  second  Ejectment. 

We  have  now  traced  the  proceedings  in  this  action,  from  the  comr 
mencement  to  the  conclusion ;  and  it  only  remmns  to  add  a  few  remarks 
respecting  the  bringing  of  a  new,  or  second  ejectmenL 

It  has  already  been  observed,  that  a  judgment  in  ejectment  confers  no 
title  upon  the  party  in  whose  favour  it  is  given ;  and  that  it  is  not  evi- 
dence in  a  subsequent  action, ■  even  between  the  same  partie8.(v)[l] 

(0  Dm t.  JUptoidB, lU.hB. 2^7.  eog.  in  WUkirs r-  Jfamt, Ld.  Bayn 808.8; 

(«)  JBa4|cr  j.  Fl9^  18  Mod.  888.    R«-  (o)  AnU,  19i 


[1]  A  fornaer  judgment  in  Ejectment  against  a  tenant  in  possession, 
Cfeates  no  estoppel  to  a  title  since  acquired,  by  him,  from  one*  who  was 
not  party  or  privy  to  such  judgment.  Bradford  vs,  Bradford^  5  Con- 
nect Rtp.  127. 

A  former  judgment  in  an  action  of  Ejectment,  wherein  the  plaintiff  de« 
clared  merely*  that  he  was  *'  well  seised  and  possessed  of  the  premises/' 
will  not  eship  the  defendant  in  that  action  from  setting  np,  ia  another  ac- 
tion, a  title  in  fee.     /6fdL 

A  former  judgment  in  Eiectment  by  default  in  favour  of  the  plaintiff,  cre- 
ates no  estoppel  to  the  defendant's  title  ;  because  if  the  dofenddnt  had  plead- 
ed the  general  issue  and  there  had  been  a  verdict  for  him.  it  woold  have 
created  no  estoppel  to  the  plaintiff's  title  ;  and  it  is  an  indispensablo  re* 
quisite  of  an  estoppel  that  it  be  reciprocal.    Und, 

Whether  the  verdict  and  judgment  in  one  action  of  Ejectment  is  a  bar 
to  a  recovery  in  another  1  Hammond  vs.  Ridgeley's  Lesseej  5  Harr,  Sf 
Johns,  Rep.  246,  267. 

Though  one  has  recovered  in  an  Ejectment,  yet  the  recovery  is  not 
conclusive  updn  the  defendant  or  those  claiming  under  him.  And,  accord- 
ingly, where,  af^er  a  recovery  in  Ejectment,  the  defendant's  title  was  sold  on 
jeSgment  and  execution,  and  the  purchaser  brought  Ejectment  against  the 
fermer  recoverer  m  possession,  who  set  op  a  mortgage  agaimt  the  former 
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From  these  cirsumstancea  H  ie  matiilest,  that  the  judgmeiit  can  never  be 
final ;  and  that  it  ia  always  in  the  power  of  the  party  tailing,  whethet 
otaimant  or  defendant,  to  bring  a  new  action.  [2]  The  structure  of  the 
record  also  renders  it  impossible  to  plead  a  former  recovery  in  bar  of 
a  second  ejectment :  [3]  for  the  plaintiff  in  tlie  suit  is  only  a  fie- 
tious  person,  and  as  the  "^^^demise,  term,  &c.  maybe  laid  many  [  *316  ] 
different  ways,  it  never  can  be  made  appear  that  the  second 
ejectment  is  brought  upon  the  same  tide  as  the  firsts 

It  is  said  by  Mr.  Sergeant  SeUorij  in  his  Practice  of  the  Court8,(w) 
'^  that  it  has  sometimes  been  attempted  in  Chancery,  after  three  or  four 

(w)2SeU.Frac.l44. 


defendant,  which  proved  to  be  asnrioos,  and  therefore  void :  Held,  that  the  a  / 
purchaser  should  recover*    Jackson  exdtm.  Hills  vs.  Tuitle,  9  Cowtns    *^ 
JRcp.  233. 

A  verdict  and  judgment  in  £je<:tment,  is  never  conclusive,  even  between  ' 
the  immediate  parties,  except  in  an  action  for  mesne  profits,  (Per  Col-  •^ 
DEN,  Senator.)    Hopkins  y 9  M'Laren,  ^Cowen^s  Rep,%Ql. 

J 
[2]  After  a  plaintiff  has  obtained  judgment  in  Ejectment  for  a  moiety  of 
land,  he  may  sustain  a  new  Ejectment  for  the  whole,  against  the  same  par- 
ties, without  taking  possession,  or  suing  out  a  w.rit  of  possession,  or  using 
any  means  to  enforce  the  former  judgment.  But  if  a  parly  after  recover- 
ing in  Ejectment,  harass  the  defendant  by  a  new  Kjcctment,  when  he  is 
willing  to  surrender,  such  defendant  might  obtain  relief  on  motion.  Ram" 
bier  ^  Al  vs.  Try  on  Sf  Al.,1  8erff.  ^  R.  Rep,  90 

One  verdict  and  judgment,  and  one  award  of  arbitrators,  under  the  act  of 
20th  March^  1810,  [Pennsyvania.']  in  favour  of  the  same  party,  are  not  a 
bar  to  another  Ejectment  by  the  other  party.  Ives  Sf  Al.  vs.  Lett  ^  AL^  14 
Serg.S^R  JR«p.  301. 

[3]  Two  verdicts  and  judgments,  and  seventeen  years  acquiescence,  are 
not  a  bar  to  an  Ejectment  at  common  law.  White  8f  AL  vs.  Kyle's  Lessee, 
\  8erg.  ^  R  Rep.  5\5. 

Nor  where  several  verdicts  have  passed  in  favour  of  one  party,  and  the 
other  party  has  accepted  a  lease  of  him,  is  the  losing  party  concluded. — 
Richardson  vs.  Lessee  of  Stewart^  2  Serg.  ^  R  Rep.  87. 

But  after  three  trials,  in  which  similar  verdicts  had  been  found,  the 
Court  said  they  would  stay  further  proceedings.  Lessee  of  Cherry  vs.  Ro- 
binson^  1  Yeates*  Rep.  621. 

[And  now  it  is  provided  by  the  act  of  the  13th  April,  1807,  Sect.  IV., 
[4  Sm,  Laws,An,^  that  two  verdicts  in  Ejectment  on  the  same  side,  and 
judgment  rendered  thereon  shall  be  conclusive.]  • 

No  verdict  and  judgment  in  Ejectment,  can  be  relied  on  as  a  bar  to  ^ 
subsequent  Ejectment,  though  for  the  same  land,  and  between  the  same  de- 
fendants and  lessors  of  the  plaintiffs,  the  fictitious  plaintiffs  being  not  the 
same      Pollard  vs.  Baylords  SfAl  6  Munf.  Rep.  433. 
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ejeetments,  by  &  US  ^  peace  to  establish  the  prev&ilttig  party'B  title ;  yet 
it  bath  always  been  denied,  for  every  ttrmor  ipay  have  an  ejectment)  arid 
every  ejectment  supposes  a  new  demise,  and  the  cotts  in  ejectment  are  a 
recompense  for  the  trouble  atid  expense  to  which  the  possessor  is  put 
But  that  where  the  suttbegin;)  in  Chancery,  for  relief  touching  pretend- 
ed incumbrances  on  the  title  of  lands,  and  the  Court  has  ordered  the 
defendant  to  pursue  an  ejectment  at  law,  there,  after  one  or  two  eject* 
roents  tried,  and  the  right  settled  to  the  satisfaction  of  the  Court,  the 
Court  hath  ordered  di perpelualinjunclion  agi&inst  the  defendant,  because 
there  the  suit  is  first  attached  in  that  court,  and  never  began  at  law ;  and 
such  precedent  incumbrances  appearing  to  be  fraudulent,  and  inequita- 
ble against  the  possession,  it  is  within  the' compass  of  the  Court  to  re- 
lieve against  it.^'  It  should  seem,  however,  from  the  cases  of  Bainfo9t 
v»  Pry^{x)  and  Ldghhm  v.  Leighton^{y)  that  Courts  of  equity  will  some- 
times interfere  and  grant  perpetual  injunctions,  when  the  ejectments  have 
been  commenced  in  the  usual  way  at  the  common  law.  And  in  one 
case,  where  upon  a  most  vexatious  prosecution  of  ejectments,  the  Court 
of  Chancery  refiised  to  grant  a  perpetual  injunction,  upon  an  appeal  to 
the  House  of  Lords,  the  injunction  was  allowed(z} 

<a!)  Bub.  15&  (s)  Emi  of  Bath  r.  Skenoin,  Bro.GM.  Part* 

(y)  IP.  Wiht.671.  270. 
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CHAPTER  XII. 


OF  STAYING  THE  PROCEEDINGS  IN  THE  ACTION  OF 
EJECTMENT. 


The  discretionary  power  exercised  by  the  Courts  io  the  regulation  of 
ejectments,  is  frequently  called  forth  by  applications  from  the  defendant, 
to  stay  the  proceedings  in  the  action  ;[1]  and  ft  separate  consideration 
of  the  cases  in  which  these  applications  have  been  granted,  seems  prefer* 
able  to  intermixing  them  with  the  detail  of  the  regular  practice.  [2] 

When  the  ejectment  is  brought  on  the  forfeiture  of  a  lease,  the  pro- 
ceedings will  be  staid  upon  the  application  of  the  tenant,  until  the  lessor 
^  the^daintiff  has  delivered  particulars  of  the  breaches  of  covenant,  on 
which  he  intends  to  rely :  and  a  BommoDS  for  this  purpose  will  be  grant- 
ed before  the  tenant  has  appeared  to  the  action,'  or  entered  into  the  con- 
sent ride. 

When  the  lessor  of  the  plaintiff  is  an  infant,  the  Court  will  stay  the 
proceedings  until  security  be  given  for  the  costs,  unless  a  i-esponsible 


[1]  Id  Ejectment,  where  the  teoant  aAer  suit  brought  offers  to  surrender 
the  premises,  to  pay  the  costs,  and  to  enter  into  a  stipulation  as  to  mesne 
profits,  giving  the  plaintiff  the  same  rights  as  if  judgment  was  entered 
against  the  casual  ejector,  the  Court  wiU  stay  the  proceedings.  Jackson 
ex  dem.  Wood  vs.  StiUs,  3  Wend.  Rep.  429. 

[2]  Pending  the  action,  the  premises  were  sold  under  a  mortgage,  aad 
purchased  by  3f.,  to  whom  the  defendant,  for  a  valuable  consideration,  de- 
livered possession,  and  afterward  went  to  the  Clerk's  office  and  confessed 
judgment,  on  which  e  Habere  Facias  Possessionem  was  issued,  and  posses- 
sion delivered  to  the  plaintiff  On  motion,  the  judgment  and  execution 
were  set  aside,  and  the  cause  reinstated  ;  but  as  the  substitution  of  JV.,  as 
the  defendant,  would  have  ousted  the  Court  of  its  juriddictioo,  the  Court 
ordered  that  the  suit  should  stand  in  the  name  of  the  original  parties,  and 
that^.  should  give  surety  for  the  costs,  &c.  Leasee  of  Thomas  vs.  JVew- 
ton^  1  Peters^  Ctrc.  Ct  Rep,  444. 
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person  has  been  made  the  plmntiff  in  the  suit,  or  the  father,  or  guardian, 
undertake  to  pay  them ;  but  an  inquiry  into  these  facts  should 
[  *318  ]  be  made  pre  ^viously  to  the  application,  (a)  The  proceedings 
will  also  be  staid  until  security  be  given  for  the  costs,  when 
the  lessor  resides  abroad  ;(6)[l]  and,  in  a  case  where  an  ejectment  was 
brought  upon  the  demise  of  a  person  resident  in  Irdand,  the  Court  of 
King^s  Bench  staid  the  proceedings  untU  security  should  be  given  for 
the  costs ;  although  it  was  an  ejectment  brought  under  the  direction  of 
the  Court  of  Chancery,  where  the  bill  was  retained  until  after  the  trial 
of  the  ejectment,  and  security  had  already  been  given  there  to  the 
amount  of  40L{c)  In  hke  manner,  if  the  plaintiflf^s  lessor  should  die 
pending  the  action,  it  seems  that  the  Court,  although  they  cannot  stay  ^ 
the  proceedings  in  totOj  will  not  suffer  the  suit  to  proceed,  unless  secu- 
rity be  given  for  the  costs.((f)  And  when  the  lessor  is  unknown  to  the 
defendant,  the  latter  may  demand  an  account  of  his  residence,  or  place 
of  abode,  from  the  lessor's  attorney,  and  if  he  refuse  to  give  if,  or  give 
a  fictitious  account  of  a  person  who  cannot  be  found,  proceedings  will 
be  staid  until  security  for  the  costs  be  given.(e)  But  these  are  the  ut- 
most limits  to  which  the  Courts  wiill  go  in  granting  rules  of  this  nature ; 
and  an  appUcation  has  been  refused  founded  on  the. poverty  of  the  les* 
^sor,(/)  and  also  one  in  which  it  appeared  that  an  ejectment  had  previ* 
ously  been  brought  in  another  Court  ^nd  abandoned,  and  that  the  lessor 
had  been  obliged  to  give  security  in  the  first  ejectment,  because  his  resi* 
dence  was  then  unknown/g)  The  practice  of  granting  these 
[  ^19  J  rules  originated  in  the  Court  of  King's  Bench,  and  ^xvtrej  in- 
deed, at  first,  entirely  confined  to  cases  of  infant  lessors.(A) 

The  proper  time  to  take  out  a  summons,  or  move  the  Cowi  far  this 
rule,  is  afier  plea  pleaded.(t) 

(a)  Ni^9  T.    Windhm,  Stnmg.   eM.-  (e)  Tidd'a  Pne.  4W,  7. 

J%rogmorttm,d.  MUl^»w.  Smiih^Btn^Wi.  (/)  Chodrigkt,  d.  Joiub,  t.  T%nmloui, 

Jnon,  1  WiU  1^.    Anon.  I  Cowp.  12S.—  Cm.  Pr.  C.  P  15. 

Appendiz,  No.  43.  {g)  Doe,  d.  Sdby,  r.  Ji$Um,  1  T.  R.  491. 

{b)  &  N.  P.  111.    Appendiz,  No.  41  (A)  TVimIovI,  d.   DmIUm,  r.  Ptrcwai, 

(c)  JDnn,  d.  lMett$, r.  fkt{ford,Bun.  1177.  Bun.  18S. 

(d)  Thnutouif  d.  Tunur,  t.  Grey,  Strma.  (»)  2  8«U.  Pne.  189. 
1066.    JnUy%i» 


[I]  Id  EjectmeDt,  wherd  some  of  the  lessors  of  the  plaintiff  reside  ooC  of 
the  state,  and  others  in  it,  the  Court  will  not  stay  proceedings  until  security 
for  costs  is  given.     Anonymous,  t  Penn.  Rep,  886. 


Digiti 


zed  by  Google 


eHAPi.  XIi;}  OF    STATING    PROCGEDINQS.  .  319 

The  next  case  in  which  the  courts  interfere  to  stay  the  proceedings, 
is  when  the  costs  of  a  prior  ejectment  upon  the  same  title,  or  between 
the  same  parties,  are  left  unpaid,  (j) 

For  some  time  after  the  introduction  of  this  practice,  the  Court  woold 
not  interfere  unless  the  two  ejectments  were  brought  in  the  same 
Court  ;{k)  but  this  limitation  no  longer  prevails,  and  it  is  now  immaterial 
in  what  court  the  first  ejectment  is  brought.(i)  Formerly,  also,  there 
was  a  diversity  of  opinion,  whether  the  proceedings  could  be  staid  where 
the  two  ejectments  were  brought  (without  fraud,  or  collusion,)  upon 
different  demises,  althougli  upon  the  same  title  ;(wi)  but  it  is  now  of  no 
consequence  whether  the  two  ejectments  are  brought,  upon  the  demise 
of  the  same  or  different  persons,  against  all  or  some  of  the  same  parties^ 
or  for  the  same  or  different  premises,  provided  they  are  brought  upon 
thesametifle,and  for  therecoveryofpartofthesame  estate.[l]     Thus, 

0)  Appe&d.  No.  45.  Unleff,  t.  Jackson,  Barn  188.  Doe,  d.  Ckad- 

(jfc)  AuiUne  t.  Hood,  1  Sid.  279.    Tred-  widt,  t.  I^Uf,  W.  Blk.  1168.    Doe,  d.  IToft- 

VH^  T  Harbert,  Comb.  106.  cr,  t.  Siephenaon,  i  B.  A  P^  22. 

(/)  Doe,  d.  Hamilton,  r.  Atherly,  7  Mod.  (m)  Short  r.  King,  Strsn.  661.    DreAoa^ 

420.    Jnon.  1  Salk.  255.     Boldfaet,  d.  Hat-  t.  Harbert^  Comb.  106. 


[1]  Proceediogs  in  Ejectment  were  stayed  until  costs  of  a  former  Eject- 
meat  between  the  same  parties  should  be  paid.  BulPs  Lessee  vs.  Shere" 
dine^  1  Harr,  ^  Johns.  Rep.  206. 

The  Court  will  not  stay  proceedings  id  Ejectment,  till  the  costs  of  a  for- 
'  mer  Ejectment  are  paid,  aoless  it  appear  that  the  same  title  was  or  might 
have  been  tried  io  the   former  suit.     Jackson  ez  dem.  Gouverneur  ^  Al., 
vs.  Stiles^  2  Cowen's  Rep.  696. 

And  where  W,  brought  an  Ejectment  against  T.,  and  G.  sought  to  be 
admitted  td  defend  as  landlady  of  T.,  which  was  denied,  because  T.  was 
the  tenant  of  W.  ;  On  G.'s  bringing  Ejectment  against  T.,  Held^  that  the 
proceedings  should  not  bo  st.iyed  in  the  second  Ejectment,  till  G.  had  paid 
the  costs  of  the  first.     Ilnd, 

Where  the  tenant  of  the  lessors  in  an  action  oC  Ejectment,  defended  a 
former  Ejectment  brought  against  him,  but  failed,  and  had  jodgment  against 
him  for  costs,  and  was  turned  out  of  possession  upon  an  Ha^re  Adas 
Possessionem^  and  the  same  lessors  afterwards  brought  an  Ejectment 
against  the  lessor  of  the  plaintiff  in  the  first  suit,  for  the  same  premises  and 
upon  the  same  title;  the  Court  ordered  the  proceedings  in  the  second  ac- 
tion to  stay,  until  the  costs  of  the  first  were  paid.  Jackson  ex  dem.  Utring' 
eton  Ts.  Edwards^  1  Cowens  Rep.  138. 

And  this  will  be  done,  although  one  of  the  lessors  in  the  second  action 
had  not  demised  to  the  defendant  in  the  first.     Ibid. 

Thus,  where  E.  brought  I^actment  against  A,  who  held  as  tenant  of 
others,  upon  which  E.  had  judgment,  and  turned  B.  otit  of  posai^sion  :  in 
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proceedings  have  been  staid  where  one  of  the  lessors  of  the  plaintiff  in 
the  first  action  died  before  the  commeDcemeDt  of  the  seooDd; 

[  *320  ]  where  in  *the  second  ejectment  two  trustees  were  added  to 
the  lessors ;  where  part  of  the  lands  were  occupied  by  new 

tenants ;  where  the  second  action  was  between  the  heir  of  the  plaintifiPs 

lessor,  and  the  heir  of  the  defendant  injthe  first  action,  (m)    And  in  a 

(m)  Do%,  d.  fliiimtftofi,  t*  HatKtrly,  Stran.       6  T.  R.  228.    Keau,  d.  Angd,  r.  Jngtl,  6  T, 
Ufi&    TVvffcwf,  d.  intliawu,  r.  Uoi^mt,       R.  740.    Dot,  d.  Ftldm,  t  Roe,  8 T.  R.  SIS. 


Ejectment  by  C  and  those  others,  for  the  same  premises,  against  £?.,  pro- 
ceedings were  ordered  to  stay,  fiil  £.'&  costs  of  the  first  snit  shoold  be 
paid.     Jackson  ex  dem.  Livingston  vs.  Edwards^  1  Cowen's  B/^-  198. 

Where  A.  and  B.  bring  Ejectment  and  have  judgment  against  them  for 
costs,  though  C.  afterwards  bring  Ejectment  for  a  portion  of  the  same  prem« 
ises  upon  the  same  title  ;  yet  the  Court  will  not  stay  proceedings  in  the  se- 
cond suit  till  the  costs  of  the  first  be  paid.  Jackson  ex  dem,  Clark  vs. 
CUifk,  1  Cowen*s  Rep.  140. 

The  Court  will  not  compel  the  defendant  in  Ejectment  to  proceed  to 
trial,  until  the  costs  of  a  former  suit  in  ivbich  the  plaintiff  bad  been  non- 
processed,  are  paid.     Hurst* s  Lessee  vs.  Jones,  4  DalL  Rep,  353. 

Where  a  rule  has  been  obtained  for  staying  the  proceedings  in  Eject* 
ment  till  the  costs  of  the  former  Ejectment  have  been  paid,  the  Court  will 
not  interfere,  and  permit  the  defendant|  in  case  those  costs  are  not  paid 
before  a  certain  day,  to  be  named  by  the  Court,  to  JVbn  Pros^  the  Eject- 
qient  pending.  Doe  ex  dem,  8utton  vs.  Ridgtcayj  6  Barnem,  ^  Aid.  Bep, 
523. 

Semble^  That  the  Court  will  not  stay  the  proceedings  in  an  Ejectment 
until  the  costs  of  a  former  Ejectment  are  paid,  if  it  appear  that  the  verdict 
was  obtained  by  fraud  and  perjury.  Doe  ex  dem.  Bees  vs..  Thomas^  2 
Barnew.  ^  Cress,  Rep,  6^2. 

In  the  ease  of  Chatfield^Wife,  demandants,  vs.  Souters^  tenant.  SBingh. 
Sep,  167.  WUde^  Ser^t.  had  obtained  a  rule  calling  on  the  demandants  to  shew 
cause  why  all  further  proceedings  on  a  Writ  of  Right  should  not  be  stayed 
until  the  tenant's  costs  of  an  Ejectment  brought  for  the  said  premises  we're 
satisfied,  in  which  Ejectment  the  lessors  of  the  pktntiff.  after  entering  the 
cause  for  trial  in  1816,  withdrew  the  record. 

Pellj  Serjt.,  who  was  to  have  shewn  cause,  was  stopped  by  the  Court, 
who  called  on 

Wilde,  to  support  his  rule.  [Gabblbe,  J.  referred  to  the  note  in  3  Bo* 
9an^[net  t  Pfdler,  23w] 

Be(|T,  C.  J.  *'  The  abandonment  of  (be  Ejectment  was  no  decision  on 
<*  the  merits,  and  the  Court  has  no  power  to  stay  the  proceedings  in  a  Writ 
**  of  Right,  till  the  costs  of  a  prior  Ejectment  are  paid  ;  it  is  a  totally 
**  different  proceeding  ;  The  rule  often  operates  with  hardship  in  Eject- 
■*  ment,  and  it  would  be  more  liable  to  do  so  in  a  Writ  of  Rigbt,  by  pre- 
«  tenting  a  party  who  was  poor  from  asserting  his  title." 

The  rest  of  the  Court  concurring,  the  rule  was  Discharged. 
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case^  where  tl^e  second  ejectment  was  brought  by  tlie  lessee  of  an  insoK 
vent  debtor,  who  had  been  the  lessor  of  the  plaintiff  in  the  first  action,  and 
it  appeared  that  the  assignment  was  fraudulent  to  evade  the  payment  of 
the  costs,  the  Court  (without  entering  into  the  point  whether^ina  fair 
case,  the  assignee  of  an  insolvent  debtor  shall  be  called  upon  for  former 
costs,  before  he  be  suffered  to  bring  a  new  ejectment  on  the  title  of  his 
principal,)  made  the  rule  absolute  to  stay  the  proceedings  until  the  costs 
of  the  first  action  were  paid.(n) 

A  distinction  was  also  formerly  taken  as  to  the  situation  of  the  par- 
ties in  thediifereDt  actions,  and  it  was  bolden,  that  if  the  defendant  in  the 
second  ejectment  had  been  the  plaintiff 's  lessor  in  the  first,  the  proceed- 
ings should  not  be  staid  :(o)  but  this  doctrine  ia  now  also  exploded,  and 
the  change  of  situation  in  the  parties  is  immaterial,  (p)  The  rule  will 
also  be  granted,  whether  the  merits  be  decided  in  the  former  action,  or 
whether  a  judgment  of  non*suit,  or  of  nonprosy  be  given ;  nor  is  the 
length  of  time  which  elapses  between  the  two  actions  any  bar  to  the 
»ide;  for  many  good  reasons  may  exist  for  such  delay,  as  the  poverty 
of  the  other  party,  or  a  wish  to  end  the  controversy.(9) 

''^The  Courts  will  likewise  stay  the  proceedings  in  a  second  [  *'S21  ] 
qectment  until  the  cosU*  of  a  former  one  be  paid,  if  the  con- 
duct of  the  party  against  whom  the  application  is  made,  has  been  vexa- 
tious or  oppressive,  although  he  is  not  liable  to  the  costs  of  the  first  action. 
Thus,  where  the  lessor  of  the  plaintiff  in  the  second  action  was  also  the 
lessor  in  the  first,  and  had  refused,  after  the  appearance  of  the  defendant 
in  such  first  action,  to  enter  into  the  consent  rule,  whereby,  although 
nonsuited  for  want  of  a  replication,  he  was  exempted  from  the  costs  of 
the  defendant's  appearance,  the  Court  would  not  let  him  proceed  in  the 
second  ejectment  until  he  had  satisfied  the  defendant  for  the  expenses  of 
such  first  appearance.(r)  And,  upon  the  same  principle,  where  At  first 
^ectnent  was  on  the  demise  of  the  husband  and  wife,  but  the  husband 
alone  entered  into  the  consent  rule,  and  judgment  wa»  given  therein  in 
the  Common  Fleas  for  the  defendant,  (which  judgment  was  afterwards 
affirmed  in  the  King's  Bench  and  the  House  of  Lords,)  and  after  the 
death  of  the  husband,  the  wife  brought  a  second  ejectment  on  her  owa 

(n)  Dot,  ^.CUAoidt,  r.  Law,  W.  BIk.  iq)  Denetw.  DobU.  C<Mnb.llO.    MTtene^d. 

1180.  Angel,  r.  Angel,  6  T.  R.  740.  Amm,  Sdk. 

(o)  iMffH  T.  Cbok,  4  Mod.  879.  250. 

(p)  nnuioiU,  d.  fVUIiam9,  j.  Holdfatt,  (r)  Bmiih,  d.  Qinger,  r.  BmrnarHslffn,  W. 

eT.  R.  Sn^  BIk.  904. 
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demise;  the  Court  would  not  suffer  her  to  proceed  until  the  costs  of  the 
first  ejectment  were  paid,  saying,  "  We  are  not  going  to  compel  the  Ics* 
sor  to  pay  the  costs,  but  only  to  prevent  her  being  ve»atiou8."(«) 

It  was  once,  indeed,  holden,  that  the  proceedings  in  a  second  eject- 
ment  ought  not  in  any  case  to  be  staid  for  non-payment  of  the  coiits  in 
the  first  action,  if  costs  were  not  of  right  payable  to*  the  party   apply « 

ing  ;{t)  and  that  it  was  in  all  cases,  necessary  to  show,  that 
[  ^323  ]  the  party  against  whom  ''*'tbe  application  was  made,  had  acted 

vexatiously,  or  oppressively,  before  the  rule  could  be  obtained. 
But  these  maxims  have  long  given  place  to  more  just  and  liberal  princi- 
ples, (ti) 

In  a  late  case  tiie  Court  ordered  the  proceedings  in  a  second  eject* 
ment  to  be  staid  until  the  costs  of  an  action  for  mesne  profits,  (upon 
which  the  lessor  in  the  second  ejectment,  who  had  been  the  defendant  in 
the  first,  had  brought  a  writ  of  error,)  as  well  as  the  costs  of  the  first 
ejectment  were  paid,  (v)  But  the  Court  will  not  extend  the  rale  to  in- 
chide  the  damages  recovered  in  such  action  for  mesne  profits,  howevef 
vexatious  the  proceedings  of  the  parly  may  have  been.(tr) 

The  Courts  will  not  slay  the  proceedings  in  the  second  action,  where 
the  party  against  whom  the  application  is  made,  is  already  in  custody 
under  an  attachment  for  non-payment  of  the  costs  of  the  first  action.(dr) 

There  is  no  particular  stage  of  the  proceedings  at  which  it  is  neces- 
sary to  move  the  Court,  or  take  out  a  summons  for  this  rule.  It  will  be 
granted  even  before  the  defendant  has  appeared  :  and  it  always  should 
be  moved  for  as  early  in  the  action  as  it  conveniently  can  be.  Where, 
however,  satisfactory  reasons  were  given  to  the  Court,  why  the  applica- 
tion was  not  made  at  an  earlier  stage  of  the  suit,  the  Court  ordered  the 
proceedings  to  be  stayed  until  the  costs  of  a  foimer  ejectment  were  paid, 

after  a  notice  of  trial  had  been  given,  and  the  lessor  of  the 
[  ^S2S  ]  plaintiff  had  been  at  the  ^expense  of  bringing  his  witnesses  to 

the  place  of  trial,  (i/j  The  reasons  assigned  to  the  Court 
vrere,  thiit  the  cause  was  so  clear  at  the  last  tnal,  and  the  parties  had 

(•)  Doe,  d.  WUliamai'  ▼•  Malhaiy,  Stnn.  tP)  Doe,  d.  Pauhardt  r.  Aoe,  4  Eut,  685. 

1152.  (w)  Doe,  d.  Church,  ▼•  Barclay,  15  Eamt, 

(I)  TkrvtMUnU,d,  Parker,  r.  Trouble$ome,  238- 

Stnn.  1099.    S.  C.  And.  297.  (x)  Benn,  d.  Mortimer,  ▼.  Denn^  Bam.  ISO. 

(«)  Short  T.  -Etnj,  Stran.  68l.  (y)  Doe,  r.  Lano,  W.  Bik.  1188. 
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delayed  so  long  commencing  their  second  action,  (four  years,)  that  the 
defendants  did  not  think  them  in  earnest  until  notice  of  trial  was  given« 
and  that  the  defendant  then  proceeded  to  tax  his  costs,  in  order  to  ground 
the  application,  which  otherwise  he  would  not  have  done,  the  lessor  of 
the  plaintiff  being  insolvent 

The  Courts  will  also  stay  proceedings  in  an  ejectment  when  the  Ies« 
sor  of  the  plaintff  has  two  actions  depending,  at  the  same  time,  for  the 
same  premises,  in  difierent  courts ;[]]  and  the  proceedings  in  one  ac- 
tion win  then  be  staid  until  the  other  action  la  determmed.(jr)  And  in  a 
case,  where  the  claimant  brought  thirty-seven  separate  ejectments  for 
thirty-seven  different  houses,  all  of  which  depended  on  the  same  title, 
the  Court  said  it  was  a  scandalous  proceeding,  staid  the  proceedings  in 
thirty-six  of  them,  and  made  a  rule  that  they  should  abide  the  event  of 
the  thirty-seventh.(a) 

When  the  party,  against  whom  a  verdict  in  ejectment  has  been  ob« 
tained,  brings  a  writ  of  error  and  pending  that  writ,  commences  a  second 
ejectment,  the  Court  will  order  the  proceedings  in  the  second  action  to 
be  stayed  until  ttie  writ  of  error  is  determined  ;  and  it  seems,  also,  that 
if  it  do  not  appear  to  the  Court,  that  the  writ  of  error  was  brought  with 
someotherview  than  to  keep  otfthe  payment  of  costs,  proceed 
ings  will  be  stayed  until  llie  costs  of  the  first  action  are  ^paid,  [  ^334  ] 
notwithstanding  such  costs  are  suspended  by  the  writ  of 
error.  (6) 

By  the  statute  7  Geo.  11.  c.  20.  s.  1.  it  is  enacted,  ^Hhat  when  an 
ejectment  is  brought  by  a  mortgagee,  his  heirt*,  Sec.  for  the  recovery  of 
the  possession  of  the  mortgaged  premises,  and  no  suit  is  depending  in 
any  court  of  equity,  for  the  foreclosing  or  redeeming  of  such  mortgaged 
premises,  if  the  person  having  a  fight  to  redeem,  having  been  made  the 
defendant  in  the  action,  shall  at  any  time,  pending  the  suit,  pay  to  the 
mortgagee,  or  in  case  of  his  refusal,  bring  into  court,  all  the  principal 

(X)  ThnuUmt,  d.  Parke,  t.  DroMisomt,  (6)  FtntHek  r.  GroavoMr,  1  Stlk.  2flB#— 

And.  297    8.  C. Stran.  1099.  GnunbUv.  Bodily,  Sinn.  55^ 

(a)  2  Sea  Prac  144.    JnU,  23(1. 

[1]  The  Court  will  not  stay  the  proceediogs  io  an  Ejectment,  until  the 
taxed  costs  of  a  suit  in  equity,  brought  by  the  same  party  for  the  recovery 
of  the  same  premises,  are  paid.  Doe  ex  dem,  WiUiams  vs.  Winch  Sf  AI-, 
3  Bamew,  <•  Aid  Rep.  602. 
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mon^s^  and  interest  due  on  the  mortgage,  and  also  costs  to  be  computed 
by  the  Court,  or  proper  officer  ^ippointed  for  that  purpose ;  the  same 
shall  be  deemed  and  taken  to  be  a  full  Hatisfaction  and  discharge  of  the 
m(»rtgage,  and  the  Court  shall  discharge  the  mortgagor  of  and  from  the 
same  accordingly.^  By  the  third  section,  the  act  is  not  to  extend  to  any 
case  where  the  person,  again^^t  whom  the  redemption  is  prayed,  shall 
insist,  either  that  the  party  praying  a  redemption  has  not  a  right  tore- 
deem,  or  that  the  premises  are  chargeable  with  other  sums  than  what 
appear  on  the  face  of  the  mortgage,  or  are  admitted  by  the  other  side, 
nor  to  any  case  where  the  right  of  redemption  in  any  cause,  or  suit, 
shall  be  controverted  or  questioned,  by  or  between  different  defendants 
in  the  same  cause,  or  suit. 

An  application  for  a  rule  to  stay  proceedings  under  this  8tatute,(c) 
must  of  course  be  made  before  execution  executed,  and  must  be  ac* 
companied  by  an  affidavit  that  no  suit  in  equity  is  depending.  Thepar« 
ty  should  also  appear  to  the  action  before  the  appKcation  is 
[  *d96  }  made,  for  the  Courts  *have  no.  power  to  interfere  under  the 
statute  until  after  appearance.  But  where  the  premises  were 
in  possession  of  a  tenant  of  the  mortgagor,  who  neglected  to  appear 
to  the  action,  in  consequence  of  which  the  mortgagee  recovered  pos- 
session of  the  premises  under  a  judgment  by  default  against  the  casual 
qector,  the  Court  of  Common  Pleas  (if  the  other  party  had  not  con- 
sented  to  take  what  was  due  upon  the  morteage,  and  restore  the  pos* 
session)  would  have  set  the  judgment  and  execution  aside,  in  order  to 
let  the  mortgagor  in  as  defendant,  and  place  him  in  a  condition  to  apply 
to  the  Court  to  stay  the  proceedings  on  the  terms  of  the  statute. ((f) 

In  a  case  in  the  Court  of  King's  Bench,  where  a  mortgagee  made  a 
will,  leaving  all  his  property  to  executors  upon  certain  trusts,  and  died, 
and  his  will  was  disputed  by  his  heir  ia  the  Prerogative  Court,  but  by 
the  sentence  of  that  Court  established,  and  letters  testamentary  in  con* 
sequence  granted  to  the  executors ;  after  which  grant  the  heir  appealed 
.to  the  Court  of  Delegates  againf*t  the  sentenc^of  the  Prerogative  Court, 
pending  which  appeal  the  executors  assigned  the  mortgage  to  the  lessor 
of  the  plaintiff,  who  also,  pending  the  appeal,  brought  an  ejectment 
against  the  mortgagor  for  the  recovery  of  the  mortgaged  premises,  to 
which  ejectment  the  mortgagor  did  not  appear,  but  suffered  judgment  to 
go  by  default  against  the  casual  ejector.     Upon  an  application  on  the 

(e)  Append.  No.  46.  (d)  Doe,  d.  2\ibb,  r.  Ao«,  4  Tiuut.  887. 
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part  of  the  mortgagor  (accompanied  by  an  affidavit  of  the  facta)  to  etay 
the  execution  until  the  determination  of  the  appeal,  upon  the  ground, 
that  the  title  of  the  lessor  would  be  invalidated,  provided  the  appeal  were 
given  in  favour  of  the  heir,  and  that  the  defendant  might  then 
perhaps  be  compelled  to  pay  the  mortgage  *money  twice,  the  [  *326  ] 
Court  made  the  following  order :  "  That  the  execution  obtain- 
ed by  the  lessor  of  the  plaintiff,  in  this  action  of  ejectment,  be  stayed 
until  such  time  as  the  appeal,  now  pending  before  the  Court  of  Delegates^ 
be  determined,  upon  the  defendant  vesting  the  mortgage  money,  inter* 
est,  and  costs,  to  be  taxed  by  the  Master,  in  Exchequer  biUs,  and  de« 
positing  such  Exchequer  bills  in  the  hands  of  the  signer  of  the  writs  in 
this  court,  (e) 

A  rule  upon  this  statute  has  been  granted  after  an  agreement,  on  the 
part  of  the  mortgagor,  to  convey  the  equity  of  redemption  to  the  mort- 
gagee, where  no  tender  of  a  deed  of  conveyance  for  execution  had  been 
made  to  the  defendant,  or  bill  in  equity  filed ;(/)  but  where  it  appeared, 
that,  subsequently  to  the  defendant's  agreement,  several  applications 
bad  been  made  to  him,  but  without  effect,  to  complete  the  purchase  the 
Court  refused  to  stay  the  proceedings,  (g) 

In  a  case  where,  upon  an  application  by  the  mortgagor  to  stay  pro- 
ceedings under  this  statute,  it  appeared  that  he  had  also  taken  up  money 
from  the  mortgagee  upon  his  bond,  the  Court  granted  the  rule  upon  the 
payment  of  the  mortgas;e  and  interest  only,  the  bond  debt  not  being  a 
lien  upon  the  lands  ;  but  it  seems,  that  when  in  such  case  the  heir  is 
bound  by  the  bond  and  the  mortgagor  die**,  the  he*T  must  discharge  the 
bond  debt,  as  well  as  the  mortgage.  (A)  Where,  however,  the  bond  was 
a  {ten  en  the  estate^  and  the  mortgagee  had  given  notice  to  the 
mortgagor,  that  he  should  in-*sist  upon  payment  of  the  money  [  *327  ] 
due  upon  it,  the  Court  refused  to  stay  the  procnedings  upon 
payment  of  the  mortgage  money  only.(i)  Where  also  other  mortgages, 
although  upon  different  premises,  existed  between  the  defendant  and  the 
plaintifiPs  lessor,  the  Court  would  not  stay  proceedings  under  this  sta- 

(e)  I>o«,d.  Mayhew,r.Erlam,MS,M  T.  (A)  Bint^m,  d/ Ltau^  r.  Qregg,  Burn. 

1811.    The  Coart  did  not  in  Uiii  cue  advert  182.    Jrcher,  d.  Uankey,  t.  Sntgn^^  And.  841. 

to  the  oireiim«tence  that  the  mortgagor,  who  S.  C.  Stran.  1107,  and  UU  eaM§§  then  aUd. 
made  the  appUcatioD,  bad  not  appeared  to  the  (i)  FtlUm  r.  AmH,  Bam   177.    It  ii  not 

Mtion.  itated  in  the  report  of  the  caie,  from  what 

(/)  SkiMMr  T.  fitoccy,  1  WiU.  80.  eircumituice  the  bond  hecano  a  lien  on  th« 

(g)  GoodHtle^  d.  Taymm,  t  Pope,  7.  T.  eitate. 

a  186. 
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tute,  upon  the  payment  of  the  sum  due  upon  one  of  the  mortgages 
only.(;) 

If^  upon  a  motion  of  this  nature,  any  doubt  exists  as  to  the  amount  of 
what  is  due  between  the  parties,  the  Court  of  King^s  Bench  will  refer  the 
case  to  the  master,  and  the  Court  of  Common  Pleas  to  the  prothonota- 
ly,  whose  respectii^e  duty  it  is  to  tax  the  costs ;  and  in  a  case  where  aft 
affidavit  was  made,  that  the  mortgagee  had  been  at  great  expense  in  ne- 
cessary repairs  of  pail  of  the  premises  in  his  possession,  (the  ejectment 
being  brought  for  the  residue,)  and  it  was  prayed,  that  the  prothonolary 
might  be  directed  to  make  allowance  for  such  repairs  ;  the  Court  said, 
that  the  rule  must  follow  the  words  of  the  statute,  and  that  the  prdthono* 
taiy  would  make  just  allowances  and  deductions.(fc)  If,  however,  after 
taxation,  the  debt  and  costs  are  not  paid,  the  lessor  must  proceed  in  the 
suit,  and  cannot  have  an  attachment,  (f) 

The  cases  in  which  the  Courts  have  stayed  the  proceedings  under 
Stat.  4  Qeo.  IL  c.  28.  have  already  been  considcred.(in) 

O)  -Rotf  d.  JToyc,  T.  Soleyt  W.  BIk.  72S.  or  ■pirit.of  Uie  lUtote,  onlcM  thty  wen  also 

It  doM  not  appear  from  the  report  of  thif  eontatned  in  the  declaratioc. 

oaie»  that  the  other  mortgaged  premuea  were  (&)  Goodright  r.  Moore,  Bam.  176. 

iaeloded  in  the  ejectment  ;  bat  it  if  difficolt  (/)  Htmd  r.  iXnefy,  Stran  1290. 

to  reconcile  the  deeiiion  either  to  the  letter  (m)  Ante,  1S6,  &c.    Append.  No.  47. 
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CHAPTER  XIII. 


OF  THE  ACTION  FOR  MESNE  PR0FITS.(1] 


Whilst  the  action  of  ejectment  remained  in  its  original  state,  and 
the  ancient  practice  prevailed,  the  measure  of  the  damages  given  by  the 
jury,  when  the  plaintiff  recovered  his  term,  were  the  profits  of  the  land 
accruing  during  the  tortious  holding  of  the  defendiint.  But  upon  the 
introduction  of  the  modem  system,  an  alteration  took  place  in  this  par- 
ticular;  and  as  the  proceedings  are  now  altogether  fictitious,  the  dama- 
ges assessed  are  only  nominal,  and  do  not  include  the  real  injury  sus* 
tained  by  the  claimant  from  the  loss  of  his  possession.  [2]  When,  there- 
fore, this  alteration  took  place,  it  became  necessary  to  give  another 
remedy  to  the  lessor  for  these  damages ;  and  this  was   effected  by  a 


[1]  A  recovery  of  nomioRl  damages  in  Ejectment  is  no  bar  to  an  action 
for  the  mesne  profits.     Fan  Alen  vs.  Rogers,  1  Johns,  Cat.  281. 

And  it  is  aonecesaary  to  enter  a  Remittitur  Damna,    Ibid, 

A  recovery  in  an  action  of  trespass  oo  laod,  is  a  bar  to  an  action  for  the 
recovery  of  mesne  profits  anterior  to.  the  verdict  in  trespass.  Coleman  vs. 
Parish.  1  M*  Cord's  Rep.  264. 

Where  the  title  of  the  lessor,  being  a  Lifts  Estate,  ends  before  the  trial 
of  the  cause,  the  plaintiff,  though  be  cannot  tarn  the  defendant  out  of  pos- 
session, is  entitled  to  jadgmeot,  so  as  to  enable  him  to  recover  the  mesne 
profits,  but  with  a  perpetaal  stay  of  the  writ  of  possession.  Jackson  ex  dem. 
Henderson  vs.  Davenport^  18  Johns.  Rep.  296. 

After  the  re-entrj  of  the  Disseisee,  the  law  supposes  the  freehold  all 
along  to  have  continued  in  him  ;  and  he  may  maintain  trespass  asrainst  the 
Disseisor  and  his  servants.     Dewey  vs.  Oshorn,  4  Cowen*s  Rep.  329. 

[2]  After  judgment  for  the  plaintiff  in  Ejectment,  treBpafts  for  the  mesne 
prqfiUf  without  proof  of  iin  actual  trespass,  does  not  lie  against  a  person, 
who  was  Bo  party  to  the  suit,  when  the  jndgment  was  entered.  Alex* 
at^der  vs.  Herbert,  2  CalVs  R$p.  bOB. 
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new  application  of  the  common  aetton  of  trespass  vi  et  armis^  geneFelly 
termed  an  acii(m  for  meme  profits  :{n)[S]  in  which  action,  the  plaintiff 
complains  of  his  ejection  and  losd  of  possession,  states  the  time  du- 
ring which  the  defendant  (the  real  tenant)  held  the  lands  and  took  the 
rents  and  profits,  and  prays  judgment  for  the  damages  which  he  has 
thereby  sustained. 

[  *329  ]  It  has  been  said,  that  a  lessor  in  ejectment  may,  if  he  ^please 
waive  the  trespass,  and  recover  the  mesne  profits  in  an  ac- 
tion for  use  and  occupation  ;(o)  but  this  election  mu^t  bt  limited  to  the 
profits  accruing  antecedently  to  the  time  of  the  demise  in  the  ejectment ; 
for  the  action  for  use  and  occupation  is  founded  on  cantracl,  the  action 
of  ejectment  upon  wrongs  and  they  are,  therefore,  wholly  inconsistent 
with  each  other  when  applied  to  the  same  period  of  iime ;  since  in  the 
one  action  the  plaintiff  treats  the  defendant  as  a  tenanty  and  in  the  other 
as  a  tr$spa8S€r.{p)  When,  however,  a  tenant  holds  over  after  the  expi- 
ration of  the  landlord's  notice  to  quit,  the  landlord,  after  a  recovery  in 
ejectment)  may  waive  his  action  for  mesne  profits,  and  maintain  debt 
upon  the  4  Geo.  II.  c.  28.  against  the  tenant  for  double  the  yearly  value 
of  the  premises  during  the  time  the  tenant  so  holds  over :  for  the  double 
value  is  given  by  way  of  penalty  and  not  as  rent.(9) 

The  action  for  mesne  profits  may  be  brought  pending  a  writ  of  error 
in  ejectment,  and  the  plaintiff  may  proceed  to  ascertain  his  damages, 

(n)  Bmt.  B.  Ii.  4  iroL  169.  ment  ii  fiianded  upon  a  votice  to  qnit  f^rtn 

(o)  GoodiUh  r.  NorHkt  Dong.  584.    Doe,  by  Uie  tena&t,  the  landlord  la  entitled  to  main- 

d.  Cft«My»  T.  BaUm^  Cowp.  SO.  tain  daM  npoa  Um  11  Gao.  II.  «•  .19.  for  doQ- 

(p)  IKrdb  T.  IVrifhi,  1 T.  R.  878.  bla  rent,  bat  it  taama  tba  battar  opinion  that 

(q)  TimmmgB  t.  Jlou^iMm,  Barr  .  1603.  haimot.    ute<c,148. 
It  ii  notyat  aattlad  whatbar,  wben  tba  ejactp 


[3j  An  action  of  trespass  is  a  proper  mode  of  recovering  mune  profits 
after  a  recovery  in  Ejectment  under  the  acts  of  SIst  March^  18u6,  and  13th 
Aprily  1807,  iPennsylvania.}  Oabourn  vs.  Osbourn,  11  8erg.  4r  ^  -R*P- 
55. 

There  is  nothing  in  the  action  of  Ejectmeot  by  writ  nader  these  Acts  of 
AsaemUyy  which  varies  the  consequences  of  a  recovery  from  those  of  the 
Common  Law,  except  where  expressly  declared  by  the  Legislature.     Ibid. 

b  MMit,  that  if  the  plaintiff  do  not  seek  to  recover  damages  for  a  time 
anterior  to  the  service  of  the  writ  of  Ejectment,  the  recovery  in  Ejectment 
ifl  Gonclttiive,  and  estops  the  defendant ;  bat  if  he  do,  he  mast  show  hts 
title,  aad  the  possession  of  the  defendant,    thid. 
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&Dd  to  Bign  his  judgment  ;[1]  but  the  Court  will  stay  execution  until 
the  writ  of  error  is  determined,  (r) 

The  action  is  bailable  or  not,  at  the  discretion  of  the  Court,  or  judge, 
and  when  an  order  for  bail  is  made,  the  recognizance  is  usually  taken 
in  two  years  value  of  the  premises,  but  this  is  also  discretionary.(«) 

*The  lessor  of  the  plaintiff  in  the  antecedent  action  of  eject-  [  *330  ] 
ment,  is  of  course  the  person  concerned  in  interest,  but  he 
may  bring  his  action  for  mesne  profits  either  in  his  own  name,  or  that 
of  his  nominal  lessee.  (^  The  former,  however,  is  the  more  advantage* 
ous  method ;  as  he  may  then,  upon  proper  proofs,  recover  damages  for 
the  rents  and  profits  received  by  the  defendant,  anterior  to  the  time  of 
the  demise  in  the  ejectment,  [1]  which  cannot  be  done  in  an  action  at  the 
suit  of  the  nominal  plaintifl^(u)  and  the  Courts  will  not  stay  the  proceed- 
iags  until  security  be  given  for  the  costs,  which  will  be  done  when  the 
action  for  mesne  profits  is  brought  in  the  name  of  such  nominal 
Ie0see.(v)[2] 

(r)  Harrii  ▼.  Allen^  Gas.  Pne.  C.  P.  46.  penon,  the  Coart  will  not  permit  him  to  rer 

Dm^ifrd  r.  EUU,  12  Mod.  188.  lease  the  action  for  mesne  profits',  should  the 

(«)  HvaU  r.  Hudion,  Bam    85.    1  SelL  lessor  bring  it  in  his  name.    (CTose't  ease^ 

Prac.  86.  Skin.  217     Anon.  SaUc.  200.) 

<<)  It  may  here  he  incidentallj  obier? ed,  (u)  B  N.  P.  87. 

that  when  the  aneieat  practice  is  resorted  to,  («)  Saj.  Costs.  126. 
and  the  phuntilT  in  the  ejectment  is  a  real 


[1]  It  is  not  necessary  to  enter  up  a  forma!  jadgment  in  Ejectmenty  to 
entitle  the  plaintiff  to  bring  trespass  for  the  Mesne  Profltt.  Murphy  vs. 
Guion's  Fixers.  1  JVor.  Car.  Law  Repo$,  95, 

Where  a  defendant  in  Ejectment*  who  has  been  evicted  by  Habere  Fa* 
cias  Possesiionem,  is  afterwards  restored  to  possession  by  writ  of  rettitu* 
tioD,  he  is  tiable  (o  an  action  ofMetne  Profits,  from  the  original  eviction,  if 
the  writ  of  restitution  is  (^udshed.  Trabue  Sf  Al  vs.  KeUar^  3  Marsh.  Rep. 
{Ky.)  518. 

[1]  The  general  rule  in  trespass  for  m««ne  profits  is,  that  the  plaintiff  shall 
recover  for  such  lime  as  he  can  prove  the  defendant  to' have  been  in  pos- 
session, provided  he  docs  not  go  back  beyond  six  years,  in  which  case  the 
Statute  of  Limitations  may  be  pleaded.  Hare  vs.  Purey,  3  Yeafes*  Rep.  13. 

In  trespass  for  Mesne  Profits.  aOer  recovery  in  Ejectment,  the  plaintiff 
cannot  give  evidence  of  the  aoniial  value  of  the  premises  beyond  the  time 
of  the  lease,  mentioned  in  the  declaration  in  Ejectment.  8hotwett  vs. 
Boehm,  1  Ball.  Rtp.  172. 

[2]  Where  the  action  for  Mesne  Profits  is  brought  in  the  name  of  the 
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It  was  once,  indeed,  doubted  whether  this  action  could  be  maintained 
in  the  name  of  the  plaintiff  in  the  ejectment,  after  a  judgment  by  de- 
fault against  the  casual  ejector^  because,  being  a  possessory  action,  an 
entry  must  be  either  proved  or  admitted,  neither  of  which,  it  was  ar- 
gued, could  in  such  case  be  done ;  but  it  is  now  settled,  that  there  is  no 
distinction  between  a  judgment  in  ejectment  upon  a  verdict  and  one  by 
deCault,[3]  the  right  of  the  claimant  being  in  the  one  case  tried  and  de- 
termined, and  in  the  other  confessed.(io) 

A  tenant  in  common,  who  has  recovered  in  ejectment,  may  maintain 
an  action  for  mesne  profits  against  his  companion.(x)[4] 

[  *331  ]  *As  the  action  for  mesne  profits  is  an  action  of  trespass,  it 
cannot  be  maintained  against  executors  or  administrators,  for 
the  profits  accruing  during  the  lifetime  of  the  testator  or  intestate ;  nor 
will  a  court  of  equity  interfere  to  enforce  the  payment  of  them  against 
personal  representatives,  when  the  lessor  has  been  deprived  of  his  le- 
gal remedy  by  the  mere  accident  of  the  defendant's  death.  But,  where 
the  lessor  was  delayed  from  recovering  in  ejectment  by   a  rule  of  the 

(10)  Mlin  T.  Packer,  Barr.  665.    JeffHei  (x)  GoodtiUe    t.   T}imb9,   3   WiU.    118. 

r.  JDyMn,  Stnm.  961).  CuiHag  t.  Derbif,  W.  Black.  1077. 


nominal  plaintiii  in  Ejectment,  the  Court  will  stay  proceedings  on  bis  part 
till  security  for  costs  be  filed.     Jackson  vs.  Par,  4  Cowcn*s  Rep,  147. 

[3]  In  trespass  for  Mesne  Profits,  consequent  on  nn  Ejectment,  and  judg- 
ment by  default  against  the  casual  ejector,  the  defendaot  can  set  up  no 
matter  of  defence  admissible  in  the  original  action  ;  e,  g,  that  be  was  not  in 
possession  of  the  premises  in  question.  Jackson  vs.  Combs,  7  X!owen's 
Rep.  36.  Same  Point,  Baron  vs.  Abeel,  3  Johns.  Rep  481.  Langen- 
dyck  ^  XJx.  vs.  Burhans,  1 1  Johns.  Rep,  463. 

After  a  recovery  in  Ejectment  by  default,  against  the  casual  ejector,  the 
lessor  of  the  plaintiff  may  maintain  trespass  for  the  Mesne  Profits  against 
the  tenant,  as  well  for  the'useof  the  land  as  for  the  co?ts  of  the  Ejectment. 
Baron  vk  Abeel,  3  Johns,  Rep.  481. 

In  an  action  for  Mesne  Profits^  the  confession  of  entry  by  the  defendaot 
in  the  Ejectment,  is  sufficient  to  enable  the  plaintiff  to  recover  ;  Aliter, 
when  the  judgment  in  Ejectment  was  recovered  by  default.  Lessee  of 
Brown  vs.  Galloway,  1  Peters^  Circ.  Ct.  Rep.  291. 

[4]  In  the  case  of  one  joint  tenant,  or  tenant  in  common,  recovering 
against  his  partner,  it  is  incumbent  on  the  plaintiff  to  obtain  possession  in  a 
reasonable  time  after  judgment  in  Ejectment,  and  if  be  be  remiss  herein  for 
years,  he  shall  not  charge  the  defendant  as  a  trespasser.  Hare  vs.  Furey^ 
3  Kwrfw'  Rep.  13; 
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coart  of  lav7,  and  by  an  injunction  at  the  inetanoe  of  the  defendant,  who 
ultimately  failed  both  at  latv  and  in  equity,  the  Court  decreed  an  account 
of  the  mesne  profits  against  his  (the  defendant's)  executors.(2f) 

It  is  also  doubtful,  whether  the  action  can  be  maintained  against  a 
tenant  for  the  holding  orer  of  his*  undertenants,  for  it  should  be  brought 
against  the  person  in  act;ial  possession  and  trespassing.  (2)  But  any 
person  so  found  in  possession  after  a  recovery  in  ejectment,  is  liable  to 
the  action  :[1]  and  it  is  no  defence  to  say  that  he  was  upon  the  premi- 
ses as  the  agent,  and  under  the  hcense  of  the  defendant  in  ejectment, 
for  no  man  can  license  another  to  do  an  illegal  act.    But  the  measure  of 

(y)  Pulieney  v.  Warren^  6  Yes.  J.  78.  (2)  Bume  r  Riekard$w,  4  Taunt.  720. 


[I]  Where,  during  the  pendency  of  a  d  action  ofEjeclment,  the  defendant 
gives  up  the  possession  to  a  third  person  and  aAerwards  the  plaintiff  reco* 
vers  judgment,  such  third  person  is  liable  for  the  Mesne  Profits  ^  the  re- 
covery in  ejectment  is  conclusive  evidence  agaioi»t  hiin,  and  he  cannot  set 
up  a  title  in  himself  as  a  bar.     Jackson  vs.  Stone,  13  Johns,  Rep.  447. 

And,  it  seems,  a  verdict  in  Ejectment  is  evidence  in  an  action  for  Mesne 
Profits,  against  any  one  in  possession  of  the  premises.  Jackson  ex  dem. 
Church  vs.  Hilh,  8  Cowen^s  Rep.  290. 

If  the  tenant  have  made  improvements  on  the  land,  ander  a  contract  with 
the  owner,  be  will  not  be  allowed  for  them  in  this  action,  when  broogbt  by  a 
devisee,  but  roust  seek  his  compensation  fr«m  the  personal  representatives 
of  the  devisor.     Fan  Alen  vs.  Rogers,  1  Johns,  Cas,  281. 

It  lies  against  a  person  who  has  entered  under  a  contract  for  a  dted^ 
and  afterwards  refuses  to  perform  the  contract.  Smith  vs.  Stewart^  6 
Johns.  Rep,  46. 

In  relation  to  third  persons  the  judgment  in  Rjectment  is  not  conclusive  ; 
and  if  they  l>e  sued  in  an  action  for  Mesne  Profits,  they  may  controvert 
the  plaintiff's  title  at  large.  Chirac  ^  Ai  vs.  Reinicker^  1 1  Wheat,  Rep, 
280. 

In  such  suit  the  record  of  the  Ejectment  is  not  evidence  to  establish 
the  plaintiff's  title,  bat  it  is  admissible  in  connexion  with  an  executed  writ 
of  possession,  to  show  the  fact  of  possession.     Ibid, 

The  action  for  Mesne  Profits  may  be  maintained  against  the  landlord  in 
fact,  who  has  been  in  possession  of  the  land  by  means  of  his  tenants,  and 
who,  by  his  acts,  commands,  or  co-operation,  aids  in  the  expulsion  of  the 
plaintiff,  and  in  withholding  possession  from  him.     Ibid, 

The  plaintiffs  in  such  case  are  not  estopped  by  tbe  consent  rule,  in  the 
action  of  Ejectment,  by  which  another  i^erson  was  admitted  to  defend  the 
landlord.     Jbid, 

Notice  of  an  Ejectment  suit,  or  defence  of  the  suit,  by  a  person,  not  te- 
nant in  possession,  or  defendant  on  record,  does  not  make  him  party  to  the 
suit  in  contemplation  of  law,  so  as  to  conclude  his  rights.  Chirac  ^  AL 
vs.  Reinicker,  11  Wheat.  Rep,  280. 
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tho  damages  in  such  case  will  not  be  the  whole  mesne  profits  of  the 
landa,  but  will  depend  upon  the  time  such  person  has  had  them  in  bis 
occupation,  together  with  the  other  circumstances  of  the  case.(a) 

In  the  case  of  Keech,  d.  Warney  v.  HalU{h)  where  it  was  decided  that 
a  mortgagee  might  recover  in  ejectment^  without  a  previous 
[  *333  ]  notice  to  quit,  against  a  tenant  claiming  ''''under  a  lease  from 
the  mortgagor,  granted  after  the  mortgage  without  the  privity 
of  the  mortgagee,  it  was  asiced  by  the  coun.'^el  F>r  the  defendant,  if  such 
mortgagee  might  also  maintain  an  action  against  the  tenant  for  mesne 
profits,  which  would  be  a  manifest  hardship  and  injustice  to  the  tenant, 
as  he  would  then  pay  the  rent  iwice.  Lord  Mansfield,  C.  J.  gave  no 
opinion  on  that  point ;  but  said,  there  might  be  a  distinction,  for  the 
mortgagor  might  be  considered  as  receiving  the  rent  in  order  to  pay  the 
interest,  by  an  implied  authority  from  the  mortgagee  until  he  determined 
Ilia  wilL(c) 

The  declaration  in  the  action  for  mesne  profits  must  expressly  state 
the  different  parcels  of  land  from  which  the  profits  arose,  or  the  defend- 
ant may  plead  the  common  bar.  It  !«hould  also  state  the  time  when  the 
defendant  broke  and  entered  the  premises  and  ejected  the  plaintijfl^  the 
length  of  time  during  which  he  so  ejected  him,  and  the  value  of  the 
mesne  profits  of  which  he  deprived  him  ;  and  a  declaration  which  does 
not  contain  these  statements  wiQ  be  holden  ill  on  special  demurrer :  but 
the  defect  is  cured  by  verdict,  or  after  judgment  by  default  and  writ  of 
inquiry  executed,  by  the  operation  of  the  stat.  4  Ann.  c.  16.(c() 

In  the  statement  of  the  damages  in  the  disdaration  the  costs  of  the 
ejectment  may  be  included,  whether  the  judgment  be  against  the  casual 
ejector,  or  against  the  tenant  or  landlord ;  and  when  the  judgment  is 
against  the  casual  ejector  for  want  of  an  appearance,  the  costs  are  inva- 
riably induded  in  the  statement  of  the  damages,  though  it  ap« 
[  ^m  ]  ^'pears  more  prudent  for  reasons  already  assigned  in  other 
cases,  to  omit  them.(e) 

The  general  issue  is  not  gutbi/,[l]  and  if  the  plaintiff  declare  against 

(a)  GirdtetUme  r.  Porter,  K.  B.  M.  T  89.  (d)  Higgim  r,  HighfUld,  ISEait.  407. 

Geo.  III.   Wood.  L.  and  T.  511  (c)  Ouitivf  t.  Drinhioater,  2  T  R.  201. 

(6)  Doni;.  21.  JOoc  r  DavUa,  1  E«p.  866,  et  vide  XJtUnm 

(c)  Et9id*4  Ana.  c  16.  s.  10.  y.  Vpjum,  8  T.  IL.  680  47.    Jnt«,  80S 

[1]  An  action  for  Mesne  Profits  is  an  equitable  action,  and  will  allow  of 
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the  defenduit,  for  having  taken  the  mesne  profits  for  a  kmger  period 
than  six  year^  before  action  brought,  the  defendant  may  plead  the  stat- 
nte  of  limitations,  namely,  not  guUiy  wUhin  rie  years  before  the  ccnn- 
mencement  of  the  suit,  and  thereby  protect  himself  firom  aH  but  six 
ycar8.(/)  Bankruptcy  is  no  plea  in  bar  to  this  action,  for  the  plaintiff 
does  not  demand  the  ralue  of  the  land  only,  but  the  whole  damages 
sustained  by  the  tort ;  and  as  the  damages  are  uncertain,  they  cannot  be 
proved  under  a  commission  of  bankruptcy,  but  muM  be  ascertained  by  a 
jury  under  all  the  circumstances  of  the  cai8e.(g)  Tlie  stat.  of  49  Geo. 
III.  c.  121.  s.  9.  which  directs,  that  all  peiiaons  who  dudl  have  given 
credit  upon  good  and  valuable  consideration  h&na  fide,  for  any  money 
whatsoever,  which  is  not  due  at  the  time  of  the  bankruptcy,  shall  be  ad- 
mitted to  prove  such  debts,  &c.  has  been  holden  not  to  extend  to  dam- 
ages recoverable  in  an  action  for  mesne  profits.(A} 

Asy  also,  this  action  is  for  a  tortious  occupation,  the  defendant  cannot 
pay  money  into  Court.(i) 

It  was  formerly  holden,  that  if  the  action  for  mesne  profits  were 
brought  in  the  name  of  the  claimant  in  the  ejectment,  or  after  a 
judgment  by  default  against  the  casual  ejector,    the   defendant  was 

(/)  B.  N  p.  88.  (&)  Moggridge  t.  Dm>h,  1  Whit  IS.  j 

(jg)  QoQdUUB  T.  iVortfc,  Dong.  584.  (t)  IM4fa$t  t,  MonU  2  Wib  11& 


every  kind  of  equitable  defence.     Murray  vs.  Govermeur,  (in  KRRoa,)  2 
Johns.  Cos.  438. 

A  recovery  in  trespass  for  Mesne  Profits^  is  only  for  the  Use  and  Oceu* 
pation  of  land,  and  does  not  bar  an  action  of  trespass  Quare  Clausum  Fre» 
gii^  for  iajories  done  to  the  premises  during  the  same  period  GiO  vs; 
Coie,     1  Harr.  ^  Johns.  Rep.  403. 

If  the  plaintiff  can  prove  that  his  title  accrued  before  the  time  of  the  do- 
mbe  in  the  Ejectment,  aod  that  the  defendant  has  been  longer  in  posses* 
sion,  he  may  recover  antecedent  profits;  but  in  such  case  thr  defendant  is 
at  hberty  to  controvert  bis  title.  West  vs.  Hughes,  1  Harr.  ^  Johns,  Rep, 
674. 

In  trespass  for  the  Mesne  Profits^  the  defendant  is  not  estopped  by  the 
judgment  in  Ejectment  from  showing  that  the  plaintiff  iras  in  possession  of 
the  land,  between  the  demise  laid  in  the  declaration  and  the  judgment. — 
Md. 

The  defendant  in  Ejectment  is  not  estopped  from  pleading  Liberum  Ten- 
ementum  to  trespass  for  the  Mesne  Profits^  where  the  term  was  expired 
when  the  judgment  in  Ejectment  was  entered.  Murphy  vs.  €h*ion*s  Ex*r,^ 
?  Hayw.  Rep.  381. 
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at  liberty  to  controvert  the  plaintiff 'a  title;  because  the  plaiD- 
[  ''^334  ]  tiff  in  the  action  for  mesne  ''^profitd,  in  the  one  case,  and  the 

defendant  in  the  other,  were  not  parties  to  the  record  in  the 
previous  ejectment,  and,  therefore,  no  estoppel  could  arise  either  against^ 
or  in  favor  of  either  of  (hem,  by  such  record  (j)  But  it  is  now  settled, 
that  ailer  every  recovery  in  ejectment,  the  tenant  is  estopped  from  con- 
troverting the  title  of  the  plaintiff  in  a  subsequent  action  for  mesne  pro- 
fits, provided  the  plaintiff  proceed  only  for  the  profits  accruing  sub- 
sequently to  the  time  of  the  ouster  in  the  ejectment.[I]     If,  however, 

0)  1  LilL  Pne.  Reg.  676.    Jeffries  r,  Dyton,  Stnn.  960. 


[I]  The  record  of  recovery  in  Ejectment,  is  conclaMve  evidence  of  title 
in  the  lessor  of  the  plaintiff,  from  the  time  of  the  demise  laid,  against  the 
defendant  and  his  servants ;  who  cannot,  therefore,  in  bar  of  an  action  of 
trespass,  shew  title  in  another  after  that  time.  Detoey  vs.  Osbor/ty  4  Cow- 
enh  Rep.  329. 

Where  there  are  several  separate  demises  in  a  declaration  in  Ejectment, 
an  action  of  trespass  against  the  defendant  or  his  servants  may  be  main- 
tained in  the  name  of  that  lessor  upon  whose  title  the  recovery  was  had ; 
and  where  it  appeared  that  the  sheriff  delivered  possession  to  one  of  the 
several  lessors  under  the  Hab,  Fac.  Poss.^  this  was  held  Prima  Facie  evi- 
dence that  the  recovery  was  upon  his  title.     Ibid. 

The  plaintiff  is  entitled  to  the  Mesne  Profits^  from  the  time  of  the  demise 
laid  in  the  declaration  in  Ejectment.  Fan  JiUn  vs.  Rogers,  1  Johns,  Ca$, 
281. 

The  right  to  Mesne  Profits  is  a  necessary  consequence  of  a  recovery  in 
Ejectment.     Benson  ir  Al  vs.  Matsdorf.  2  Johns.  Rep.  369. 

The  defendant  cannot  set  up  a  title  in  bar,  even  if  he  have  a  better  title. 
Burton  ^  AL  vs.  MaHdorf^  2  Johns.  Rep.  369.  Same  Point,  Jackson  vs. 
Randall,  1 1  Johns.  Rep.  405. 

So,  where  the  lessor  had  taken  possession  under  the  judgment  in  Eject- 
ment, and  brought  his  action  for  the  Mesne  Profits,  and  the  defendant  bad, 
in  the  mean  time,  brought  Ejectment  for  the  same  premises,  and  obtained 
a  verdict  ;  he  cannot  set  up  the  verdict  as  a  bar  to  the  action  for  Mesne 
Profits,     Jackson  vs.  Randall,  1 1  Johns.  Rep.  405. 

No  defence  can  be  set  up  in  the  action  for  Mesne  Profits^  which  would 
have  been  a  bar  to  the  action  of  Ejectment.  Baron  vs.  Abeel,  3  Johns. 
Rep.  481.  Same  Point,  Jackson  vs.  Randall,  11  Johns.  Rep.  406.  Lan- 
gendjfck  vs.  Burhans,  11  Johns.  Rep,  461. 

After  a  recovery  in  Ejectment,  the  lessor  of  the  plaintiff  brought  trespass 
for  Mesne  Profits,  and  pending  the  suit,  conveyed  the  premises  to  the  de- 
fendant, with  all  his  right,  title,  interest,  and  claim  in  the  same  :  Held, 
that  the  deed  was  not  a  release  of  the  Mesne  Profits,  bnt  that  the  plaintiff 
might  nevertheless  recover  in  the  action.  Duffield  vs.  8tille,  2  Dall.  Rep. 
156,  &.  a     1  Yeates'Rep.  164. 
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he  seek  to  recover  profits  antecedent  to  the  demise  therein,  or  bring  his 
action  against  a  precedent  occupier,  the  record  in  the  ejectment  cannot 
be  given  in  evidence,  but  the  plaintiff  must  prove  his  title  to  the  prem- 
ises, from  whence  the  profits  arose,  to  entitle  him  to  receive  them.(fc)[2] 

He  must,  also,  in  such  case,  prove  an  entry  upon  the  lands,  though 
some  doubt  seems  to  exist  as  to  what  proof  of  entry  will  be  sufficient. 
By  some  it  has  been  said,  that  the  plaintiff  is  entitled  to  recover  the 
mesne  profits  only  from  the  time  he  can  prove  himself  to  have  been  in 
possession,  and  that,  therefore,  if  a  man  make  his  will  and  die,  the  devi- 
see will  not  be  entitled  to  the  profits  until  he  has  made  an  actual  entry« 
or  in  other  words,  until  the  day  of  the  demise  in  the  ejectment;  for  that 
none  can  have  an  action  for  mesne  profits  unless  in  case  of  actual  en- 
try and  possession.  Others  have  holden,  that  when  once  an  entry  has 
been  made,  it  will  have  relation  to  the  time  the  title  accrued,  so  as  to 
entitle  the  claimant  to  recover  the  mesne  profits  from  that  time ;  and  they 
say  that  if  the  law  were  not  so,  the  Courts  would  never  have  suffered 
plaintiffs  in  ejectment:^  to  lay  their  demises  back  in  the  manner 
they  *now  do,  and  by  that  means  entitle  themselves  to  recover  [  *S35  ] 
profits,  to  which  they  would  not  otherwise  be  entitled.(Z)  The 
latter  seems  the  better  opinion  ;  but  these  antecedent  profits  are  now 
seldom  the  object  of  litigation,  from  the  practice  of  laying  the  demise 
and  ouster  immediately  after  the  time  when  the  lessor's  title  accrues,  (m) 
It  should,  however,  be  observed,  that  when  a  fine  with  proclamations 
has  been  levied,  an  entry  to  avoid  it  will  not,  in  this  action,  entitle  the 
plaintiff  to  the  profits  between  the  time  of  the  fine  levied,  and  *the  time 

(A)  BttU.  N.  P.  87.  Aiilin  y.  Parkin,  Burr.  </)  Meiealf  t.  Harvey,  I  Vei.  24S,  A---B. 

665,   S.  C.  Bani.  472.  N.  P.  87. 

(m)  Jntt,  189. 


la  general,  a  recovery  In  Ejectment,  like  other  judgments,  binds  only 
per  ties  and  privies.     Chirac  if  Al.  vs.  Reinicker,  1 1  Wheat.  280. 

But  such  judgment  is  cooclosive  evidence,  in  an  action  of  Mesne  Profits^ 
against  the  tenant  in  possession,  when  he  has  been  duly  serve^i  with  a  no- 
tice in  Ejectment,  whether  he  appears  and  takes  upon  himself  the  defence 
or  suffers  judgment  to  go  hy  default  against  the  casual  ejector.    Ibid. 

[t]  If  the  fAainl iff  claims  damages  for  the  occupation  prior  to  the  de- 
mise in  the  declaration  in  Ejectment,  the  defendant  may  dispute  the  title 
prior  to  that  time.     Jackson  vs.  Randall,  1 1  Johns,  Rep.  405 

In  trespass  for  Mesne  Profits,  an  innocent  possessor  may  set  off  impcortf. 
ments.     Maris  vs.  Simple,  Addis.  Rep.  216. 
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of  the  entry  although  they  probably  may  be  recovered  in  a  Court  of 
Equify.(n) 

It  has  already  been  observed,  that  the  defendant  in  this  action  is 
estopped  from  controverting  the  title  of  the  plaintiff  from  the 
[  *3S6  ]  day  of  the  demise  in  the  ejectment  ;[1]  when,  ^therefore  the 
plaintiff  seeks  to  recover  only  such  profits  as  have  accrued 
subsequently  to  such  demise,  no  other  evidence  of  his  title  is  required, 
than  examined  copies  of  the  judgment  in  ejectment,  of  the  writ  of 
possession  and  of  the  sheriff's  return  thereon  ;(o)  and  if  the  plaintiff 
|iave  been  let  into  the  possession  of  the  premises  by  the  defendant,  an 
fUKi^mined  copy  of  the  judgment  in  ejectment  only  will  be  sufficient* 
(p)[l]  It  has,  indeed,  been  doubted,  whether  evidence  of  the  writ  of 
possession  and  sheriff's  return  is  ever  necessary,  ezcqpt  upon  judg- 
ment by  default  against  the  casual  ejector,  but  it  is,  notwithstanding, 
prudent  to  be  prepared  with  it  in  all  cases,  unless  the  plaintiff  has  been 
let  into  possession  by  the  defendant.  (9)  [S] 

(n)  Dormer  r.  Fartesau,  3  Atk.  124.—  tiiat  where  the  judgment  ii  bad  agaioit  the 

Ciomptre  t.  JBielbt  7  T.  R.  727  ea«iud  ejector,  no  role  baring  been  entered  in- 

(o)  AtUin  T.  Parkm^  B.  N.  P.  87.  to,  the  letior  thall  not  maintain  trefpati  with* 

(p)  GWverf  T.flbr^a2/,4Eip.  ff7.  out  an  aetnal  entry,  and  therefore  ooght  to 

(g)  Vide.  Thorp  y.  Fryt  B.  N.  P.  87,  cl  S.  proye  the  writ  of  poMeiiion  exccoted.    Bat 

N.  P.  6B6.  (n.  60.)  el  Mtlvn  ▼.  Porfttn,  Burr.  this  reasoning  if  not  satitfiietory;  for  if  the 

66S.    Tha  reaMB  acsignad  for  this  dif  ttnotion  tenant  be  eoaciuded  by  the  judgment  in  the 

if,  that  where  the  jadgBent  ii  had  agaiut  the  ejectment  from  controTerting  the  plaiatiif's 

tenant  in  p<*aeuioii,  the  defendant  by  enter-  title,  it  thonld  leem  he  ia  alio  conoladed  from 

ing  iatA  the  oonient  mle,  ii  eitopped  both  ae  controverting  his  iiessession,  for  possession  is 

to  the  lessor  and  lessee,  so  that  either  may  part  of  his  title* 

Hfiiif»in  trespass  withoat  an  actual  eatiy,  bat 


Fide 


1]  Vide  Hopkins  rs.  MClartn^  (in  erbor,)  4  Cowen's  Rep^  667.  ^ 
ANTE,  Page  334,  n.  [1]. 


[1]  Where  the  jadgmont  in  Ejectment  is  against  the  tenant,  who  comes 
in  and  defends,  the  judgment  is  sufficient  evidence  in  the  action  for  Meme 
ProfitSf  without  any  writ  of  possession  executed.  Jackson  vs.  CombSf  7 
Cowen*i  Rep.Se, 

In  an  action  for  Mesne  Profits,  it  is  sufficient  for  the  plaintiff  to  produce 
the  verdict  and  judgment,  where  there  has  been  a  confession, of  entry,  with« 
out  proving  a  title  to  the  land  or  an  entry  under  the  judgment  But  where 
the  judgment  in  Ejectment  waB  obtained  by  default,  an  entry  ttust  be  prov- 
ed.    Lessee  ofBroum  vs.  Galloway,  1  Peters^  Rep,  (^Circ.  CL)  299. 

[2]  In  an  action  for  Mesne  Profits,  founded  on  a  recovery  by  default 
against  the  casual  ejector,  it  is,  in  general,  necessary  to  shew  a  writ  of  pos- 
session executed.  But  not  where  the  tenant  voluntarily  abandons  the  pos- 
session, and  the  plaintiff  in  Ejectment  enters,  Jackson  vs.  Combs,  7  Gnv- 
en>  Rep,  36. 
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^In  addition  to  this  evidence  the  pliuntifF  must  prove  the  [  *SS?  ] 
length  of  time  that  the  defendant  (or  his  tenant,  if  he  be  the 
landlord,)  has  been  in  possession,  the  value  of  the  mesne  profits,  and 
likewise  the  coats  of  the  ejectment  if  they  be  included  in  the  declaration 
as  damages.  He  must  also  prove,  when  the  judgment  in  ejectment  is 
against  the  casual  ejector  for  want  of  an  appearance,  and  the  action 
for  mesne  profits  is  brought  against  the  landlord,  that  the  defendant  was 
landlord  wlien  the  ejectment  was  brought,  (which  may  be  done  by  show* 
ing  him  to.have  received  the  rents  and  profits  accruing  s«d)sequntly  to 
the  day  of  the  demise,)  and  that  he  received  due  notice  of  the  service 
of  the  declaration  in  ejectment  upon  the  tenant  in  possession;  but  if  the 
landlord  have  subsequently  promised  to  pay  the  rent  and  the  costs  of  the 
ejectment,  this  proof  will  be  dispensed  with.(r) 

The  plaintiff  will  also  be  entitled  to  give  evidence  of  any  injury  done 
to  the  premises, [1]  in  consequence  of  the  misconduct  of  the  defendant, 
provided  such  fact  be  speciaUy  alleged  in  the  declaration. 

If  there  be  a  recovery  in  ejectment  against  the  wife,  the  judgment  will 
not  be  evidence  against  the  husband  and  wife,  in  an  action  for  mesne 
profits;  for  the  wife's  confession  of  a  trespass  committed  by  her,  can- 
not be  given  in  evidence  to  affect  the  husband,  in  an  action  in  which  he 
18  liable  for  the  damages  and  costs,  (s) 

As  the  action  for  mesne  profits  is  an  action  of  trespass  vi  et  artfiM,  the 
jury  are  not  confined  in  their  verdict  to  the  mere  rent  of  the 
premises,  although  the  action  is  said  to  be  ^brought  to  recov-  [  *338  ] 
er  the  rents  and  profits  of  the  estate;  but  may  give  such  extra 
damages  as  they  may  think  the  particiular  circumstances  of  the  case  may 
demand.(l)[l]     When  the  judgment  in  the  ejectment  is  against  the  cas« 

(r)  fiuiKer  t.  BriUt,  8  Campb.  455.  et  MS.  (0  OoodiUU  r.  Tmnbt,  8  Wilf .  1I&  21. 

(f )  Dmn  T.  fFMlc.  7  T.  R.  118. 


[1]  A  lessor  to  ao  actioo  of  Ejectmeot  may  briog  trespass  Quare^  &c, 
against  the  defeodaot  or  his  servants,  for  an  injury  done  to  the  freehold  in- 
termediate the  verdict  and  Hab.  Fac,  Pass,  executed.  Dewey  vs.  Osborne 
4  Cowen's  Rep.  329. 

[1]  In  an  action  of  trespass  for  Mesne  Profits^  agrainst  a  Bona  Fide  pur- 
chaser, he  shall  be  allowed  against  the  plaintifr,  in  mitigation  of  damages, 
the  value  of  pormanent  improvements  made  m  good  faith,  to  the  extent  o« 
the  rents  and  profits  claimed  by  the  plaintiff  Jackson  vs.  LoomiSf  4  Cots* 
en's  A«p.  168. 
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ual  ejector  for  want  of  an  appearance,  the  costs  of  the  ejectment  are 
generally  included  in  the  damages ;  and,  indeed,  the  lessor  of  the  plaintiff 
has  no  other  remedy  in  that  case  for  them.  When  also  the  ejectment 
is  regularly  defended,  the  taxed  costs  may,  it  seems,  he  recovered  with  the 
mesne  profits  as  damages,  (u)  But  this  mode  of  recovering  taxed  costs 
is  seldom  resorted  to;  and  where  after  a  recovery  in  ejectment; andbe- 
fore  an  action  for  mesne  profits,  the  defendant  became  bankrupt,-  and 
the  lessor  inserted  the  taxed  costs  of  the  ejectment  as  damages  in  his 
action  for  mesne  profits^  but  the  jury  did  not  include  them  in  their  ver- 
dict in  executing  a  writ  of  inquiry  therein,  the  Court  refused  to  set 
aside  the  inquisition ;  because  the  costs  being  a  liquidated  debt,  the 
plaintiff  might  have  proved  them  under  the  defendant's  commission  of 
bankruptcy,  and  as  he  had  chosn  to  take  the  chance  of  recovering  in 
an  oblique  way  more  than  he  could  have  recovered  in  a  direct  manner, 
and  had  failed,  the  Court  did  not  think  it  necessary  to  assist  him.(t;) 

If  the  plaintiff  in  an  action  for  mesne  profits  recover  less  than  forty 
sbiUings,  and  the  judge  do  not  certify  that  the  tide  came  in  question,  the 
plaintiff  is  entitled  to  no  more  costs  than  damages ;  and  this  is  the  case 
whether  the  action  is  brought  in  the  name  of  the  lessor  of  the  plaintiff 
in  the  ejectment,  or  in  that  of  his  nominal  lessee.(t0) 

If  in  an  ejectment  there  be  a  verdict  for  the  plaintifi^  and  the  £  "1^339  } 
defendant  bring  a  writ  of  error,  and  enter  into  a  recognizance 
to  pay  costs  in  case  of  nonsuit,  &c.  pursuant  to  stat.  16  &  n  Car.  II. 
c.  8.  and  he  be  nonsuited,  &c.  the  defendant  in  error  needs  not  bring  a 
scire  facias  or  debt  on  the  recognizance,  but  he  may  eue  out  an  elegit^ 
or  writ  of  inquiry,  to  recover  the  mesne  profits  since  the  first  judgment 
in  ejectment.(a;)[l] 

(«>  Doe  T.  JDavia.  1  Esp.  858.  (to)  Dot  v.  Dtnit,  6  T.  U.  603.    &  G.  1 

(V)  GulUver  t.  Drinkwater,  2  T.  R.  a6L  Esp  358. 

(X)  SkariY  Ifcatft,  2  Cromp.  Prao.  229. 


Id  an  actioD  for  Mesne  Profits,  tbe  defendant  may  set  off  the  va* 
lue  of  his  improvements,  but  that  value  .ought  in  the  first  instance 
to  be  deducted  from  the  profits  received  before  the  date  of  the  demise, 
and  which  the  plaintiff  is  precluded  from  recovering.  Hyiton  vs.  Brtnm^ 
2  Wash.  arc.  Ct  Rep..  166. 

£1]  Where  the  lessor  of  the  plaint  iff  dies  after  judgment  in  Ejectment,  the 
execution  may  Issue  in  the  name  of  the  lessee,  without  the  necessity  of  a 
Scir^  Faciae.  Lessee  of  Penn.  vs.  Klyne  Sf  My  1  Peters*  Circ.  Ct  Rep. 
446. 


Digiti 


zed  by  Google 


341 


iis>ap:i&^pi^^ 


No.  1. 

I  hereby  give  you  notice  to  quit  and  deliver  up,  on  the         noUc«  to 
day  of  next,  the  possession  of  the  messuage  or2Sdio!^,*to 

dwelling  house,  (or  "rooms  and  apartments,"  or  "  farm  lands ^^JJ^^^^ 
and  premises")  with  the  appurtenances,  which  you  now  hold  ofy*"- 
me,  ffituate  in  the  parish  of  in  the  county 

of  Dated  the  day  of  18 

Yours,  Sec. 

A.  B. 
To  Mr,  C.  D.  (the  tenant  in  possession  :)  or  (if  it  be 
doubtful  who  is  tenant)  To  Mr.  C.  D.,  or  whom  else  it  may 
concern. 

No.  2. 

Sir,  ThcUkebj 

I  do  hereby,  as  the  agent  for  and  on  behalf  of  your  landlord  ^^S!dd^d 
A.  B.,  of  give  you  notice  to  quit  and  deli- 

ver up,  on  (&C.)  (as  in  No.  1.)  which  you  now  hold  of  the  said 
A.  R,  situate,  (&c.) 

Dated,  (&c.)  Your's,  &c.  E.  P. 

Agent  for  the  said  A.  B, 
To  Mr.  C.  D.  (&c.) 

*No.  3.  ^  #3^2  J 

,  ?^\        .  ThelilMby 

I  hereby  give  you  notice,  &c.  (as  in  No.  1.  to  the  date)  pro-  gj»  >«^^ 

vided  your  tenancy  cwiginally  commenced  at  that  time  of  the  tiw  'corn- 
year  ;  or,  otherwise,  that  you  quit  and  deliver  up  the  possession  of  tho  un- 
of  the  said  messuage,  (&c.)  at  the'endof  the  year  of  your  ten-SStftS. 
ancy,  which  shall  expire  next  after  the  end  of  half  a  year  from 
the  time  of  your  being  served  with  this  notice. 
Dated,  (&c.)  Yours,  Ac 

To  Mr.  C.  D.  (&c.)  A.  B. 
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No.  4.  ] 

Th«  Uke;  ^ 

by  a  tenant  SiiL 

from  year  Co       »,,.  .^..  .,,• 

year,  of  hia     I  hereby  give  you  notice  of  my  intention  to  quit,  and  that  I 

quit,  shall  on  the  day  of  ^  next, 

quit  and  deliver  up  the  possession  of  the  messuage,  (&c.)  which 

I  now  hold  of  you,  situate^  (&c.) 

Dated,  (&c.)  Your^s  &c. 

To  Mr.  A.  B.  C.  D. 


No.  5. 
toney  to        Know  all  men  by  these  presents,  that  I,  A.  B.,  of 
Mala  leaMh&ve  made,  ordained,  constituted,  and  appointed,  and  by  these 
Ssw*  ^*'  presents  do  make,  ordain,  constitute  and  appoint,  C.  D^  of 
my  true  and  lawful  attorney,  for  me,  and  in  my 
name,  to  enter  into  and  take  possession  of  a  certain  messuage, 
(&c.)  late  in  the  tenure  and  occupation  of  situate^ 

(&c.)  but  now  untenanted  ;  and  after  the  said  C.  D.  hath  taken 
[  *648  ]  *pos8e8sion  thereof;  for  me,  and  in  my  name,  and  as  my  act 
Bnd  deed,  to  sign,  seal,  and  execute,  a  lease  of  the  said  pre- 
mises  with  the  appurtenances,  unto  F.  E.  of  to 

bold  the  same  to  him,  the  said  E.  F.,  his  executors,  adminis- 
trators, and  as^signn.,  from  the  of 
last  past,  before  the  date  hereof^  for  the  term  of  years, 
at  the  yearly  rent  of  a  pepper-corn^  if  lawfully  demanded :  sub- 
ject to  a  proviso,  for  making  void  the  same,  on  tendering  the 
sum  of  six  pence  to  the  said  E.  F.,  his  executors  or  administra- 
tors. In  witness,  (&c.) 
^aled  and  delivered,  Sec. 

No.  6. 

^Jj2ng^     I.  K  of  genUeman,  maketh  oath  and  saith,  (hat 

tbe  lame.    jjg  was  present,  and  did  see  A.  B.  of  named  in  the 

letter  of  attorney  hereunto  annexed,  duly  sign,  seal  and  deliver,  . 

tbe  said  letter  of  attorney. 

Sworn,^(&c.)  I.  K 


Leaie. 


No.  7. 
Itiis  indenture,  made  the  day  of  (&c.) 

between  A«  B.  of  of  the  one  part,  and  E.  F. 

of  of  the  other  part,  witnesseth,  that  the  said 

A.  B,  for  and  in  consideration  of  the  sum  of  five  shillings  of 
lawiiil  money  of  Great  Britain,  to  him  in  band  paid  by  tbe  said 
E.  F,  at,  or  before  the  sealing  and  delivery  of  these  ctresents 
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the  receipt  whereof  the  said  A.  B.  doth  hereby  acknowledge^ 

hath  demised,  granted,  and  to  farm  let,  unto  the  said  E.  F.,  iiis 

executors  and  administrators,  all  that  ?meesuage,  (&c.)  situate,  [  "1^344  ] 

&c.  late  in  the  tenure  and  occupation  of 

but  now  untenanted ;  to  have  and  to  hold  the  same  unto  the 

said  E.  F.,  his  executors  and  administrators,  from  the 

day  of  last  past,  before  the  date  h^reof^  for^ 

and  during,  and  until  the  fuU  end  and  term  of  years 

from  thence  next  ensuing,  and  fully  to  be  complete  and  ended  : 
yielding  and  paying  therefor  yearly  and  every  year,  during  the. 
said  term,  unto  the  said  A.  B.  or  his  assigns,  the  rent  of  one 
pepper-corn,  if  lawfully  demanded  at  the  feast  of 

Provided  always,  and  these,  presents  are  on  this 
condition,  that  if  the  said  A.  B.  or  his  assigns  shall,  at  any  time 
or  times  hereafter,  tender,  or  cause  to  be  tendered  unto  the  said 
E.  F.  his  executors  or  administrators,  the  sum  of  six  pence, 
that  then  and  in  such  case,  and  from  thenceforth,  this  present 
indenture,  and  every  thing  herein  contained,  shall  cease,  deter- 
mine, and  be  absolutely  void,  any  thing  herein  contained  to  the 
contrary  thereof  in  any  wise  notwithstanding.  In  witness 
whereof  the  parties  here  Imve  interchangeably  set  their  hand 
and  seals,  the  day  and  year  first  above  written. 

Sealed  and  delivered,  as  the  act  and  deed  of  the 
above  named  A«  B.  by  C.  D.  of  hy  virtue  of  a 

letter  of  attorney  to  him  for  that  purpose  m{ide,by  the 
said  A.  B.  bearing  date,  (&c.)  being  the  first  duly 
stamped  in  the  presence  of  I.  K. 


A.  B. 
tE.  P. 


No.  8. 
Take  notice,  that  unless  you  appear  in  his.  Majesty's  Court  Notiee  to 
of  King's  Bench  at  Westminster,  ^within  the  first  four  days  [*si5  ] 
(or,   if  in  the  country,  within  the  first  eight  days)  of  next 
term,  at  the  suit  of  the  above  named  plaintiff,  E. 
P.,  and  plead  to  this  declaration  in  ejectment,  judgment  will 
be  thereon  entered  against  you  by  default.  Yours,  &c. 

To  Mr.  G.  H.  I.  K.  plaintiff's  attorney 

No.  9. 
In  the  Kng's  Bench.  AffidaTit  to 

I.  K.  of  gentleman,  maketh  oath  and  saith,  that 
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on  the  day  of  last,  he,  this  deponent, 

did  see  C.  D.  in  (he  letter  of  attorney  hereto  annexed  named 
for,  and  in  the  name  of  A.  B.,  the  lessor  of  the  plaintiff  enter 
upon,  and  take  posses^^ion  of  the  messuage  in  the  lease  hereto 
also  annexed  mentioned,  by  entering  on  the  threshold  of  the 
outer  door  thereof;  and  putting  liis  fingei  into  the  keyhole  of 
the  said  door,  the  said  messuage  being  then  locked  up  and  unin- 
habited, so  that  no  other  entry  thereon  could  be  made,  nor  any 
possession  thereof  taken,  withoutTorce ;  and  this  deponent  fur- 
ther saith,  that  he  did,  on  the  same  day,  see  the  above  named  C. 
D*  after  such  entry  made,  and  whilst  he  stood  on  the  threshold 
of  the  said  door,  duly  sign  and  seal  the  lease  hereunto  annexed 
in  the  name  of  the  said  A.  B.  and  as  his  act  and  deed  deliver 
the  same^unto  the  said  E.  F.  the  plaintiff  above  named ;  and 
that  after  the  said  leaseVas  so  executed,  this  deponent  did  see 
the  said  E.  F.  take  possession  of  the  said  messuage,  by  virtue 
[  *346  ]  of  the  said  lease,  by  entering  upon  the  *threshold  of  the  said 
outer  door,  and  putting  his  finger  into  the  key-hole  of  the  said 
door,  the  said  messuage  being  then  locked  up  and  uninhabited, 
so  that  no  other  entry  could  be  made  thereon,  save  as  aforesaid  > 
and  that  immediately  afterwards,  the  said  6.  H.  the  defendant 
came  and  removed  the  said  E.  F.  from  the  said  door,  and  put  his 
foot  on  the  threshold  thereof;  whereupon  this  deponent  did,  on 
the  day  and  year  aforesaid;  deliver  to  the  said  defendant  6.  H., 
who  still  continued  upon  the  said  threshold,  a  true  copy  of  the 
declaration  of  ejectment,  and  notice  thereunder  written,  hereunto 
annexed.  Sworny  (&c.) 

No.  10. 
Orijiiial  George  the  Third,  (^c.)  to  the  sheriff  of  greet- 

ing :  If  John  Doe  shall  give  you  security  of  prosecuting  his 
claim,  then  put  by  gages  and  safe  pledges,  Richard  Roc,  late  of 

yeoman,  that  he  be  before  us  on 
wheresoever  we  shall  then  be  in  England,  (or  in  C.  P.  "that  he 
be  before  our  justices  at  Westminster,  on 

")  to  show  wherefore,  with  force  and  arms,  lie  en- 
tered into  messuages,  &c.  with  the  appur- 
tenances, in  which  A.  B.  hath  demised  to  the 
said  John  Doe,  for  a  term  which  is  not  yet  expired,  and  ejected 
him  from  bis  said  farm ;  and  other  wrongs  to  the  said  John 
Doe,  there  did,  to  the  great  damage  of  the  said  John  Doe,  and 
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against  our  peace :  And  hare  you  there  the  names  of  the  pledg- 
eS)  and  this  writ.     Witness  ourself  at  Westminster,  the 

day  of  in  the  year 

of  our  reign^ 


*No.  11.  [*S47  3 

rki   J         A      ■    '  J.       }  John  DeN«  SberiiPire> 

pledges  to  prosecute    \  *  '  tamtiMreto 

VRicHARD  Fen, 

The  within  named  Kchard  Roe  is    )  John  Smith, 

attached  by  pledges.  3  William  Stiles. 


No.  12. 

In  the  King^s  Bench,  (or  Common  Pleas,)  Beokrtuon 

term,  in  the  year  of  the  leign  of  King  George  ^^^£* 

the  Third,  (to  wit)  Richard  Roe,  late  of fSt^*L. 

yeoman,  was  attached  to  answer  John  DoetoappMr 
of  a  plea,  wherefore  the  said  Richard  Roe,  with  force  and  arms, 
&C.  entered  into  messuages,  bams, 

stables,  outhouses,  yards, 

gardens,  orchards.  acres  of  arable  land, 

acres  of  meadow  land,  and  acres  of  pasture 

land,  with  the  appurtenances,  situate,  &c.  whidi  A.  B.  had  de- 
mised to  the  said  John  Doe,  for  a  term  which  is  not  yet  expir- 
ed, and  ejected  him  from  his  said  farm ;  and  other  wrongs  to 
the  said  John^Doe  there  did,  to  the  great  damage  of  the  said 
J[ohn  Doe,  and  against  the  peace  of  our  lord  the  now  king,  (&c.) 
And  thereupon  the  said  John  Doe,  by  his  attor- 

ney, complains ;  that  whereas  the  said  A.  B.  on,  &c.  at,  &c. 
had  demised  the  said  tenements  with  the  appurtenances,  to  the 
said  John  Doe,  to  have  and  to  hold  the  same  to  the  said  John 
Doe,  and  his  assigns,  from  the  day  of  then 

last  past,  for  and  during,  and  unto  the  fuU  end  and  term  of 

years  from  thence  ^next  ensuing,  and  fully  to  be  com-  r  *34g  1 
plete  and  ended  :  By  virtue  of  which  said  demise,  the  said  John 
Doe  entered  into  the  said  tenements  with  the  appurtenances, 
and  became,  and  was  thereof  possessed,  for  the  said  term  so  to 
him  thereof  granted :  And  the  said  John  Doe  being  so  thereof 
possessed,  the  said  Richard  Roe  afterwards,  to  wit,  on,  ^c. 
with  force  and  arms,  &c.  entered  into  the  said  tenements  with 
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the  appurtenances,  which  the  said  4.  B.  had  demised  to  the 
said  John  Doe,  in  manner,  and  for  the  term  aforesaid,  which  is 
not  yet  expired,  and  ejected  the  said  John  Doe  fi'om  his  scad 
farm  ;  and  other  wrongs  to  the  said  John  Doe  then  and  there 
did,  to  the  great  damage  of  the  said  John  Doe,  and  against  the 
peace  of  our  said  lord  the  now  king;  wherefore  the  said  John 
Doe  saith,  that  he  is  injured,  and  hath  sustained  damage  to  the 
value  of  £  and  therefore  he  brings  his  suit,  &c. 

No.  13. 
Notieeto  Mr.  C.  D. 

I  am  informed  that  you  are  in  possession  of,  or  claim  title  iOj 
the  premises  in  this  declaration  of  ejectment  mentioned,  or  some 
part  thereof:  and  I,  being  sued  in  this  action  as  a  casual  elect- 
or only,  and  having  no  claim  or  title  to  the  same,  do  advise  you 
to  appear  in  next  term,  (or,  in  London  or  Mid- 

dlesex, *'  on  the  first  day  of  next  term,")  in  bis 

Majesty's  Court  of  King's  Bench,  wheresoever  his  said  Majea- 
ij  shall  then  be  in  England,  (or,  in  the  Common  Pleas,  ^  in  his 
'Majesty's  Court  of  Common  Bench  at  Westminster,")  by  some 
attorney  of  that  Court ;  and  then  and  thei*e,  by  rule  of  the  same 
Court,  to  cause  yourself  to  be  made  defendant  in  my  ^  stead; 
[  *S49  ]  ^otherwise  I  shall  suffer  judgment  therein  to  be  entered  against 
me  by  default,  and  you  will  be  turned  out  of  possession. 

Your's,  &c. 

Richard  Roe. 

No.  14. 
ThtiikAOft     In  the  King's  Bench,  (or  Common  Pleas.) 
miM  iHdi  term,  (&c.)  (to  wit,)  was  attached  to  an- 

one  0iifter.  ^^^  j^j^^  jj^^  ^^  ^  pj^^  wherefore  the  taid  Richard  Roe,  with 

foree  and  arms,  &c.  entered  into  mes- 

suages, (&C,)  with  the  appurtenances,  situate  &c.  which  A.  B. 
had  demised  to  the  said  John  Doe,  for  a  term  which  is  not  yet 
expired ;  And,  also,  wherefore  the  said  Richard  Roe,  with  force 
and  arms,  &c.  entered  into  other  messuages, 

(&c.)  with  the  appurtenances,  situate.  Sec.  which  E.  F.  had 
demised  to  the  said  John  Doe  for  a  term  which  is  not  yet  ex- 
pired, and  ejected  him  from  his  said  several  farms,  and  other 
wrongs,  (&c.)    And,  thereupon,  (&c.)  that  whereas  the  said 
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A.  B.  on,  &c.  at,&c.  had  demised  the  said  tenements  first  above 
mentioned,  with  the  appurtenances,  to  the  *said  John  Doe  ;  to 
have  and  to  hold  the  same  to  the  said  John  Doe,  and  his  as- 
signs, fipom  the  day  of  then  last 
past,  for  and  during,  and  unto  the  full  end  and  term  of 
years  from  thence  next  ensuing,  and  fully  to  be  complete  and 
ended."*  And,  also,  that  whereas  the  saidE.  F.  on,  ^c.  at,  &c. 
bad  demised  the  said  tenements  secondly  above-mentioned  with 
the  appurtenances,  to  the  *8aid  John  Doe,  to  have  and  to  hold  [  *351  ] 
the  same  to  the  said  John  Doe  and  his  assigns,  from  the  said 
day  of  then  last  past,  for  and 
during,  and  unto  the  full  end  and  term  of 
years  from  thence  next  ensuing,  and  fully  to  be  complete  and 
ended  :  By  virtue  ol  which  said  several  demises,  the  said  John 
Doe  entered  into  the  said  several  tenements  first  and  secondly 
above  mentioned  with  the  appurtcnanoes,  and  became,  and  was 
thereof  possessed,  for  the  said  several  terms,  so  to  him  thereof 
respectively  granted  :  And  the  said  John  Doe  being  so  thereof 
possessed,  the  said  Richard  Roe  afterwards,  to  wit,  on,  ^c, 
with  force  and  arms,  (&c.)  entered  into  the  said  several  tene- 
ments first  and  secondly  above  mentioned  with  the  appurtenan- 
ces, which  the  said  A.  B.  and  E.  F.  had  respectively  demised 
to  the  said  John  Doe,  in  manner  and  for  the  several  terms 
aforesaid,  which  are  not  yet  expired,  and  ejected  the  said  John 
Doe  from  his  said  several  farms  ;  and  other  wrongs ;  &c.  (as 
in  the  preceding  precedent  with  the  like  notice  to  appear.) 

No.  15. 

(As  in  the  last  precedent  to  this  maik."*)   By  virtue  of  which  Hm  iik«. 
said  demise,  the  said  John  Doe  entered  into  the  said  tenements  oo^eiT^ 
first  above  mentioned  with  the  appurtenances,  and  became,  and 
was  thereof  possessed,  for  the  said  term  so  to  him  thereof 
granted  :   And  the  said  John  Doe  being  so  thereof  possessed, 
the  said  Richard  Roe  afterwards,  (to  wit,)  on,  &c.  with  force 
and  arms,  &c.  entered  into  the  said  tenements  first  above  men- 
tioned with  the  appurtenances,  which  the  said  *A.  B.,  had  de-  [  *S61  } 
mised  to  the  said  John  Doe,  in  manner,  and  for  the  term  afore- 
said, which  is  not  yet  expired,  and  ejected  him,  the  said  John 
Doe,  from  his  said  farm  :  And,  also,  that  whereas  the  said  E.  P. 
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on,  &c.  at,  &c.  bad  demised  (he  said  tenementa  secondly  above 
mentioned,  with  the  appurtenances,  to  the  said  John  Doe ;  to 
have  and  to  bold  the  same  to  the  said  John  Doe  and  his  assigns, 
from  the  said  day  of  then  last  past, 

for  and  during,  and  unto  the  full  end  and  term  of 
years  from  thence  next  ensuing,  and  fully  to  be  complete  and 
ended  :  By  virtue  uf  which  said  lant  mentioned  demise,  the  said 
John  Doe  entered  into  the  said  tenements  secondly  above  men- 
tioned with  the  appurtenances,  and  became,  and  was>  thereof 
possessed  for  the  said  last  mentioned  term  so  to  him  thereof 
granted  :  Aud  the  said  John  Doe  being  so  thereof  possessed, 
the  said  Richard  Roe  afterwards,  to  wit,  on,  Sec.  with  force  and 
arms,  &c.  entered  into  the  said  tenements  secondly  above  men« 
tioned  with  the  appurtenances,  which  the  said  E.  F,  had  de- 
mised to  the  said  John  Doe,  in  manner,  and  for  the  term  last 
aforesaid,  which  is  not  yet  expired,  and  ejected  the  said  John 
Doe  from  his  said  last  mentioned  farm,  and  other  vm)ngs,  &c* 
(as  in  No.  14,  with  the  like  notice  to  appear.) 

No.  16. 
AffidftTit  of      I'*  King's  Bench,  (Common  Peas,  or  Exchequer  Pleas.^ 
SScimt^  n  S  ^^^^  ^^^  ^"  ^®  demise  of  A.  B.  plaintifi^  and 

^^'  ''''    I  Richard  Roe, defendant, 

I.  K,  of  gentleman,  maketh  oath,  that  he, 

r  *^'i2  1  ^^^^  deponent,  did,  on,  &c.  *per8on-*ally  serve  C.  D.,  tenant  in 
possession  of  the  premises  in  the  declaration  of  ejectment  here- 
unto annexed  mentioned,  or  (if  he  be  not  tenant  of  the  whole) 
some  part  thereof^  with  a  true  copy  of  the  said  declaration,  and 
of  the  notice  thereunder  written,  hereunto  annexed,  and  this  de- 
ponent, at  the  same  time,  read  over  the  said  notice  to  the  said 
C.  D..  and  explained  to  him  the  intent  and  meaning  of  such 
service,!  (or  generaHy  thus :  and  \this  deponent,  at  the  same 
time,  acquainted  the  said  C.  D.  of  the  intent  and  meaning  d  the 
said  declaration  and  notice.) 

Sworn,  &c. 

I.  IC 
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No.  17. 
(As  m  the  last  precedent  to  this  mark*)  pereGnaDy  eerve  C.  D.  tim  uke* 
(4rc.)  tenants  in  potfaession,  (&c.)  (aa  in  the  last)  with  the  said  m  mtn^ 
declaration,  and  the  notice  thereunder  written,  by  delivering  a  *•""*•• 
true  copy  of  the  said  declaration  and  notice  to  each  of  fhem  the 
said  C.  D.,  Slc.  (apd,  if  the  notice  was  not  directed  to  all  the 
tenants,  say  ^'  except  that  the  said  notice  was  directed  to  each 
of  them  the  said  C.  D.  &c.  separately  ;^')  and  this  deponent, 
at  the  same  time,  read  over  the  said  notice  to  each  of  them  the 
s^d  O.  Dm  {Sec)  and  explained  to  them  renpectiydy  theintefit 
and  meaning  of  such  setvice ;  (or  generaDy,  that  ^  this  depo* 
nent^  at  the  same  time,  acquainted  each  of  them  the  said  C.  D., 
&c.  of  the  intent  and  meaning  of  the  said  declaration  and  no- 
tice.") Sworn,  tc. 

I.  K 

*No.  18.  [  •MS  1 

(As  in  No.  16,  to  *)  personally  serve  C.  D.,  tenant  in  pos-^J^Jif^ 
session  of  part  of  thcf  premises  in  the  declaration  of  ejectment  ^|jJJ^*J2!!l!!d 
hereunto  annexed  mentioned,  with  a  true  copy.  &c.  (as  in  No.  ^LtlidjSe 
16,  tof :)  And  this  deponent  further  saith*  that  he  did,  on  the^o^n- 
same  day,  alo  serve  6.  H.,  tenant  in  possession  of  other  part 
(or  residue)  of  the  premises  in  the  the  said  declaration  men- 
tioned, with  another  true  copy  of  the  said  declaration  and  notice 
thereunder  written,  by  deUvering  the  same  to,  and  leaving  it 
with  M  H.,  the  wife  of  the  said  G.  H.,  at  the  dwelling  house  of 
the  said  6.  H.,  being  parcel  of  the  premises  in  the  said  declara* 
tion  mentioned,  and  this  deponent,  at  the  same  time,  read  over 
the  notice  thereunder  written  to  the  said  M.  H.,  and  explained 
to  her  the  intent  and  meaning  of  such  service. 

(Sworn,  Slc.) 

I.  K. 

No.  19. 

In  the  King's  Bench,  (&c)  ^^^  ^^ 

^  .  (  John  Doe  on  the  demise  of  A.  B.^  plaintiff       m  ttat  4 

^'^"^    i  and  Kchaid  Roe,     -     -     -     defendant       gj^'ji 
A.  B.  of  lessor  of  the  plaintiff  in  this  case,  and  Jj^*"'» 

I.  K.  of  gentleman,  severally  make  oath  and  say ;  muteiiM! 

and  first,  this  deponent,  L  K.  for  himself  seith,  that  he  did,*  on, 
&c.  afiix  a  copy  of  the  declaration  in  ^gectment  hereunto  an* 
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nexed,  and  the  notice  thereunder  written,  upon  th«  door  of  the 
messuage  in  the  said  dedaratioD  mentioned,  (or,  in  case  the 
ejectment  is  not  for  the  recovery  of  a  messuage,  ^  upon 
r  *354  1  being  a  notorious  place  of -lands,  tene-*ments,  or 

hereditaments,  comprised  in  the  said  declaration  in  ejectment,^') 
there  being  no  tenant  then  in  actual  possession  thereof.  And 
this  deponent,  A.  B.,  for  himself  saith,  that  before  such  copy  of 
the  said  declaration  in  ejectment  was  so  fixed,  as  aforesaid, 
there  was  due  to  him  this  deponent,  as  landlord  of  such  mes- 
suage, (or,  ^Mands,  tenements,  or  hereditaments,'')  with  the 
appurtenances,  from  C  D.,  the  tenant  thereof,  the  sum  of 
£  for  half  a  year's  rent,  upon  and  by  virtue  of  a 

certain  indenture  of  lease,  bearing  date,  &c.  and  made  between, 
&C.  and  that  no  suffi'^ient  distress  was  then  to  be  found  upon 
the  said  messuage,  (or,  ^^  lands,  tenements,  or  hereditaments,") 
with  the  appurtenances  countervailing  the  arrears  of  rent  then 
due  to  this  deponent :  And  this  deponent  further  saith,  that  at 
the  time  of  affixing  the  copy  of  the  said  declaration  in  ejectment, 
as  aforesaid,  he  had  ^wer  to  re-enter  the  said  messuage,  (or 
^'  lands,  tenements,  and  hereditaments,")  with  the  appurtenan- 
ces, by  virtue  of  the  said  lease^  for  the  nonpayment  of  the  rent 
so  in  arrear,  as  aforesaid. 

Sworn,  (&c.)  A.  B, 

L  K 

No.  20. 


Role  for 


next  after  in  the 

judgBMiitfor  year,  of,  &c. 

Um  whow  ^       w      w 

pramUei  in  Doe  on  the  demise  of  A.  B.   )      Unless  the  tenant  in  posses- 

V.  Roe, J  sion  of  (or,  if  the  premises  are 

untenanted,  "  unless  some  person  claiming  title  to,")  the  pre- 
mises in  question  shall  appear  and  plead  to  issue,  on 
[  *S65  ]  next  after  let  judg-*ment  be  entered  for 

the  plaintifl^  against  the  now  defendant  Roe  by  default. 
Upon  the  motion  of  Mr. 

By  the  Court. 

No.  21- 

The  like,    ^^  ^^  ^^  demise  of  A.  B.  )     Unless  G.  D.,  tenant  in  po»- 
forpert.         t\  Roe, ^  session  of  part  of  the  premises 
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in  questioD,  shall  appear  and  plead  to  issue,  on  next 

after  let  judgment  be  entered  for  the  plaintiff, 

against  the  now  defendant  Roe,  by  default :  But  execution  shall 
issue  for  such  part  of  the  premises  only  as  is  in  his  possession. 
Upon  the  motion  of  Mr. 

By  the  Court. 

No.  22. 
Doe  on  the  demise  of  A.  B.  )     Unless  C  D.,  (&c.  tenants  in  Tfa«iik«, 

>  when  pttt 

o.  Roe,    *.-.-•      )  possession  of  part  of  the  premi-  of  Um  pre* 
ses  in  question,  and  unless  or  some  other  tduuitod, 

person  claiming  title  to  such  part  of  the  said  premises  as  are  temSted.™' 
untenanted,  shall  appear  and  plead  to  isi!iue,  on 
next  after  let  judgment  be  entered  for  the  plaintifl^ 

against  the  now  defendant  Roe,  by  default :  But  execution  shall 
issue  for  such  part  of  the  premises  only  as  is  in  the  possession 
of  the  said  tenants,  and  such  other  parts  as  are  untenanted. 

By  the  Court. 

*No.  23.  [  *356  ] 

As  yet  of  term,  in  the  JodfnMiit 

year,  Sec.  Dkuuir 

Witness,  Edward  Lord  Ellcnborough.  by  t 

(to  wit,)  John  Doe,  on  the  demise  of  A.  B.  puts  in  with  ^' 
his  place  I.  K.  his  attorney,  against  Richard  Roe,  in  a  plea  of 
trespass  and  ejectment  of  farm. 

(to  wit.)  The  said  Richard  Roe  in  per- 
son, at  the  suit  of  the  said  John  Doe,  in  the  plea  aforesaid. 

"  Uo  wit.)  Richard  Roe  was  attached 

to  answer  John  Doe,  &c.  (copy  ^  dedaration  to  the  end^ 
mnitHng  the  notice^  and  proceed  on  a  new  line  as  follows  ;) 
And  the  Baid  R.  R.  in  his  proper  person,  comes  and  defends 
the  force  and  injury,  when,  &c.  and  says  nothini<  in  bar  or  pre* 
elusion  of  the  said  action  of  the  said  J.  D.  whereby  the  said  J. 
D.  remains  therein  undefended  against  the  said  R.  R. :  There- 
fore, it  is  considered,  that  the  said  J.  D.  recover  against  the  said 
R.  R.  his  said  term  yet  to  come,  of  and  in  the  tenements  afore- 
said, with  the  appurtenances  and  also  his  damages  sustained 
by  reason  of  the  trespasss  and  ejectment  aforesaid :  And  here- 
upon the  said  J.  D.  freely  herein  court  remits  to  the  said  R.  R. 
all  such  damages,  costs,  and  ohargcs,  as  might,  or  ought  to  be 
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adjudged  to  him,  the  said  J.  D.  by  reason  of  the  trespass  and 
ejectment  as  iifurenaid :  therefore,  let  the  said  R.  R.  be  acquitted 
of  those  damages,  costs,  and  charges,  Sec. :  And  hereupon  the 
said  J.  D.  prays  thefvrit  of  the  said  lord  the  king,  to  be  direct- 
ed to  the  sheriff  of  the  county  aforesaid,  to  cause  him  to  have 
[  *357  1  possession  of  his  said  term  yet  to  come,  of  ^nd  in  the  tene- 
ments aforesaid,  with  the  appurtenances;  and  it  is  granted  to 

him,  returnable  before  the  said  lord  the  king,  on ■ 

wheresoever,  &c. 


No.  24. 


CoiMeiit  of  ......... 

\ttoniiM, 

ferUMto».illthe 
aattobtad- 
Bittad  to     ■ 
d«r«Bd,lto. 

mK.  b.      of  a.  B.  against  Roe,  for 


on,  (or,  next  after,) . 

year,  &c. 
{to  wit.)  Doe  on  the  demise  1      It  is  ordered  by  the 

consent  of  the  attor- 


messuages,  Sec.  in  the  parish  of 

in  the  said  county:  {ovjif 
there  be  seperal  demises^  say)  ^  Doe  on 
the  demise  of  A.  B.  for 
messuages,  (&c)    in  the  parish  of 

in  the  said 
county,  and,  also,  on  tlie  demise  of  £. 
F.  for  other  messuages, 

(&c)  in  the  parij^h  of 
in  the  said  county,  against  Roe  ;^'  and 
if  the  UnmU  appear  for  part  anfy,  add, 
^  being  part  of  the  premises  mention- 


nies  for  both  parties, 
that  C.  D.  be  made 
defendant  in  the  stead 
of  the  now  defendant 
Roe,  and  66  forthwith 
appear  at  the  suit  of 
the  plaintiff;  and  {if 
the  ejectment  be  by  bUl) 
file  common  bail,  and 
receive  a  declaration  in 
an  action  of  trespass 
and  ejectment,  for  the 
premises  in  question, 


edin  the  declaration." 
and  forthwith  plead  thereto  not  guilty^  and  upon  the  trial  of  the 
issue,*  confess  lease,  entry,  and  ouster,  and  insist  upon  the  title 
only  ;  otherwise  let  judgment  be  entered  for  the  plaintiff  against 
the  now  defendant  Roe,  by  default :  And  i^  upon  the  trial  of 
the  said  issue,  the  said  C.  D.  shall  not  confess  lease,  entiy,  and 
ouster,  whereby  the  plaintiff  sbatt  not  be  Me  further  to  prose* 
[  ^958  ]  ^^^®  ^  ^^^  (or  ^  bill,")  against  the  said  C.  D.  then  no  costs 
shall  be  allowed  for  not  further  posecuting  the  same^  but  the  said 
C.  D.  shaU  pay  costs  to  the  plaintiff  in  that  case  to  be  taxed : 
And  it  is  further  ordered,  that  i^  upon  the  trial  of  the  said  issue 
a  verdict  shall  be  given  for  the  said  C.  D.  or  it  shall  happen 
that  the  plaintiff  shall  not  further  prosecute  his  said  writ  (or 
"  bilV)  for  any  other  cause,  than  for  notf  confessing  lease,  en- 
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try^  ami  ouster,  then  the  lessor  of  the  plaintiff  shall  pay  to  the 

eaid  C.  D.  costs  in  that  case  to  be  adjudged. 

I.  K.  attorney  for  the  plaintiff, 
L.  M.  attorney  for  the  defendant. 

No.  25. 
In  the  Common  Pleas. 

CoDsent 
Role  in  C. 

term  in  the year,  &c. 

the day  of 

(to  wit.)  Doe,  on  the  demise  of  A.  B.  ^      It  is  ordered 

against  Roe,  for messuages,  &c.  {as  >  by  consent   of 

in  the  last  precedent.)  3  I.  K.    attorney 

for  the  plaintifi^  and  L.  M.  attorney  for  C.  D.,  who  claims  tide 
to  the  tenements  in  question,  that  the  said  C.  D.  shall  be  ad- 
milted  defendant,  and  that  the  said  C.  D.  shall  immediately  ap- 
pear by  his  said  attorney,  who  i^hall  receive  a  declaration,  and 
plead  thereto  the  general  issue,  this  term ;  and  that  at  the  trial  to 
be  had  thereon,  the  said  C.  D.  shall  appear  in  his  proper  person^ 
or  by  by  his  counsel  or  attorney,  and  confess  lease,  entry,  and 
0U3-*ter  for  so  much  of  the  tenements  specified  in  the  plaintiff's  [  *S59  J 
declaration,  as  are  in  the  pos^session  of  the  said  defendant  or 
his  tenant,  or  any  person  claiming  by,  or  under  his  title;  or 
that,  in  default  thereof,  judgment  shall  be  thereupon  entered 
against  the  defendant,  Richard  Roe,  the  casual  ejector :  but 
proceedings  r^hall  be  stayed  against  him,  until  default  shall  be 
made  in  any  of  the  premises.  And,  by  the  like  consent,  it  is 
further  ordered,  (hat  if,  by  reason  of  any  such  default,  the 
plaintiff  shall  happen  to  be  nonsuited  upon  the  trial,  the  said  C. 
D.  shall  take  no  advantage  thereoi^  but  shall  thereupon  pay  to 
the  plaintiff  cost8,to  be  taxed  by  tlie  prothdnotaries.  And  it  is 
fiuther  ordered,  that  the  lessor  of  the  plaintiff  shall  be  liable 
to  the  payment  of  costs  to  the  said  C.  D  by  the  Court  here, 
to  be  in  any  manner  allowed  or  adjudged. 

By  the  Court- 
No.  26.         .      , 
In  the  King's  Bench.  jy^.^^  ^ 

C.  D,  of  --rr- — !-7r  makjBth  oath,  and  eaitb,  that  no  actual  J^^fo «- 
'  d3 
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22it*to*^*  ouBter  of  the  lessor  of  the  plaintiflf  has  been  committed  by  this 
£«•«*"  ud  ^^P^'^®^^  ^"d  ^^^^  {^^  he,  this  deponent,  verily  believes,)  this 
wt^  «Jy  ejectment  may  involve  a  question  between  tenants  in  common^ 
or  joint-tenants. 

Sworn,  {Sec.)  C.  D. 

No.  27. 
ja!*!?  ^M^  ^^^^  ^"  ^^^  demise  of  A.  B.  ^  Upon  reading  tlie  rule  made  ycs- 

mt  to^e^     «•  Roe \  day,  and  upon  hearing  Mr. 

feu  leMe  & &c.  for  *the  lessor  of  the  plaintiff  and  Mr. 

[  *S60  ]  ^^  foT  the  tenant ;  it  is  ordered,  that  the  defendant  enter  into 
a  rule  for  confessing  lease  and  entry,  and  also  for  confessing 
ouster  of  the  nominal  plaintiff,  in  case  an  actual  ouster  of  the 
plaintiff's  lessor  by  the  defendant  shall  be  proved  at  the  trial, 
but  not  otherwise. 

By  the  Court. 


No.  28. 

SSrihew-  ^^   )       It  w  ordered,  &c.  {as  in  JVb.  24.  to  *)  confess  lease 
^'  V.    >  and  entry,  and  also  ouster  of  the  nominal  plaintiff,  in 

Roe.  )  case  an  actual  ouster  of  the  plaintiff's  lessor  by  the  de- 
fendant shall  be  proved  at  the  trial,  but  not  otherwise,  and  insist 
upon  the  title,  and  such  actual  ouster  only ;  otherwise  let  judg- 
ment be  entered  for  the  plaintiff  against  the  now  defendant  Roe, 
by  de&ult.    And  if,  upon  the  trial  of  the  said  issue,  the  said 

C.  D.  shall  not  confess lease  and  eoti7,  and 

also  ouster,  upon  the  condition  aforesaid,  whereby,  &c.  (a$  in 
JVb.  24.  to  i)  confessing  kase  and  entry,  and  also  buster  sub- 
ject to  the  conditions  aforesaid,  then  the  lessor  of  the  plaintiff 
shall  pay  to  the  said  C  D.  costs  in  that  case  to  be  adjudged. 

By  the  Court. 

.  No.  29. 
Aoie  in  K.Doe,  onthc  demise  of  A.  B.  )  It  is  ordered,  that  E.  F.  landlord 
mittii«  the     v.  Roe )  ofthe  tenant  in  possession  of  the 


d,  kc*  premises  in  question  in  this  cause,  shall  be  joined  and  made  de- 
fendant with  the  said  tenant,  if  he  shall  appear  :  And  the  said 
[  *SS1  1^'  ^'  desiring,  if  the  said  tenant  ^'shall  not  appear,  tliat  hemay 
appear  by  himself,  and  consenting  that  in  such  case  he  will  en- 
ter into  the  common  rule  to  confess  lease,  entry^  and  ouster,  in 
such  manner  as  the  said  tenant  ought,  in  case  he  had  appear- 
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ed :  {or  if  the  rule  be  special^  to  confess  lease  and  entry  only^  say^ 
^*  to  confess  lease  and  entry  only,  without  ouster,  unless  an  ac- 
tual ouster  of  the  lessor  of  the  plaintiff,  by  the  said  C.  D.  or 
those  claiming  under  him,  be  proved  at  the  trial,")  leave  is  giv- 
en to  the  said  E.  F.  pursuant  to  the  late  act  of  Parliament,  if 
the  said  tenant  shall  not  appear,  to  appear  by  himself,  and  up- 
on his  entering  into  such  Common  Rule,  to  become  defendant 
in  the  stead  of  the  casual  ejector,  and  to  defend  his  title  to  the 
said  premises  without  the  said  tenant :  the  plaintiff  nevertheless 
is  at  liberty  to  sign  judgment  against  the  casual  ejector;  but 
execution  thereon  is  slayed,  until  the  Court  shall  further  order. 
Upon  the  molion  of  Mr. 


Bv  the  Court. 


No.  30. 


CD. ^  term,  (4c.)    And  the  pim  of  not 

ats.  [  said  C.  D.,  by  L.  M.,  his  attor-*^*^" 

Doe,  on  the  demise  of  A.  B.  )  oey,  comes  and  defends  the  force 
and  injury,  when,  &g.  and  says  that  he  is  not  guilty  of  the  sup- 
posed trespass  and  ejectment,  (or  if  several  ousters  are  laid  in 
the  declaraiioB,  ^^  of  the  supposed  trespasses  and  ejectments,'') 
above  laid  to  his  charge,  in  manner  and  form  as  the  said  John 
Doe  hath  above  thereof  complained  against  him  ;  and  of  this 
he,  the  said  C.  D.,  puts  himself  upon  the  country,  &c. 

*N0    31.  r*«n«n 

[*362] 
C.  D. )  And  the  said by 

ats.  \  hirt  attorney  comes  and  defends  '?*.•'  JJ; 

Doe,  on  the  demise  of  A.  B.  '  the  force  and  injury,  when,  &c.  bmim. 
and  says,  that  all  the  tenements  and  premises  in  the  declaration 
aforcisaid  specified,  in  which  the  trespass  and  ejectment  are 
above  supposed  to  have  been  done,  are  held  of — >-■  ■  as 

of  his  manor  of in  the  county  of and 

which  said  manor  is,  and  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  was  of  ancient  demesne  of  the  crown  of 
the  king  of  England,  and  now  of  our  lord  the  king ;  and  that  the 
aforesaid  tenements  and  premises  are,  and  for  all  the  time  afore- 
said, were*pleaded  and  pleadai)lein  tlie  Court  of  the  same  man- 
or by  patent  writ  of  our  lord  the  king,  of  right  close  only,  and 
not  elsewhere  or  otherwise ;  and  this  he  is  ready  to  verily  as 
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the  Court  shall  think  proper :  Wherefore,  he  prajB  judgment, 
if  the  Court  of  our  said  lord  theking,  now  here,  will  take  cogni- 
sance of  the  said  plea,  &c. 

No.  32. 

AfidaTH  to     c.  D.  the  tenant  in  possession  of  the  premises  in  the  decla- 
piea  of  an- ration  of  ejectment  in  this  cause  above  mentioned,  maketh  oath, 

cient  do-  .  ' 

mesne.        and  saith,  that  the  said  premises  m  the  said  declaration  in  this 

cause  above  mentioned,  with  the  appurtenance,  arc  held  of 

an  of  his  manor  of in  the 

county  of and  which  said  manor  is  holden 

[  ^"363  ]  in  an-*cient  demesne  :  And  this  deponent  further  saith,  that 
there  is  a  Court  of  ancient  demesne  held  within  the  said  man- 
or of and  that  there  are  suitors  in  the  same 

Court,  in  which  said  Court,  and  before  which  suitors  the  said 
A.  B.  the  lessor  of  the  plaintiff  above  named  might  have  pro- 
ceeded in  the  said  ejectment ;  and  this  deponent  further  saith, 
that  to  the  best  of  this  deponent^s  knowledge  and  beiiei^  the 
said  A.  B.,  the  said  lessor  of  the  plaintiff  is  seised  in  his  de- 
mesne as  of  fee,  of  and  in  the  said  premises,  with  the  appurte- 
nances in  the  said  declaration  of  ejectment  mentioned.  C.  D. 
Sworn,  ^c. 

No.  33. 

defendiSt        Afl^rwards,  that  is  to  say,  on,  Sec.  at,  &c.  before,  (&c.) 
onanoiuoitcomes  the  within  named  John  Doe,  bv  his  attorney   within 

for  not  COB-  ,  ,    ,  .  ,  ,  ^     -r^  *  ,  ,         ,        , 

feeling       mentioned,  and  the  within  named  C.  D.  although  solemnly  re* 
Mdooitetf'quired,  comes  not,  but  makes  default ;  therefore,  let  the  jurors 
of  the  jury  whereof  mention  is  within  made,  be  taken  .  against 
him  by  his  default ;  and  the  jurors  of  that  jury  being  summon- 
ed also  to  come,  and  to  speak  the  truth  of  the  matters  within 
contained,  being  chosen,  tried,  and  sworn,  the  said  C.  D.,  al- 
though solemnly  called  to  appear  by  himself  or  his  counsd  or 
attorney,  to  confess  lease,  entry,  and  ouster,  doth  not  come,  by 
himself  or  his  counsel  or  attorney,  nor  doth  he  confess  lease, 
entry,  and  ouster,  but  therein  makes  default ;  wherefore  the 
said  John  Doe  doth  not  further  prosecute  his  writ,  (or  bill,) 
'     against  the  said  C.  D. 
Therefore,  (&c.) 
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*No.34.  [*364] 

{To  the  end  ofUsue^  and  Aen  as  follows :)  At  which  day,  be-  Jj^gJ*^ 
fore  our  lord  the  king  at  Westminster,  comes,  {or  in  the  Conmon  MbsM,  u 
Pleas  or  Exchequer,  "  At  which  day  comes  here,")  the  parties  the  prcmi- 
aforesaid  by  their  attornics  aforesaid ;  and  hereupon  the  said  the'  defen* 

C.  D.  as  to parcel  of  the  tenements  in  the  said  m^/^  JJJie- 

declaration  mentioned,  relinr]uishing:  his  said  plea  by  him  above  ^XtSn; 
pleaded,  says,  that  he  cannot  deny  the  action  of  the  said  John 
Doe,  nor  but  that  he,  the  said  C.  D.  is  guilty  of  the  trespass  and 
ejectment  above  laid  to  bis  charge,  in  manner  and  form  as  the 
said  John  Doe  hath  above  thereof  complained  against  him :  And 
upon  this  the  said  John  Doe  says,  that  he  will  not  further  prose- 
cute his  suit  against  the  said  C.  D.  for  the  trespass  and  eject- 
ment in  the  residue  of  the  tenements  aforesaid ;  and  he  prays 
judgment,  and  his  term  yet  to  come,  of  and  in  the  said 


^with  the  appurtenances,  parcel,  &c.  together  with  his 

damages,  costs,  and  charges,  by  him  in  this  behalf  sustained : 
Therefore,  it  is  •considered,  that  the  said  John  Doe  do  recover 
against  the  said  C.  D.  his  said  term  yet  to  come,  of  and  in  the 

said —with  the  appurtenances,  parcel,  (&c.) 

and  also  £ for  his  said  damages,  costs,  and  char- 
ges, by  the  Court  of  the  said  lord  the  king  now  here  adjudged 
to  the  said  John  Doe,  and  with  his  assent,  and  also  with  the 
assent  of  the  said  C.  D. :  And  let  the  said  C.  D.  be  acquitted 
of  the  said  trespass  and  ejectment  in  the  residue  of  the  tene- 
ments aforesaid,  and  go  thereof  without  day,  {Sec.) :  And  the 
Baid  John  Doe  prays  the  writ  of  our  said  lord  the  king,  to  be  di 

rected  to  the  sheriff  of *aforesaid,  to  cause  him  to  [  *S66  ] 

have  possession  of  his  said  term  yet  to  come  of,  and  in  the  said 
——with  the  appurtenances,  parcel,  (&c,)  and  it  is  grant- 


ed to  him,  returnable  before  our  said  lord  the  king  on 

wheresoever,  (&c.)  (or  in  the  Common  Pleas  or  Exchequer,  "re- 
turnable here  on &c.") 

No.  85- 
Doe  on  the  demise  of  A.  B.    )  Upon  reading  a  rule  made  in  Rub  forez. 

-n  i  ai.'  '  •cation  a- 

r.  Roe, -    >  this  cause  on  ■  g>iMt  Ute 

— and  E.  F.,  therein  named,  having  made  himsdf  {2?,'!ljl|i5^ 

defendant  in  the  stead  of  the  casual  ejector,  pursuant  to  the  said  £^'£1!^^^ 
rule  and  the  postea  in  the  said  cause  being  produced  and  read,  S^^^^SJ^ 
and  a  rule  made  in  the  same  cause  this  day ;  it  is  ordered,  that  *^«*  ■*  ^^ 
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the  said  EL  P.  upon  notice  of  this  rule  to  be  given  to  liis  attor- 
ney, (&a)  show  cauHe,  why  the  plaintiff  should  not  have  leave 
to  Hue  out  execution,  upon  the  judgment  signed  against  the  cas- 
ual ejector  pursuant  to  the  first  mentioned  rule.    Upon  the  mo« 

tion  of  Mr. 

By  tlie  Court. 

No.  36. 

Sfj^Mtt-     ^^^'8®  *«  '^'*'^»  (*c.)    To  the  sheriff  of greeting  : 

noncrn.  Whereas.  John  Doe,  lately  in  our  Court  before  us  at  Westmini- 
ster, by  our  writ,  {or  if  by  WZ,  soy,  "  by  bill  without  our  writ,") 
and  by  the  judgment  of  the  ^ame  court  recovered  against  C.  D. 
(or  if  the  jtidgment  be  by  default  ^'  against  Richard  Roe,'')  his 
term  then  and  yet  to  come,  of  and  in-^-— dwelling  houses,  &c. 
[  ^'See  ]  ^{as  in  the  dedaratum  in  ejectment)  with  the  appurtenances,  situ- 
ate, &e.  which  A.  B.,  on,  ^c.  had  demised  to  the  said  J.  D.,  to 
hold  the  same  to  the  said  J.  D.  and  his  a^stigns,  from  &c.  for  and 
during,  and  unto  the  full  end  and  term  of— years  from  thence 
next  ensuing,  and  fully  to  be  complete  and  ended,  ^by  virtue  of 
which  said  demise,  the  said  J.  D.  entered  into  the  said  tene- 
ments with  the  appurtenances,  and  was  possessed  thereof, 
until  the  said  C.  D.  afterwards  (to  wit,)  on,  &c.  with  force 
and  arms,  (&c.)  entered  into  the  said  tenements  with  the  appur- 
tenances, which  the  said  A.  B.  had  dennsed  to  the  said  J.  D. 
in  manner,  and  for  the  term  aforeseud,  which  was  not  then, 
nor  is  yet  expired,  and  ejected  tlie  said  J.  D.  from  his  said 
farmOir;  whereof  the  said  C.  D.  is  convicted,  as  appears  to  U3 
of  record ;  therefore  we  command  you,  that  without  delay  you 
cause  the  said  J.  D.  to  have  the  possession  of  his  said  term 
yet  to  come  of  and  in  the  tenements  aforesaid,  with  the  appur- 
tenances :  and  in  what  manner  you  shall  have  executed  this  our 
writ,  make  appear  to  us,  on  wheresoever  we  shall  then  be 
in  England,  (or  by  bill,  '^  to  us  at  Westminster,  on  next 

after  ,"t)  and  have  there  (or  by  bill,  "  have  there  then,") 

this  writ.    Witness,  Edward  Lord  Ellenborough,  (&c.) 

No.  37. 
The  Uke,        ( As  in  preceding  precedent  to*;)  and  also  his  term,  then,  and 
Siii!'*^  yet  to  come,  of  and  in  other  dwelling  houses,  (&c.) 

with  the  appurtenances,  which  E.  F.,  on,  &c.  had  demised  to 
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the  said  J.  D.,  to  hold  the  same  to  the  said  J.  D.  and  his  as- 
signs, from,  &c.  for  and  during,  and  unto,  ^he  full  end  and  term  [  *S67  ] 
of  years  from  thence  next  ensuing,  and  fully  to  be  com- 

plete and  ended ;  by  virtue  of  which  said  several  demises,  the 
said  J.  D.  entered  into  the  said  several  tenements  with  the  ap* 
purtenanceS)  and  was  possessed  thereof,  until  the  said  C.  D.  ai^ 
terwards,  to  wit,  on,  &c.  with  force  and  arms,  &c.  entered  into 
the  said  several  tenements  with  the  appurtenances^  which  the 
said  A.  B.  and  E.  F.  had  respectively  demised  to  the  said  John 
Doe,  in  manner,  and  for  the  several  terms  aforesaid,  which 
were  not  then,  nor  are  yet  expired,  and  ejected  the  said  J.  D. 
from  his  said  several  farms ;  whereof  the  said  C;  D.  is  convic- 
ted,  iaddmg  in  K.  B.  ^  as  appears  to  us  of  record :'')  therefore 
we  command  you,  that  without  delay,  you  cause  the  said  J.  D. 
to  have  the  possession  of  his  said  several  terms  yet  to  come, 
of  and  in  the  said  several  tenements,  with  the  appurtenances : 
and  in  what  manner,  &c.  {jm  in  the  preceding  precedent  to  the 
end.) 

No.  38. 

(As  in  No.  36.  to  i.)    We  also  command  you,  that  of  the  The  like, 
goods  and  chattels  of  the  said   CD.  in  your  bailiwick,  you  eiM  i^ 
cause  to  be  made  £.  which  the  said  J.  D.,  lately  in  our  ^Hidpd  m 

said  Court   before  us,  at  Westminster,   aforesaid,   recovered  *^^" 
against  the  said  C.  D.  for  his  damages,  whici)  he  had  sustained, 
as  well  on  occasion  of  the  trespass  and  ejectment  aforesaid,     . 
as  for  his  costs  and  charges  by  him,  about  his  suit,  in  that  be- 
half expended ;  whereof  the  said  C.  D.  is  convicted,  as  ap- 
pears to  us  of  record :  and  have  you  the  moneys  before  us,  on 
the  return  day  aforesaid,  wheresoever,  (Ace.)  to  be  rendered  to 
the  said  John  Doe,  ^for  his  damages  aforesaid,  and  have  there  r  «ggg  -i 
this  writ 

Witness,  Edward  Lord  EUenborough. 

No.  39. 

(As  in  No.  36,  to  t)  we  also  command  you,  that  you  take  tim  like, 
the  said  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  "^^JS!^;, 
safely  keep,  so  that  you  may  have  hia  body  before  us  on  the  Jjjjj/^, 
return  day  aforesaid,  wheresoever,  (&c.)  to  satisfy  the  said  J.  9^  »  K- 
D.  £.  which  our  said  Court  before  us,  at  Westminster 
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aforesaid,  were  adjudged  to  the  said  J.  D.,  for  his  damages^ 
which,  Sec  {as  in  preceding  precedent  to  the  end.) 

No.  40. 
The  laiM.       (^opy  the  last  precedf*nt  to  the  end,  omitting  the  words 
ootuiaer-^and  have  there  this  writ,''  and  then  as  follows :)  and  also 
ISiJSe!^  ^  which  in  our  Court  of  Parliament  were  adjudged 

HouM  of  ^^  ^^  ^^^^  ^'  ^'^  according  to  the  forgi  of  the  statute  in  such 
^^'^'  case  made  and  provided,  for  his  damages,  costs  and  charges, 
which  he  had  suHtained  and  expended,  by  reason  of  the  delay 
of  execution  of  the  judgment  aforesaid,  on  pretext  of  prose- 
cuting our  writ  of  error,  brought  thereupon  by  the  said  C.  D. 
against  the  said  J.  D.  in  the  same  Court  of  Parliament,  the 
said  judgment  being  there  in  all  things  affirmed :  whereof  the 
said  C.  D.  is  also  convicted,  as  by  the  inspection  of  the  record 
and  proceedings  thereof,  remitted  from  our  said  Court  of  Par- 
liament into  our  said  Court  before  us,  likewise  appear  to  us  of 
record ;  and  have  there  this  writ.    Witness,  (&c.) 

[  *369  ]  *N^-  ^^• 

WritoTni-  (As in  No.  36.  to  "whereof  the  said  C.  D.  is  convicted,"  &c- 
tivtioa.  j^uj  ^i^gjj  ^g  follows  :)  and  whereas  we  afterwards,  to  wit,  in 
—  term  aforesaid,  by  our  writ,  commanded,  you,  that  without 
delay  you  should  cause  the  said  J.  D.  to  have  possession  of  his 
said  term,  then  to  come,  of  and  in  the  tenements  aforesaid,  with 
the  appurtenances ;  and  that  you  should  make  known  to  us  on 
a  day  now  past,  in  what  manner  you  should  have  executed  that 
our  writ :  and  because  since  the  issuing  of  our  said  writ,  it  hath 
appeared  to  us,  that  the  said  judgment  obtained  by  the  said  J. 
D.,  in  manner  aforesaid,  was  irregularly  obtained,  and  that  our 
said  writ  thereupon  issued  improvidently  and  unjustly ;  there- 
fore, we  command  you,  that  if  possession  of  the  tenements 
aforesaid,  with  the  appurtenances,  hath,  by  virtue  of  our  said 
writ,  been  given  or  delivered  to  the  said  J.  D.,  then  that  without 
delay  you  cause  restitution  of  the  said  tenements  with  the  ap- 
purtenances, to  be  made  fo  the  said  6.  H.  or  his  assigns,  at 
whose  instance  the  judgment  aforesaid  hath  been  set  aside  by 
our  said  Court,  he,  the  said  6.  H.,  being  landlord  and  owner 
of  the  tenements  aforesaid  with  the  appurtenances ;  and  that 
whatever  has  been  done  by  virtue  of  our  said  writ  you  deem 
altogether  void,  and  of  no  effect,  as  you  wiH  answer  the  con* 
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trary  at  your  peril :  and  in  what  manner,  &c.  (as  in  No.  34  to 
the  end.) 

No.  42. 

(As  in  No.  36.  to  this  mark  ijf^  and  then  as  follows  :)  and  Sdre/adoM 

also  £. for  the  damages  which  the  ^'said  John  Doe  had  plaintiff. 

sustained,  as  well  on  occasion  of  the  trespass  and  ejectment  I  ^ '"  i 
aforesaid,  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended  ;  whereof  the  said  C.  D.  is  convicted;  as 
appears  to  us  of  record  :  And  now,  on  the  behalf  of  the  said  J. 
D.  in  our  said  Court  before  us,  we  have  been  informed,  that 
although  judgment  be  thereupon  given,  yet  execution  of  that 
judgment  still  remains  to  be  made  to  him }  wherefore  the  said 
J.  D.  hath  humbly  besought  us  to  provide  him  a  proper  remedy 
in  this  behalf ;  and  we  being  wilhng  that  what  is  just  in  this 
behalf  should  be  done,  command  you,  that  by  honest  and  law-* 
ful  men  of  your  bailiwick,  you  make  known  to  the  said  C.  D. 
Of  agiiinst  the  cctsuid  yector  '^  to  the  said  Richard  Roe,  and  also 

to and the  tenants  in  possession 

of  the  premises  aforesaid,")  that  he  (or  they,)  be  before  us,  on 
—  wheresoever,  (&c.)  to  show  if  he  has  or  knows  of  any 
thing  to  say  for  himself,  or,  (if  they  have  or  know,  or  if  either 
of  them  hath  or  knoweth,  of  any  thing  to  say  for  themselves 
or  himself,)  why  the  said  J.  D.  ought  not  to  have  the  possesion 
of  his  said  term  yet  to  come,  of  and  in  the  tenements  aforesaid, 
and  also.£xecution  of  the  damages,  costs  and  charges,  afore- 
said, according  to  the  force,  form,  and  effect  of  the  said  recov- 
ry,  if  it  shall  seem  expedient  for  him  so  to  do,  and  fui*ther  to  do 
and  receive  what  our  said  Court  before  us  shall  consider  of 
him,  (or them,)  in  this  behalf:  And  have  there  the  names  of 
those  by  whom  you  shall  so  make  known  to  him,  (or  them,) 
and  this  writ. 

Witness,  Edward  Lord  Ellenborough,  (&c.) 

I/oe,  on  the  demise  of  A.  B.  )      Upon  reading  the  affidavitof  ^  .  . 

V.  Roe  -----  JL.  M.(&c.)it  is  ordered,  that  »^m pro* 
the  lessor  of  the  plaintiii^  upon  notice^  (&c.)  show  cause,  why  till  «  gur- 
further  proceedings  in  this  action  should  not  be  stayed,  until  a  ported  Sr 
sufficient  guardian  be  appointed  for  the  lessor  of  the  plaintiflF^  liw^*^^ 
who  will  undertake  to  pay  to  the  ue.t'ndant  such  costs  aa  may '^•*  ^'^^^ 
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happen  to  be  adjudged  to  him ;  and  that  in  tlie  mean  time  fur« 

ther  proceedings  be  stayed.    Upon  the  motion  of  Mr.  

Bj  the  Court. 

No.  44. 

^^•eeant  ^^®'  ^"  ^^®  demise  of  A.  B.  ^  Upon  reading  the  affidavit  of 
begiTcnfor  v.  Roe  -----  J  L.  M.  and  another,  it  is  ordered, 
that  the  lessor  of  the  plaintifi^  upon  notice,  {Sec)  show  cause, 
why  further  proceedings  in  this  action  should  not  be  stayed,  until 
*  sufficient  security  be  given  to  answer  the  defendant  his  costs, 
in  case  the  plaintiff  be  nonsuited,  or  a  verdict  shall  be  given  for 
the  said  defendant :  and  thatjnthe  mean  time  further  proceed- 
ings be  stayed.    Upon  &c. 

No.  46. 
The  like,  in  (As  in  No.  44.  to  *)  the  co^s  taxed  in  a  former  action 
OeMttoue  brought  in  the  Court  of  Xing^s  Bench,  on  the  demise  of  the  les- 
Smcr'ie-  ^^  ^^  ^^^  plaintiff,  for  the  same  premises,  are  paid ;  and  in  the 
iioBiiiK.B.  mean  time  and  until  this  Court  shall  otherwise  order,  that  all 
further  proceedings  be  stayed.    Upon,  &c. 

|;#S72]  *No.46. 

Th«  like.  Upon  reading  the  affidavit  of  6.  H.,  it  is  ordered,  that  the  les- 
^mw^S^i  sor  of  the  plaintiff,  upon  notice,  {Sec.)  shall  show  cause,  (ftc.) 
y»  *«•  why  upon  the  defendant's  bringing  into  this  Court  the  princi- 
pal money  and  interest  due  to  the  lessor  of  the  plaintiff  upon 
his  mortgage,  and  also  such  costs  as  have  been  expended  in 
any  suit  or  suits  at  law  or  equity  upon  such  mortgage,  his 
costs  in  this  cause  to  be  ascertained,  computed,  and  taxed,  by 
one  of  the  prothonotaries,  the  money  so  brought  into  this  Court 
should  not  be  deemed  and  taken  to  be  in  full  satisfaction  and 
discharge  of  such  mortgage;  and  upon  payment  thereof  to  the 
lessor  of  the  plainti£^  why  all  proceedings  in  this  action  should 
not  be  stayed ;  and  why  die  mortgaged  premises,  and  the  les- 
sor of  the  plaintiff's  estate  and  interest  therein,  should  not  be 
assigned  and  conveyed,  at  the  cost  and  charges  of  the  defend- 
ants, to  siich  person  as  they  shall  appoint ;  and  why  all  deeds, 
evidences,  and  writings,  in  the  custody  of  the  lessor  of  the 
plaintiff,  rdating  to  the  title  of  such  mortgaged  premises,  should 
not  be  delivered  up  to  the  defendants,  or  to  such  person  or  per- 
sons as  they  shall  for  that  purpose  nominate  and  appoint 

By  the  Coorf. 
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No.  47. 
Doe  on  the  demise  of  A.  B.  )     Upon  reading  the  affidavit  ofTht  lUu, 

V.  Roe. )  the  defendant,  it  is  ordered  upon  ^JE^t^! 

the  said  defendants's  forthwith  bringing  into  Court  the  whole  '^  ^  ^' 
rent  due  and  in  arrear,  and  such  sum  to  answer  the  costs  as 
the  master  shall  direct,  tliat  further  proceedings  *in  this  cause  r  #373  1 
be  stayed.  And  it  is  referred  to  the  master  to  compute  the  said 
arrears  of  rent,  and  to  tax  the  said  costs ;  and  upon  the  said 
defendant's  paying  the  said  lessor  of  the  plaintiff  what  the 
said  master  shall  find  due,  and  allow  for  the  said  rent  and  costs, 
that  all  further  proceedings  therein  as  to  the  non-payment  of 
the  said  rent,  be  stayed.  But  it  is  further  ordered,  if  the  said 
lessor  of  the  plaintiff  has  any  other  title  to  the  premises  in  ques- 
tion, than  for  the  non-payment  of  the  said  rent,  he  is  at  lil>^7 
to  proceed.    Upon  the  motion  of  Mr.  — — — . 

By  the  Court. 
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FORMS  IN  EJECTMENT, 


ADAPTED  TO  THE  "  REVISED  STATUTES"  OF  THE  STATE  OF  NEW- YORK. 


Most  of  the  following  Forms  were  selected  by  the  Supreme  Court,  as 
PrecedmtBy  and  annexed  to  the  Ruled  of  that  Court,  adopted  at  the  OeUh 
ber  Term,  1829.  The  residue  (as  well  as  those  selected  by  the  Su- 
preme Court,)  were  submitted  to  the  perusal  of  Benjamin  F.  Butler, 
Esq.  one  of  the  Revisers;  such  amendments  as  he  suggested,  were 
made,  and  the  whole  are  now  inserted  in  this  Collection,  under  the 
belief  that  they  will  be  found  to  be  useful  and  correct. 

§  1.  Dedaration  in  Ejedment^  for  the  Entirety  ;  where  the  Plaintiff  claims 

in  Fee ;  or,  for  his  oicn  Life  ;  or  for  that  of  another.{a) 
StrpREME  Court. 

Of  the  term  of  .  .  .  .  in  the  year  of  our  Lord, 
one  thousatid  eight  iinndred  and  thirty. 
CounW  of  .  .  .  .  ,  to  wit :  jj.  B.  by  E.  F.,  his  attorney,  (6)  com- 
plains of  C.  jD.,  beinff  in  custody,  &c.  For  that  whereas  the  said  ^.  B. 
on  the  ...  .  day  01  .  .  .  ,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  «...  [some  Day  a/rer  ^AeTt7/e  accnied^(c)]  was  possessed 
ol  a  certain  dwelling-house  and  garden,  [or,  "  of  a  certain  lot  of  wood- 
land;" OTy  "of  a  certain  orchard;"  or  othencisey  as  the  Case  may  6e,] 
with  the  appurtenanccHy  situate  in  the  town  of  ....  in  the  said  county 
of  .  .  .  ,  ,  and  being  known  and  designated  as  lot,  [or/^  as  parcel  of 
lot,"  or^  "  as  subdivision  Number  ....  of  lot,"]  Number  ...  in 
.  .  .  range  of  townships,  of  a  certain  tract  of  land  called  and  known 
as  ...  .  Patent,  [or^  "Purchase,"  or^  if  the  Premises  cannot  be  so  de- 
scribed, then  sav,  ^^  and  adjoining  Northwardly,  to  lands  late  in  the  occu- 
pation of  G.  //.  ;  Southwardly,  to  lands  late  in  the  occupation  of  J,  K,  ; 
£a>twardly,  to  lands  late  in  the  occupation  of  L.  M,  ;  and  Westward- 
ly,  to  lands  late  in  the  occupation  of  JV!  O  ;"  or,  if  there  have  beenjio  Oc" 
cupants  of  such  adjacent  l^ndsy  then^  stating  the  natural  boundaries,  if  any ; 
and  if  none,  describing  such  premises  by  metes  and  bounds ;  or  in 
son.e  other  wav,  mm  t«.  »  from  -nrh  iiescription,  possession  of  the  prc- 

(a>  V lUe  **  Hevtae^  CiuUute^,'*  Pmji  S,  chap.  !»,  Tit  J,  §  10  ( Vol.  %p  804.) 
(6)  Vide  •*  Revftd  8toCuie«/'  Pvt  3,  Cba|i.' 6,  Tit.  1,  §  26,  (  F«l.  2.  p.  861. ) 
(c)  Vide  <*  Rtw$td  Statutn,"  Part  8,  Chap.  5,  Tit.  1,  §  7,  (Fb/.  2, p.  804.) 

Digitized  by  VjOOQIC 


APPENDIX.  429 

hii^es  claimed  may  be  delivered,  (a)]  which  said  premises  the  said  «d. 
JB.  claims  in  fen ;  [or,  "  for  hi**  own  life ;"  or^  "  for  the  life  of  one  IL  8 ;" 
08  Ike  Cute  may  b€,{b)]  and  he>  the  t^aid  .4.  £.,  beingt^o  possessed  there- 
of, the  said  C  D,^  atterwardn,  to  wit,  on  the  ....  day  of  .  .  •  .  ,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty,  (c)  enteied 
into  the  naid  prtmise^,  and  ejected  the  said  JL  B.  i herefrom ;  and  un-: 
justly  withholds  from  tlie  said  •5.  B.  the  pos5je»s»ion  thereof;  to  the  da- 
mage of  the  naid  .4.  B.  of  .  .  .  dollars ;  [any  nomifwl  Sum  the  Plaintiff 
shall  think  proper  to  statCf  (d)]  and  therefore  he  brings  his  suit,  &c. 

JB.  F.  Attorney  for  Plaintiff. 

§  2.  The  lifcc,  for  an  undivided  Share  or  Interest,  (c) 

[^8  in  §  1,  to  and  including  the  Words,  "  wus  posse A^ed  o^"  and  then 
proceed  as  follows :]  the  one  equal  und  vided  moiety,  [or,  **  the  one  equal 
undivided  third,  {or, '  fourth,*  or  other)  part,"  according  to  the  Share  or  Inte- 
rest the  Plaintiff  claims^  (e)]  of  a  certain  dwelling-house  and  garden,  &c. 
[describing  the  Premises  as  directed  in  §  1,]  which  said  premises  the  said 
•S.  B.  claims  in  fee  :  [or^  *'  for  his  own  lille  ;"  or,  "  for  the  life  of  one  Jl. 
&"  according  as  the  Case  may  te,  (f)]  and  he  the  said  A  B,  being  so  pos- 
sessed tliercof,  the  said  C  />.,  afterwards,  to  wit,  on  the  ....  day  of 
.  .  .  .  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty, 
entered  into  the  said  one  equal  undivided  moiety,  [or^  **  third,"  (or, 
'  fourth,'  or  other^)  part,"  accordingly  to  the  Sha-t  or  Interest  the  Plaintiff 
claims,]  of  the  said  premiatc?,  and  ejected,  &c.  [as  in  §  \^  to  the  End.J 

§3,  Declaration,  where  the  Plaintiff  cli,ims  for  a  Term  of  Years.  (/) 

[•is  in  §  1,  or  §  2,  ( as  the  Case  may  be^)  to  the  End  of  the  Description  of 
the  Premises  ;  and  then  as  follows :]  which  said  premises,  the  said  Jl.  B., 
claims,  upon  the  demise  of  one  R.  S.^  for  a  term  of  years,  (/)  to  wit,  for 
the  term  of  ...  .  years,  from  the  ....  day  of  ...  .  last  past,  [or,. 
"in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ...."] 
thence  next  ensuing,  and  fully  to  be  complete  and  ended  ;  and  the  said 
•4.  B.  being  so  possessed  thereof,  &c.  [(i«  in  §  1,  or  §  2,  fo  tind  including 
the  fVords,  "the  said  premises,"  and  then  as  follows:]  which  the  said  R. 
S.  had  demised  as  aforesaid,  for  the  term  aforesaid,  which  is  not  yet  ex- 
pired, and  ejected  the  said  .5.  B.  therefrom,  &c.  [as  tn  §  1,  to  the  End,] 

§  4  Declaration  by  several  Plaintiffs,  (g) 

]  Caption  as  in§  1.] 

County  of  ....  to  wit :  ^.  B.,  fV.  X.  and  Y.  Z.,  by  E.  F.,  their  at- 
torney, complain  of  C.  D.  being  in  custody,  dec.  For  that  whereas  the 
said  jJ.  B.,   9V.  X.  and   F.  Z.,  on  the  .  .  .  .  day  of  .  .  .  .  ,  in  the 

year  of  our  Lord    one  thousand  eight  hundred  and , 

were  possessed  of  a  certain  dwelling-house  and  garden,  Sec  [Describe 
the  Pff.'mses  an  dherfed  in  M,  §  2,  or  §  3  and  then  proceed  as  follows  :] 

(a)  Vide" 
(6)  Vide  '» 
(c)  Vide 
id) 


it)  Vide  "  Hevutd  Slalutet,,"  P.rt  8.  Chep.  6,  Tit  1 .  §  »,  (  Pol.  2,  p.  «M ) 

[/)  Vide  "  nevued  Slatuiu,"  Pert ».  Chap.  6.  Tit.  1,  §  10,  (  Voi.  2  p.  SM.) 

C^)  Vide  "  Retnted  Statute;''  Pert  8,  Chap.  5,  Tit  1  §  II,  (Vol.  2, pp.  804,  k  806.) 
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which  said  premises  the  said  A.  B^  W.  X.  and  F.  Z.  daim  in  fee ;  [iWi 
^for  their  joint  lives ;"  or,  ^  for  the  life  of  R.  S. ;''  ar^  othmrite,  as  the 
Case  moj  be ,  (a)]  and  the  said  •S.  B^  W.  X.  and  F.  Z^  being  so  pes-* 
sessed  thereof,  the  said  C  !>.,  afterwards,  &c.  [as  §  1,  §  2,  or  §  3,  to  tAe 
JFonb,  "the  possestiion  thereof;"  substiMing  the  nord  **  them," jfor  ike 
Word  "  him,"  lArougAoii/.] 

Second  Count :  And  also,  for  that  whereas  the  said  «d.  A,  on,  &c. 
{Jis  in  §  1,  §  S,  or  §  8,  to  and  incltiding  fAe  Words^  "  the  possession  there- 
of" and  prefixing  the  Word^  ^^  other,"  to  the  Description  t^  the  PttmisesJ] 

Third  Cowni :  And  also  for  that  whereas  the  said  W.  X.^  on,  &c. 
[A  directed  in  the  second  Count ;  substituting  the  J^Tame  of  ^  W.  X,"  jor 
that  of  A.  B. ."  throughout.] 

Fourth  Ck)unt:  And  also,  for  that  whereas  the  said  ¥.  Z..,  on,  &c. 
[Jis  directed  in  the  second  Count ;  substituting  the  Alime  of  F.  Z.^^far  thai 
of  "  A  B.,"  and  conclude  as  fottovos :]  to  the  damage  of  the  said  A  A, 
nr.  X.  and  F.  Z.,  of  .  •  .  •  dollars,  [any  nomino/  &'iim  the  Plaintiffs  shall 
think  proper  to  state^]  and  therefore  they  bring  their  suit,  &c« 

E.  F.  Attorney  lor  Plaintifls. 

§  6.  Declaration  in  Ejectmenty  for  Dower.  (6) 

[Option  as  in  ^  I.] 

County  of  .  ...  to  wit :  E.  JB^  by  E.  F.,  her  attorney,  complains 
of  C.  D.,  bemg  in  custody,  &c.  For  that  wherea>4,  the  said  £.  £., 
on  the  .  .  •  .  day  of  .  •  •  .  ,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  •  .  .  .  ,  was  possessed  of  the  one  undivided  third 
part  of,  Sec.  [Describe  the  Premises  as  directed  in^\.]  as  her  reason- 
able dower,  as  widow  of  A.  jB^  decea^^ed,  late  the  husband  of  the  said 
E.  jB.,  (a)  and  the  said  E.  B.  being  so  possessed  thereof,  the  said  C.  D., 
afterwards,  to  wit,  on  the  ...  .  day  of  .  .  .  ,  in  the  year  aforesaid, 
entered  into  the  said  undivided  third  part  of  the  said  premises,  &c. 
[asin^l  tothe  End.] 

§  6.  JSTotice  to  Defendant^  to  be  subjoined  to  Declaration^  (c) 
To  Mr.  C.  D.J 

You  are  hereby  notified  that  the  declaration,  widi  a  copy  whereof 
you  are  now  herewith  served  and  to  which  copy  this  notice  is  subjoin- 
ed, will  be  filed  on  the  ...  .  day  of  ...  .  next,  [or,  "  instant,"]  be- 
ing the  first,  [or^  ^*  second,"  or  other  as  the  Case  may  be,]  day  of  the 
next,  [or^  "  present,"]  term  of  the  Supreme  Court  of  «iudicature  of  the 
People  of  the  State  of  New  York :  That  upon  filing  the  same,  a  rule 
will  be  entered,  requiring  you  to  appear  and  plead  to  the  said  declara- 
tion, within  twenty  days  after  the  entry  of  such  rule :  And,  that  if  you 
neglect  so  to  appear  and  plead,  a  judgment  by  default  will  be  entered 
against  you,  and  the  plaintiff  will  recover  possession  of  the  premises 
specified  in  the  said  declaration.  Dated,  this  ....  day  of  ...  • 
1830.  Yours,  &c.  E.  F.  Attorney  for  Plaintiff, 

[or^  A.  S.,  in  Person."]  (c) 


{Vol 


!t\  IS?  "^if??**'.^!f?^'".^  h  9!!?*p-  ?  Vh  V  ^S*J^Y^}*F'S1^) , 


Vide  •«  RnUtd  StatuU»,''  Put 8.  Chap  6,  Tit  1, 4  %  {Vol.  2, p.  SOS.)  Aid.  Tit.  7,  §  24, 
(c>  yiSe  '*Bevi$ed  Oafute*  »  Purt  8,  Chap.  5,  Tit.  1,  §  1%  {Vol.  2,  p.  806.) 
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§  7.  Affidavit  of  penmal  Service  of  Dedaratvm  and  JVbftce,(a) 
Supreme  Court, 

A.  B.     f 

vs.        > 

CD.S 


County  of  .  .  .  .  to  wit :  J.  £  of  .  .  .  .  being  duly  sworn,  depo- 
ses and  says,  that  he  did  on  the  ...  .  day  of  ...  .  last  past,  [ory 
^^  instant,^']  personally  serve  C.  D.  the  defendant  in  this  suit,  who  is 
the  actual  occupant  of  [or,  ^'  the  person  exercising  acts  of  ownership 
on,"  oTj  *'  claiming  title  to,"  or^  "  claiming  some  interest  in,"!  the  prem- 
ises for  which  this  action  is  brought,.  (6)  with  a  true  copy  of  the  decla- 
ration hereunto  annexed  ;  and  also  a  true  copy  of  the  notice  in  writing, 
to  the  said  declaration  subjoined,  and  likewise  hereunto  annexed ;  and 
further  thi9  deponent  says  not.  J.  K. 

Subscribed  and  sworn,  this  ) 
.  .  .  day  of  .  .  .  183  .     ] 
Before  me, 

JL  M^  Commissioner^  &c. 

§  8.  Affidavit  of  Servictf  {not  Penonal)  of  Declaration  andMtke. 

IThe  same^  {with  the  Omission  of  the  Words,  ^^  personally,")  as  in  §  7, 
wUil  and  indiading  the  Words,  "  and  likewise  hereunto  annexed ;"  and 
then  proceed  as  follows ;]  by  leaving  the  same  with  one  T.  17.,  being  a 

Serson  of  proper  age,  at  the  dwelling-house  of  the  said  defendant  C 
).,  he  being  absent ;  (c)  [or,  *^  at  the  residence  of  the  said  defendant 
C.  D.  because  he  could  not  be  found  ;"  (d)]  and  further  this  deponent 
says  not.  J*  K. 

Subscribed  and  Sworn  this  ) 
...  day  of  ...  183  .     ) 
Before  me, 

jL  M.  Commissioner,  &c 

§  9.  A;gidaxit  of  Defendant  to  support  Applicaltim  for   Order,   that 
Plaint^s  Momey produce  his  Jluthmtyfor  eommmcing  JicHan.{e) 
Supreme  Court. 


CD. 

ads. 

A.  B. 


County  of  ...  to  wit :  C.  D.  the  defendant  in  this  suit  being 
duly  sworn,  deposes  and  says,  that  he  has  not  been  served  with  proof 
in  any  way,  of  the  authority  of  E.  F^  whose  name  appears  on  the  de- 
claration  in  this  suit,  as  the  attorney  for  the  plaintifl,  [or,  **  Plaintiffs,"] 

(a)  Vide,  •«  tUvued  fir/aiiUe«,"  Part  8.  Chap  5,  Tit  I,  « 16,  (Vol.  %  p.  806) 

lb)  Vide,  «*  R£vUed  Stoliiley,**  Part  8»  Chap.  5,  Tit.  1.  6  4,  (Vol  %p  m) 

(e)  Vide  '« Reoued  SiaMu*'  Part  3,  Chap.  5,  Tit.  1,  $18,  iVol  8,p,  SOtf.) 

id)  JM.  §  14  (Vol,  2  p.  30$,) 

(e)  Vlde«<jRef^cd  8tai»te$r  Pact  8,  Chap.  5,TH.  1  §§  17,  Sc  IS,  {Vol  %  pp.  805  k  80») 
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therein,  to  use  the  name,  [or,  "names,"]  of  the  plaintiff,  [or^  "  plaintiffs,"] 
named  in  the  said  declaration  ;  and  further  this)  deponent  says  not. 

CD. 

Subscribed  and  Sworn,  &c.  [as  in  §  7.] 

§  10.  Affidavit  of  Plaintiffs s  Jlttomey^  that  he  is  authorized  to  commence  the 

•Action,  (a) 

SupREMe  Court. 


•at*  B» 

vs. 
CD. 


County  of  .  .  .  .to  wit :  E,  F,  attorney  for  the  plaintiff  named 
in  the  declaration  in  this  cause,  being  duly  sworn  dqioses  and  says,  that 
he  has  received,  [or^  "  that  he  did  on  the  ...  .  day  of  ...  . 
la.st  past,  (or,  '^instant,")  receive,"]  from  the  said  .S.  £.,  the  said  plaintiff 
a  written  request  of  him  the  said  plaintiff,  desiring  this  deponent  to  com- 
mence this  suit,  [or^  "  a  written  recognition  of  this  deponent's  authority 
to  commence  this  suit ;"]  and  further  this  deponent  says  not.     E.  R 

Subscribed  and  Sworn,  &c.  [as  in  §  7.] 

§11.  Rvle  th€U  Defendant  appear  and  plead,  (b) 
Supreme  Court. 


A  B.       1 


vs.  J  [Date  of  the  Rule.] 

CD.       ) 


On. filing  the  declaration  in  ejectment  in  this  cause,  and  the  notice  in 
writing  thereto  submined,  directed  to  the  said  defendant ;  and  on  read- 
ing and  filing  the  affidavit  ol  due  service  of  a  copy  of  said  declaration, 
and  of  the  said  notice  thereunt  >  subjoined;  and  on  motion  o{  E,  F.,  on 
behalf  of  the  said  plaintiff,  it  is  Ordered^  that  tlie  defendant  appear  and 
plead  within  twenty  days,  or  that  his  default  be  entered,  (c) 


Supreme  Court. 

CD        ) 

ads.        > 

A  B.      S 


§  12.  Plea  in  Ejectment,  {d) 


And  the  said  C  D.,  by  G.  ff.,  his  attorney,  comes  and  says,  that  be 
is  not  guilty  of  unlawfully  withholding  the  premises  claimed  by  the  said 

(a)  Vide,  «<  lUvUed  SUaitOiar  Part  3,  Chap.  5,  Tit.  1,  §  20,  (  Vol.  ?,p.  306.) 
(6)  Vide,  •«  RevUed  SUUutu."  Part  i».  Chap.  5,  Tit  1  H6,  ( Vol.  2.  p.  805  ) 
<e)  Vide,  **  Reinted  StaiuU$r  Part  S,  Chap.  5,  TiU  1,  §  l^*  <  Vol.  2,p  806.) 
id)  Vide,  '<  Bevind  Atotolet,"  Put 8,  Chap.  5,  Tit.  1.  §  22,  {Vol  2.  p.  306.) 
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A.  B.f  as  alleged  in  the  said  declaration  of  the  said  A.  B.:  And  of 
this,  he,  the  said  C  />.,  puts  himself  upon  the  country  :  And  the  said 
Ji.  B.  doth  the  like,  &c. 

G.  H.y  Attorney  for  Defendant. 

§  13.   General  Verdict  for  the  Plaintiff,  in  Ejectment,  (a) 

Afterwardtf  that  is  to  say,  on  the  day  and  at  the  place  within  contain- 
ed, before  John  Savage,  Esquire,  Chief  Justice,  [or,  **  before  J*** 
^**«  Esquire,  one  of  the  Justice?,"]  of  the  Supreme  Court  of  Ju- 
dicature of  the  People  of  the  State  of  New-York,  [or^  "  before  J*  *  * 
JS  *  *  *,  Esquire,  Circuit  Judge,"  as  the  Case  mnj/  fce,]  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  come  as  well  the 
within  named  A  B,  as  the  within  named  C  X>.  by  their  respective  At- 
torneys within  mentioned;  and  the  Jurors  of  the  Jury,  whereof  mention 
is  within  made,  being  summoned,  also  come,  who  to  speak  the  truth 
of  the  matters  within  contained,  being  chosen,  tried  and  sworn,  say  up- 
on their  oath,  that  the  said  C  D.  is  guilty  of  unlawfully  withholding  the 
within  described  premises  from  tlie  said  Jt.  B,;  and  that  the  said  S.  B: 
is  well  entitled  to  hold  the  same  in  fee,  [or,  "  for  his  own  life ;"  or^  ''for 
the  life  of  one  fi.  &;"  or,  "  for  a  term  of  years,  &c."  as  in  the  Dedara- 
tionj]  as  the  said.«i9.  B.  hath  within  complained  against  him  ;  and  they 
assess  tlie  damages  of  the  said  A,  B.  by  reai^on  of  the  matters  afore- 
said, over  and  above  his  costs  and  charges,  by  him  about  his  suit  in  this 
behalf  expended,  to  six  cents ;  and  for  those  costs  and  charges  to  six 
cents. 

§  14.  General  Verdict  for  tlie  Plaintiffs  for  an  wndimded  Share  or  Inter-- 

est.  (a) 

J  As  tn  §  IS,  to  and  including  the  fVords^  ^^  unlawfully  withholding," 
'  then  as  follows :]  one  equal  undivided  moiety,  [or,  "  one  equal  un- 
divided third,  {or,  'fourth,'  or,  oiher^)  part,"  according  to  the  Share  or  In- 
terest found  for  the  Plaintiff]  of  the  premises  within  described,  and  that 
the  said  \S.  B.  is  well  entitled  to  hold  the  said  one  equal  undivided  moi- 
ety, &c.  in  fee,  &c.  [as  in  §  13,  to  the  End.] 

§  16.   Verdict  for  one  of  the  Plaintiffs^  where  there  are  severalj  and  for  the 
Defendant  against  the  others,  (a) 

[As  m  §  13,  to  and  including  the  fVords^  "  say  upon  their  oath,"  and 
then  as  follows :!  that,  as  to  the  said  A.  B.  the  aaid  C.  D.  is  guilty,  ^c. 
[as  in  §  13,  or  §  14,  (as  the  Case  may  fre,)  to  the  End,  and  then  as  follows ;] 
and  as  to  the  said  fr.  X.  and  Y.  Zy  the  jurors  aforesaid,  upon  their  oath 
aforesaid,' say,  that  the  said  C.  D.  is  not  guilty  of  the  matters  within  laid 
to  his  charge,  in  manner  and  form  as  the  said  W.  X.  and  K  Z.  have 
within  complained  against  him. 

§16.  Verdict  for  Plaintiff,  for  Party  and  for  Defendant  for  Part  (a) 
[Asdn  some  one  of  the  preceding  Sections  to  and  induUng  the  Words,' 
**  chosen,  tried  and  sworn,"  and  then  as* follows :]  as  to  .     .    .  [describe 
the  Part  accurately^]  parcel  of  the  premises  within  mentioned,^ay  upogi, 

(a)  Tide,  "  BtoUed  Statutet,**  Part  8,  Chap.  6^  Ti^  1,  §  SO,  (Ko/.  2, p.  807.) 
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their  oatb,  that  the  said  CL  D.  is  guilty,  &c.  [as  in  same  one  of  the  pre* 
ceding  Seetiom  to  the  Endy  and  then  cu  follows :]  and  as  to  the  residue  of 
tibe  premises  within  mentioned,  the  Jurors  aforesaid,  upon  their  oatfi 
ttforeaaid,  say,  that  the  said  C.  D.  i^  not  guihy  of  the  matters  within 
laid  to  his  charge,  in  manner  and  form  as  the  said  A.  B.  hath  within 
complained  against  him. 

§  17.   Verdict  for  the  Plaintiff,  for  Damages  ;  where  his  Title  expired  be- 
fore Trial,  (a) 

[,As  tn  §  IS  ;o  and  including  the  Words^  ^'say  upon  their  oath,"  and  then 
asfolUMs:^  that  the  said  C.  D.,  at  the  time  of  the  commencement  of 
this  suit,  was  guilty  of  unlawfully  withholding,  &c.  and  that  the  said  Ji. 
B.  was  then  well  entitled,  ice.  [as  in  the  preceding  Precedents^'^  and  they 
assess  the  damages  of  the  said  w9.  B.  by  reason  of  the  premises,  over 
and  above  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  ex- 
pended, to  ...  .  dollar8,(6)  and  for  those  costs  and  charges,  to 
six  cents.  And  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  further 
say,  that  the  aforesaid  title  of  the  said  Jl,  B.  to  the  premises  within  de- 
scribed, expired  after  the  commencement  of  this  suit,  and  before  the  trial, 
this  day,  of  the  issue  within  contained,  to  wit,  on  the  .  «  .  .  day  of 
.  .  .  .  ,  last  past,  [or^  'Mn  the  year  of  our  Lord  one  thousand  eight 
liundredand  ...."] 

§  18.  PosTEA  on  a  Verdict  for Jhe  Defendant. 

l^s  in  ^  13,  to  and  induding  the  Word$y  ^^say  upon  their  oath,'^  and 
then  as  fcmws :]  that  the  said  C.  D.  is  hot  guilty  of  the  matters  within 
laid  to  his  charg^  in  manner  and  form  as  the  said  d.  B.  bath  within  com- 
plained against  him. 

§19.  Special  VerdicL  (c) 

[iAs  tfi  §  IS,  to  and  including  the  Words^  ^'  say  upon  their  oath,''  that, 
&c.  state  the  FactSj  and  then  proceed  as  foUows  :]  But  whether  or  not, 
upon  the  whole  matter  aforesaid,  by  the  Jurors  aforesaid,  in  form  afore- 
said found,  the  said  C.  D.  is  guilty  of  the  matters  within  laid  to  his 
charge,  the  Jurors  aforesaid  are  altogether  ignorant ;  and  thereupon 
they  pray  the  advice  of  the  said  Sujpreme  Court  of  Judicature,  before 
the  uoresaid  Justices  thereof:  And  if,  upon  the  wbole  matters  aforesaid, 
it  shall  seem  to  the  said  Court,  that  the  said  C.  D.  is  guilty  of  unlaw- 
fully witbholding  the  within  described  premises  from  the  saia./9.  £.,  then 
the  Jurors  aforesaid,  upon  their  oath  aforesaid,  say,  that  the  said  C.  D. 
is  guiUy  thereof  in  manner  imd  form  as  the  said  Jl.  B.  hath  within  there- 
of complained  against  him ;  and  in  that  case,  they  assess  the  damages 
of  the  said  JlL  £.,  by  reason  of  the  matters  aforesaid,  besides  bis  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended  to  ...  , 
and  for  those  costs  and  charges  to  .     .     .  But,  if  upon  the  whole  mat- 

<a)  Tide,  •<  l^vttcd  StajMetr  Part  S,^  Cliap  6,  Tit.  1,  §  SO,  (  Vol.%  p.  8U7  ) 


I  tlHit  theae  DumigM  muit  be  ut esMd  by  the  Jarj  at  tbc  trial,  and  eanaoc  be  re- 
coreced  by  a  AtfCMftim,  in  the  mauier  provided  in  the  **  Reviged  StatuUi,**  Put  8,  Chip*  6* 
Tk.  l,i$  48  &  44.  (  Vol.  2,  p,  810,)  teUre  the  PlamMf  rteottn  the  Fremi»e$. 
{4iy  Vhti  **fiM9ed  StaMtiy"  Pftrt  8,  Chap.  7,  Tit.  4,  §  68,  {Vol.  2, 481 J 
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ter  aforesaid,  it  shall  seem  to  the  said  Court  that  the  said  C.  D.  is  not 
guilty  of  the  matters  aforesaid,  then  the  Jurors  aforesaid,  upon  their  oath 
aforesaid,  say,  that  the  said  C.  D.  is  not  guilty  thereof^  in  manner  and 
form  as  he  hath  within  in  pleading  alleged.  And  because,  &c.  [Jldi 
Cowtinuanee  by  curia  adyisari  vult,  as  in  §  SI,  post,  jop.  436,  437!] 

§  20.  Judgtnenl  for  the  Plaintiff,  on  a  Verdict  in  Ejectment. 
Supreme  Court. 

Pleas  before  the  Justices  of  the  Supreme  Court  of  Judicature, 
of  the  People  of  the  State  of  New- York,  at  the  Capitol  in  the 
city  of  Albany,(a)  of  the  term  of  ...  .  [the  Term  of  which 
issue  is  joined]  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  •  .  .  •  ,  Witness,  John  Savage,  Esquire,  Chief  Jus- 
tice. 

Pairlie,  Paige,  Hubbard  Sf  OK««r,  Clerks. 

>  .  .  .  County,  to  wit.  Be  it  remembered,  that  on  the  .  ./.  .  Mon- 
day, [or,  "^  on  the  ...  .  day"]  of  ....  in  this  same  term  of 

before  the  Justices  of  the  Supreme  Court  of  Judicature  of  die  People 
of  the  State  of  New*  York,  at  the  .  •  .  .  ,  in  the  .  .  .  .  of  .  ;  .  •  . 
comes  ftd.  A,  by  E.  F.,  his  Attorney,  and  brings  into  the  said  Court,  be- 
fore the  aforesaid  Justices  thpreof,  now  here,  his  certain  bill  against  C 
D.,  being  in  custody,  &c.  in  a  plea  of  Ejectment,  which  said  bill  fol- 
lows in  thene  words,  that  is  to  say  : 

....  County  to  wit.  t^.  £.,  by  E.  F.,  his  Attorney,  complain!^  of 
C.  D^  being  in  custody,  icz.  For  that  whereas,  &c.  {Here-  copy  the 
Dedarati4m  to  the  Elndy  and  proceed  on  a  new  Line  as  JoUows :] 

And  the  said  C,  />.,  by  O.  H^  his  Attorney,  comes  and  says  that  he  is 
not  guilty  of  unlawfully  withholding  the  premises  claimed  by  the  said 
Jl.  B.  as  alleged  in  his  said  declaration ;  and  of  this  he,  the  said  C.  D,, 
puts  himsdf  upon  the  country;  and  the  said  •i.  B.  doth  the  like. 
Therefore  the  issue  above  joined,  is  Ordered  by  the  said  Supreme 
Court  to  be  tried  at  the  Circuit  Court  appointed  to  be  held  at  the 
Court-House  in  the  .  .  .  •  of  .  •  .  .  ,  in  and  for  the  county  of  ...  , 
dbresaid,  [or,  tf  in  the  city  of  New-York,  **  at  the  Circuit  Court,  (or^ 
^  sittings,\fr))  appointed  to  be  held  at  the  City  Hall,  in  and  for  the 
said  city  and  county  of  New- York,'']  on  the  ...  •  day  of ,  .  ,  . 
next. 

And  now  at  this  day,  to  wit,  the day  of  .  .  .  .  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  •  .  .  .  ,  before  the 
said  Justices  of  the  Supreme  Court  of  Judicature  aforesaid,  at  the 
•  •  .  •  in*the  ....  of  ....  ,  comes  the  said  ^.  A,  by  his  Attor« 

(a)  Or,  **Qiih€  QUy-Hall  m  M«  cUy  qf  Sem- Forfc ;*'  or,  ''lUHu  Academj/  in  ikt  town  of 
laiea  .*"  •ceordioc  to  the  term  of  th«  Court. 

(6)  The  "RevSed  SIuAKm," Pert.  8,  Chep.  1,  Tit.  4,  §  26,  (Vol.  8,  •.  204.)  Mataia  tfa« 
foUowiitf  EfOYMioo  for  the  holdioc  ef  "  tSUHnga"  in  the  eity  of  New  Torfc  : 

«  $  2K  Kither  of  the  ja«t  iocs  of  the  tiipreme  court  mey,  in  the  Mey  term  thereof,  or  dn« 
ring  any  Taeetion  of  that  coart,  nn  such  dayi  aa  the  coort  ahall  bj  an  order  appoint  for  that 
pnrpoM.  try  all  Utiles  which  could  be  tried  in  the  circoit  eoort,  for  the  city  anJ  roaoty  of 
NewToik,  Bkid  esMreiee  all  the  powers  of  sach  court ;  and  snch  sittins*  may  bt-  held  for  aa 
BnoTdavsMthe  judge  holding  the  ajune  ihaU  think  neeMMfy.  74.  (74.)  I.  R.  L,p,mS^ 
^§  V  A  6." 
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nej  albresaid;  and  the  said  Chief  Juatice  [otj  ^^  Justice,''  or,  ^^Cir* 
Guit  Judge,'']  before  whom  the  said  issue  was  tried,  hatit  ent  hither 
his  record,  had  before  him,  in  these  words,  to  wit :  Afterwards,  that 
is  to  say,  on  the  day  and  at  the  place  within  contained,  before  John 
Savage,  Esquire,  Chief  Justice,  [or^  '"before  J.  6'.,  Enquire,  one  of 
the  Justices,"!  of  the  Supreme  Court  ot  Judicature  of  the  People  of 
the  State  of  New- York,  [or,  "  before  J,  E.,  Esquire,  one  of  the  naid 
Circuit  Judge?,"]  willnn  mentioned,  according  to  the  form  of  the 
Statute  in  such  cane  made  and  provided,  come  u^^  well  the  within  nam- 
ed .d.  £.  as  the  within  named  C  />.,  tiy  their  respective  Attorneys  with- 
in mentioned ;  and  the  jurors  of  the  jury  whereof  mention  is  within 
made,  being  summoned,  also  come,  who  to  speak  the  truth  of  the 
matters  witliin  contained,  being  cho>en,  tried  and  eworn,  &c.  [Here 
copy  the  fostea,  and  then  proceed  as  foUoivs :] 

q^^Om  Ther^ore  it  is  considered^  that  the  said  Jl.  B.  do  re- 

o^  o^«Sg  c^  cover  against  the  said  C.  D.  the  possession  of  the  said 

^  2-  g^  c  premises,  according  to  the  said  verdict  of  the  said  Jury  .(a) 

E-3  •    3  ^ind  it  is  further  considered^  that  the  said  .fl.  B.  do  re- 

.    »  .    g  cover  against  the  said  C.  JD.,  his  damages  costs  and 

•  5.  ^   ^  charges  by  the  jury  aforesaid,  in  form  aforesaid  assessed, 

*  §  ^-(^  &nd  also  ....  dollars,  for  his  said  costs  and  chaises, 
p  ^  o  by  the  said  Supreme  Court,  before  the  aforesaid  Justices 
o,  S*  ^  thcreoij  now  here,  adjudged  of  increase  to  the  said  .4. 
S**n  ^  -B*'  ^"^  ^^^h   1^*^   assent,   which  said   damages,   costs 

^  ^  ^  and  charges,  in  the  whole,  amount  to dollars. 

^  Sj !  And  hereupon  the  said  ^.  B,  prays  the  writ  of  the  Peo- 

g  o  .  pie  of  the  State  of  New-York  to  be  directed  to  the  Sheriff 

•  ^  •  of  the  county  [or^  "  city  and  county,"]  aforesaid,  to  cause 

him  to  have  possession  of  the  said  premises,  according  to  the  force,  form 
and  effect  of  his  said  recovery  ;  and  it  is  granted  to  him«  returnable  be- 
fore the  said  Justices  of  the  Supreme  Court  of  Judicature  aforesaid,  at 
the  ....  in  the  ....  of  ....,  on  the  ...  .  Monday  of  ...  • 
next 

§21.  Jht  likcy  with  a  Ckmtiniuince  before  VerdicLi{b)  and  a  Continttance 
after  Ferdict  hy  curia  advisari  vult. 

1^8  in  ^20j  to  the  End  of  the  f>der  for  Trialy  and  then  as  follows :] 
i^nd  because  the  aforesaid  issue,  so  an  above  joined  in  this  cause  be- 
tween the  parties  aforesaid,  was  not  tried  at  the  said  Circuit  Court  [or, 
if  in  the  City  of  New- York,  "at  the  Circuit  Court,  {or^  'sittings')"] 
ndd  at  the  time  and  place  last  aforesaid^  in  and  for  the  said  county  [ory 


(&}  Vide  "  RatUed  Stof«/p«."  P«rt  8,  Chap.  6,  Tit.  1  §  88,  (Fo/.  2,|>  SOS.) 
(*)  The  ''  RttTited  Statuttt,''  FuiZ,  ChMp.7,Tlt  4,§S8,(Fo/.  2,  p.  423,)  conUin  (iMfol- 
lowieig  direction  re i petting  the  eotiy  of  eontiniiancei : 

'^  §  S8  ir  a  c«u»e  h*  bot  tried  et  any  circuit  court  or  littingB,  after  iime  •halJ  hare  been 
joined  ttaeretn,  it  ihall  be  a  etiffioient  eootinoanee  on  the  circuit  roU,  and  on  the  record  of  jfedf 
jDentt  to  itate  the  inci  that  Bucb  cause  wai  not  tried,  and  that  the  procesi  betif  e«n  tbe  partiet 
ij  coniioued  aatil  the  circuit  when  auch  issue  shall  be  tried,  or  until  the  term  whiCBsom* 
jtidg«icnt  nf  the  co«rt  shall  bs  (iTMi,  or  some  order  be  made  concerning  such  suit.*' 
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"city  and  county;"]  of  ...  .  Therefore  the  process  ^between  the 
parties  aforesaid,  is  continued  until  the  Circuit  Court  appointed  to  be 

ndd  at  the  Court-House  in  the  town  of in  and  tor  the   county 

of  •  .  .  .  aforesaid,  [ovy  **  uniil  the  sittings,  {or^  *  Circuit  Court,')  ap- 
pointed to  be  held  at  the  City  Hall,  in  the  city  of  New-York,  in  and  for 
the  said  city  an*l  count},"]  on  the  ...  .  day  of  .  .  .  .  ,  in  the  year 
of  our  Lord  one  t!iou:«and  (»ighl  hundred  and  .... 

And  now  at  thit*  day,  fo  wit,  the  ...  .  Monday  of  .  .  .  .  ,  in  the 
year  of  our  Lord  one  thou?*and  eight  hundred  and  .  .  .  .  ,  beiae  the 

Justices  of  the  Supreme  Court  of  Judicature  aforesaid,  at  the 

in  the  ....  of  ...  .  comes  the  said  ^fi.  B.y  by  his  Attorney  aforesaid  : 
And  the  said  Chief  Justice  [or,  "Justice,'' or,  "  Circuit  Judge,'']  be- 
fore whom  the  said  issue  was  tried,  has  sent  hituer  his  record  had  before 
him  in  these  words  to  wit :  Afterwards,  &c.  {Here  coin/  the  postca, 
and  then  proceed  (u  follows:]  And  because  the  said  Court,  before  the 
aforesaid  Justices  thereof,  now  here,  are  not  yet  advised  what  judg- 
ment to  give  of  and  upon  the  premises,  a  day  is  tlverefore  given  to  the 
parties  aforesaid,  before  the  said  Justices  of  the  Supreme  Court  of  Ju- 
dicature aforesaid,  at  the  ....  in  tlie  ....  or  ....  ,  until  the 
....  Monday  of  ...  .  next,  to  hear  the  judgment  of  the  said  Court 
thereupon  ;  for  that  the  said  Court,  before  the  aforesaid  Justices  thereof 
now  here,  are  not  yet  advised  thereof^  &c.  At  which  day,  before  the 
said  Justices  of  the  Supreme  Court  of  Judicature  aforesaid,  at  the 
.•••  in  the  ....  of  ....  ,  come  as  well  the  said  .4.  £.,  by  his 
Attorney  aforesaid,  as  the  said  C.  !>.,  by  his  Attorney  aforesaid  :  And 
thereupon  all  and  singular  the  premises  being  seen,  and  by  the  said 
Court,  before  the  aforesaid  Justices  thereof  now  here,  fully  understood, 
and  mature  deliberation  being  thereupon  had,  //  U  considered  by  the 
aame  Court,  that  l^e  said  A.  B.  do  recover  against  the  said  C  A  the 
possession,  &c.  [a»  i»'§  20,  to  the  EndJ] 

§  8.  T  he  lHuy  for  the  PlainHff,  as  to  Pari  qf  the  Premises,  and  for  the 
Defendant  as  to  the  R£sidue. 

ch  l^  in  §  30,  to  the  Posts  A ;  then  copy  the  Poste  a,  as  in  §  1 6,  ante, 

a.  pp.  4SS,  434,  and  proceed  as  follows :]     Therefore  it  is  considered^ 

^  that  the  said  A.  B.  do  recover  against  the  said  C.  D.  his  said 

g  term  yet  to  come,  [or,   ^  his  said  possessicHi,'']  of  and  in  the 

^  said  ....  parcel,  &c.  with  the  appurtenances,  and  the  dama- 

eg'  ges,  costs  and  charges  aforesaid,  in  form  aforesaid  assessed, 

§  and  also  .  .  •  dollars,  for  his  said  costs  and  charges,  by  the 

"^  said  Supreme  Court,  before  the  aforesaid  Justices  thereof^  now 

^  here  adjudged  of  increase  to  the  said  A.  £.,  and  with  his  as- 

^  sent;  which  said  damages,  costs  and  charges  in  the  whole 

6  amount  to  ...  .  dollars.     And  as  to  the  residue  of  tl>e  tene- 

S*  ments  in  the  said  declaration  mentioned,  whereof  the  said  .C.  27. 

"^  is  acquitted  in  form  aforesaid,  let  the  said  C  D.  go  thereof 

g  without  day,  &c.    And  hereupon  the  said  A.  B.  prays  the  writ^ 

^  '&c.  \a9  in  %  20,  ante,  pp.  435,  4^6,  to  the  End.] 
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§  23.  The  Ztfce,  in  anoihir  Form. 
[Jis  in  §  20,  to  the  Postea  ;  then  copy  the  Postea,  as  §  16,  ANro,  ppi 
433,  434,  and  proceed  as  follows :] 

^  ch        Therefore  it  is  considered^  that  the  said  A  B.  do  recover 

p  o*  against  the  said  C.  D.  the  posseH&«ion  of  the  said  Parcel  of 

1—1^  the  said  Premises,  accordioK  to  the  said  Verdict  of  the  said 

*^  Q  Jury,  (a)  ^nd  it  is  further  considered^  that  the  said  A.  B.  do 

S*  '^  recover  against  the  said   C.  D.  hir«  damages,  costs  and  char- 

'^^^'  ges,  by  the  Jury  aforesaid,  in  form   aforesaid  assessed,  and 

^%  also  ....  liollars,   for  his  said  costs  and  charges,  &c.  [  as 

*^S^  in  ^22,  to  the  End.] 

§  24.     The  Zifee,  for  the  Plaintiffs  as  to  Part  of  the  Premises^  and  nolle  ' 
PROSEQUI,  as  to  the  Residue^for  which  there  was  no  finding  by  the  Jury  ; 
with  Award  of  habere  facias  possessionem,  and  Return. 

[Jls  in  §  20,  to  the  Poste a  ;  then  copy  the  Postea,  and  proceed  as  fel- 
lows :]  And  thereupon  the  said  A.  B.  freely  here  in  Court  confesses, 
that  he  will  not  further  prosecute  his  suit  against  tho  said  C  D.  as  to 
the  remaining  three  Mhs  for,  other  S.Mre  as  the  Case  may  fre,]  of  the 
tenements  in  the  said  declaration  mentioned ;  therefore,  as  to  the  said 
three-fifths  of  the  tenements  aforesaid,  let  the  said  C.  D.  be  acquitted, 
and  go  thereof  without  day,  &c.  And  the  said  A.  B.  prays  judgment 
and  his  term  yet  to  come  [or^  ^^  his  said  possession,"]  of  and  in  the 
said  two-fifths  of  the  tenements  aforesaid,  whereof  the  said  C.  JD.  is 
convicted,  together  with  his  damai^es,  costs  and  charges  aforesaid  : 

"g^  ch         Therefore  it  is  considered^  thai  the  said  A.  B.  do  recover 
,..  cu     against  the  said  C  1).   his  said  term  yet  to  come  [oTj  "  his 
^^     said  posssession,'']  of  and  in  the  said  two-fifths  of  the  tene- 
2®  §     ments  aforesaid  with  the  appurtenances,  and  the  damages, 
.P  **     costs  and  charges  aforesaid,   by  the  jury  aforesaid,  in  form 
^*    aforesaid  assessed,  and  also  ....  dollars,  for  his  said  costs 
g     and  charges,  by  the  said  Supreme  Court,  before  the  aforesaid 
S^    Justices  thereof,  now  here,  adjudged  of  increase  to  the  said 
^    A.  B.y  and  with  his  assent ;  which  said  damages,  costs  and 
^     charges  in  the  whole  amount  to  ...  .  dollars :     And  here- 
upon the  said  A.  B.  prays  the  writ  of  the  People  of  the  State  of  New- 
lork,  to  be  directed  to  the  Sheiiff  of  the  county  of  ...  .  aforesaid, 
to  cause  him  to  have  possession  of  his  said  term  yet  to  come  of  and 
in  the  said  two  fifths  of  the  tenements  aforesaid,  with  the  appurtenan- 
ces ;  and  it  is  granted  to  him,  returnable  before  the  Justices  of  the  Su- 
preme Court  of  Judicature   aforesaid,  at  the  ....  in  the  ...  .  of 
.  .  .  .  ,  on  the  .  .  .  .  Monday  of  .  .  *.  .  ,  next.     At  which  day,  be- 
fore the  said  Justicen,  at  the  ....  in  the  ....  of  ...  .  aforesaid, 
comeslhe  said  A.  £.,  by  his  Attorney  aforesaid ;  and  the  Bherifi^  to 
wit,  iSBr.  Esquire,  Sheri^  of  the  said  county,  now  here  returns,  that 

by  virtire  of  the  said  writ  to  him  directed,  he  had,  on  the day 

of  ....  in  the  year  of  our  Lord   one  thousand   eight  hundred  and 
.  •  .  •  ,  given  full  and  pecaeable  possession  unto  the  said  A.  B.  of 

(a)  Tide  «<  BwUed  SMtOitr  Pkrt  8,  Obap.  5,  Tit.  1,  §  88,  <  Vol  2,  p.  80S.) 
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the  said  two-fiAhs  of  the  tenements  aforesaid,  with  the  appurtenances, 
in  the  said  writ  mentioned,  as  therein  he  was  commanded. 

§  25.  The  Uke^  in  another  Form. 

[•As  in  §  20,  to  the  Postea  ;  then  copy  the  Postea  and  proceed  as  fcl* 
laws  ;]  And  thereupon  the  t«aid  A.  B.  fret^ly  here  in  Court,  confesses 
that  he  will  not  further  prosecute  his  suit  agamot  the  said  C.  D.  as  to 
the  residue  of  the  said  premine'S  in  the  r^aid  declaration  mentioned ; 
Therefore^  as  to  the  said  renidue  of  the  premises  aforesaid,  let  the. said 
C  D.  be  acquitted  and  go  thereof  without  day,  &c.  And  the  said  Ji. 
B.  prays  judgment  and  the  ponsesnion  of  the  said  parcel  of  the  s^d 
premises,  according  to  the  said  verdict  of  the  said  Jury,  (a)  together 
with  his  damages,  co8t9  and  charges  aforesaid,  by  the  Jury  aforesaid, 
in  form  aforesaid  assessed : 

te  c-H         Therefore  it  is  considered^  that  the  said  A.   B.  do  recover 

p  a^    against  the  said   C.  D.  the  possession  of  the  said  parcel  of 

,   r-1^      the  said  premiHcs,  according  to  the  said  verdict  of  the  said 

S  S     Jury,  (a)     ^nd  it  is  further  considered^  that  the  «aid  «A.  B.  do 

S*  '^     recover  against  the  said  C  A,  his  damages,  costs  and  char- 

"^cS'    ges,  by  the  Jury  aforesaid,  in  form  aforesaid  assessed,  and 

g  ^     also  ....  dollars  for  hin  said  costs  and  charges,  by  the 

•^i^     said  Supreme  Court,  before  the  aforesaid  JuHtices  thereof, 

now  here,  adjudged  of  increase  lo  the  said  tS.  B.^  and  with  his  assent, 

which  said  damages,  costs  and  chargen,  in  the  whole,  amount  to  •  .  . 

dollars.    And  hereupon  the  said  Ji.  B  prays  the  writ  of  the  People  of 

the  State  of  New-York,  to  be  directed  to  the  Sheriff  of  the  county  \or, 

"  city  and  county,"]  aforesaid,  to  cause  him  to  have  possession  of  the 

said  parcel  of  the  said  premises,  according  to  the  force,  form  and  effect 

of  his  said  recovery  ;  and  it   is  granted  to  him,  returnable  before  the 

said  Justices  of  the  Supreme  Court  of  Judlcatui'e  aforesaid,   at  the 

....  in  the  ....  of  ....,  on  the  ...  .   Monday  of 

next.    At  which  day,  &c.     \jAs  in  §  24,  to  the  End"] 

§26.    Thtlike^  on  a  Special  Verdict. 

[As  in  §  20,  to  the  Postea,  after  copying  whick,  proceed  as  foUows :] 
And  because  the  said  Court  of  the  same  People,  before  the  aforesaid 
Justices  thereof,  now  here,  are  not  yet  advined,  &c.  [ns  in  §  21,  ante, 
pp.  436,  437,  to  and  including  the  fvords^  "for  that  the  said  Court,  be- 
fore the  aforesaid  Justices  thereof^  now  here,  are  not  yet  advised  there- 
of &c.'']  At  which  day,  before  the  said  Justices  of  the  Supreme  Court 
of  Judicature  aforesaid,  at  the  ....  in  the  ....  of  ...  ,  come 
as  well  the  said  A  B.  as  the  said  C  D.  by  iheir  respective  attorneys 
aforesaid  :  And  thereupon  all  and  singular  the  premises  being  seen,  and 
by  the  said  Court,  before  the  aforesaid  Justices  thereof,  now  here,  ful- 
ly understood,  and  mature  deliberation  being  thereupon  had,  for  that  it 
appears  to  the  said  Court  here,  that  the  said  C  D.  is  guilty  of  unlaw- 
fully withholding  the  within  described  premises  from  the  said  A.  B  ; 
and  that  the  said  Ji.  B.  U  well  entitled  to  hoU  the  hame  in  fee  [w^  '•  for 

(«)  Vide  ^*Btvi9€d  Staiutttj'*  PwtS,  Ch»p.  5»  Tit.  1,  §  88.  {Vol,  2, p.  808.) 
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his  own  life ;" "  ar^  "  for  the  life  of  one  R.  S. ;"  or^  "  for  a  ietm  of  years, 
&C,''  08  in  the  Dedaration^']  as  the  said  Jl.  J9.  hath  above  thereof  com- 
lained  against  him :  Therefore  U  is  cmsidered^  Sfc  [as  in  §  20,  awte,  m. 
435, 436,  to  the  End.] 

§  27.  M^entfor  the  PlmnHff  on  Defendt. 

[Jls  in  §  20,  to  the  End  of  the  Declaration^  and  then  as  follows :]  And 
now  at  this  day,  that  is  to  say  on  the  .  .  .  Monday,  [or^  "  on  the 
.  .  day"]  of.  .  .  .in  this  same  term,  until  which  day  the  said 
C.  D,  had  leave  to  imparl  to  the  said  bill,  and  then  to  answer  the  same, 
&e.  before  the  said  Justices  of  the  Supreme  Court  of  Judicature  afore* 
said,  at  the  •  •  •  .  in  the  ....  of  ....  ,  comes  the  said 
«A.  Ry  by  his  attomqr  aforesaid,  and  the  said  C.  D,  although  solemnly 
demanded,  comes  not,  but  makes  default,  whereby  the  said  A  B.  re- 
mains therein  undefended  against  the  naid  C  J7.,  wherefore  die  said  •/?. 
JL  ought  to  recover  against  the  said  C.  D.  the  possession  of  the  prem- 
ises in  the  said  declaration  of  the  said  ^  B,  det«cnbed ;  together  with 
his  costs  and  charges,  by  him  about  his  suit  in  this  behalf  expended. 

Therefore^  it  is  eonndered,  Sfc.  [as  in  §  20,  to  the  End  of  the  Jhiard  of 
Return  of  Possession^  omitting  the  Words,  *'  according  to  the  said  verdict 
of  the  said  jury";  and  then  as  f Mates:]  And  it  is  further  considered 
that  the  said  A.  B.  do  recover  against  the  said  C.  Z>.,  .  .  .  .  dollars, 
for  his  costs  and  charges,  by  him  about  his  suit  in  this  behalf  expended, 
by  the  Court  now  here  adjudged  to  the  said  .4.  JB.,  and  with  his  assent : 
And  hereupon  the  said  j9.  B.  prays  a  writ  to  be  directed,  &c.  [as  in  § 
20,  ANTE,  pp.  435,  436,  to  the  End.] 

§  28.   WritM}f  Possession,  (a) 

.  The  People  of  tlie  State  of  New  York  to  the  Sheriff  of  the  County 
[or,  *•  City  and  County,"]  of  ....  ,  Greeting:  Whereas,  A.  B.  has 
lately  in  our  Supreme  Court  of  Judicature,  by  the  jadg. 
[l.  s.]  ment  of  the  said  Court,  recovered  against  C.  D.  one  mes- 
suage, &c.  [describing  the  Premises  recovered^  with  the  like 
Certainty  as  reqtnredin  the  Declaration,]  which  said  premises  have  been, 
and  are  still  unjustly  withheld  from  the  said  ^.  B.  by  the  said  C  D. 
whereof  be  is  convicted,  as  appears  to  us  of  record ;  and  forasmuch  as 
it  is  adjudged  in  the  said  Court  that  the  said  ^S.  B.  have  execution  upon 
his  said  judgment  against  the  said  C.  D.,  according  to  the  force,  form 
and  effect  of  his  said  recovery ;  therefore  we  command  you,  that  with- 
out delay,  you  deliver  to  the  said  .d.  B.  possession  of  the  said  premises 
so  recovered,  with  the  appurtenances  ;  and  that  you  certify  to  our  said 
Supreme  Court  of  Judicature,  before  our  Justices*  thereof,  at  the  Capi* 
tol  in  the  City  of  Albany,  (6)  on  the  ...  .  Monday  of  ...  .  next^  in 
what  manner  you  shall  have  executed  this  writ :  And  have  you  then 
there  this  writ.  Witness,  John  Savage,  Esquire,  our  Chief  Justice, 
at  the  *  ...  in  the  ....  of  ...  .  this  ....  day  of  .  .  .  •  inthe 
year  of  our  Lord  one  thousand  eight  hundred  and  •  •  ^  . 

E.  F.,  Attorney.  Fairlie,  Paige,  Hubbard  S^  Oliver,  Clerks. 

(a)  Vid«, «  Rnited  SUOuUsr  Put  8.  Chap.  5,  Tit.  1,  6  34,  (  Vol  2, ».  808.)         . 
m  Or,  «  at  th€  City^HM,  in  ike  dty  ^Nem^Twrkr  «",  a«  Me  AcadSmjf,  tn  tki  imen  ^ 
VHcaj^^  acoordiBg  to  the  tenn  of  the  Coart. 
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§  »9.  Writ  rfPoMtsiionuiAFiEMi  Facias  fat  Co$t$.  (a) 
[j9«  in  §  28f  to  and  including  tiu  Words^  *'  in  what  manner  you  shall 
have  exeeuted  this  writ,'*  and  thenasfoUowi :]  We  also  command  you^ 
that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  you 
cause  to  be  made  .  .  .  dollars,  which  in  our  same  Court  were  ad* 
judg^  to  the  said  j9.  B.  for  the  damages  which  he  had  sustaiued,  as 
well  on  occasion  of  the  matters  aforesaid,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  vi  hereof  tlie  said  C.  ZX  is 
conTicted  as  appears  to  us  of  record.  And  if  sufficient  goods  and 
chattels  of  the  said  C.  D*  cannot  be  found  in  your  bailiwick,  that  then 
you  cause  the  same  to  be  made  of  the  lands,  tenements,  real  estate  anS 
chattels  real,  whereof  the  said  C.  D.  was  seised  on  the  .  .  .  .  day 
of  •  .  .  .  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  ana 
.  .  .  .  ,  or  at  any  time  afterwards,  in  whose  hands  soever  the  same 
may  be :  And  that  you  have  those  moneys  before  our  said  Justices^  on 
the  return  day  aforesaid,  to  render  unto  the  said  *9.  B,  for  his  damages 
aforesaid ;  and  have  you  then  there  this  writ.  Witness,  John  SAVAac^ 
Esquire,  our  Chief  Justice,  at  the  .  •  .  .  in  the  .  .  .  .  of  •  • 
.  .  ,  on  the  .  .  .  .  day  of  .  .  .  .in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  .... 

Fairlit,  Paige,  Hvbbard  ^  Oltoer,  Clerks. 
E.  F.y  Attorney. 

§  30.  Writ  of  Pasfesmn,  with  ca»  sa.  for  Costs.  («) 

[A  iif^  28,  to  and  including  the  Words,  '^  in  what  manner  you  shall 
have  executed  this  writ,"  and  then  as  follows :]  We  also  Qommaod  you, 
that  you  take  the  said  C  D^  if  he  may  be  found  in  your  bailiwick,  aii4 
him  safely  keep,  so  that  you  may  have  his  body  before  oiif  said  Justices 
of  our  said  Supreme  Court,  on  the  return  day  aforesaid,  to  satisfy  the 
said  td.  A.,  .  .  .  .  dollars,  which  were  lately  in  our  said  Court  ad* 
judged  to  the  said  ^.  B.  for  his  damages  which  he  had  sustained^  M  wdl 
on  occasion  of  the  matters  aforesaid,  as  foi  his  costs  and  chanes  hf 
him  about  bis  suit  in  that  behalf  expended,  whereof  the  said,^  17.  w 
convicted  as  appears  to  us  of  record :  And  have  you  their  there  this 
writ.  Witness,  John  Savage,  Esquire,  our  Chirf  Justice,  at  the  .  . 
•  .  in  the  .  .  .  .  oS .  .  .  .  this  ....  day  of ...  • 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  .... 
FaifKe,  Paige,  Hubbard  tf  OIimt,  Cleifcs^ 

E.  F^  Attorney- 

§31.  SfuggssH&nfor  Ihs  JZseovery  of  Damages  in  Ejedmeni.  (b) 

And  now  at  this  day,  to  wit,  the  ...  •  day  of  .  .  .  .  ,  in  (he  year 
of  our  Lord  one  thousand  eight  hundred  and  .  .  •  .  ,  at  4ic  .  .  •  .  in 
the  ....  of  ....  ,  before  the  said,  [or,  ^^  within  mentioned,^]  Jus- 
tices of  the  Supreme  Court  of  Judicature  aforesaid,  [or,  '^  mdiin  men- 
tioned,'') comes  the  said,  [or,  "within  named,"]  A.  J?.,  by  E.  F.,  bis 
Attorney,  and,  according  to  the  form  of  the  Statute  in  such  case  in^de 
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provided,(a)  suggests  to  the  said  Court,  and  gives  the  said  Court,  be- 
fore the  fiforesaid  Justices  thereof,  now  here,  to  uodei^stand  and  be  in- 
formed, that  the  said  Jl.  B,  claims  from  the  said,  [or^  '<  within  named,''] 
C.  D.  the  sum  of  ...  .  dollars ;  in  which  sum  the  said  C  D.  is  indebt- 
ed to  him  the  said  A.  B.,  for  the  use  and  occupation  of  the  premises,  in 
theiJiove,  [or,  "within,"]  written  judgment  described,  from  the  .... 
day  of  .  .  .  .  ,  in  the  year,  &c.  until  the  ...  •  day  of  •  .  •  .  ,  in  the 
year,  &c.  during  all  which  time  the  said  C.  D.  enjoyed  the  meme  profits 
thereof  ;(b)  and  the  value  of  which  profit8,(fc)  amounts  to  the  said  sum  of 
....  doUars,  above  claimed.  And  being  so  indebted  as  aforesaid,  the 
said  C  D.  in  consideration  thereof  afterwards,  to  wit,  on,  &^c.  \$€mt 
Day  after  Hit  Recovery  of  the  Judgment^]  at,  ^c.  undertook,  and  then 
anil  theie  faithfully  promised  the  said  A.  B.^  to  pay  him,  the  said  Jl.  £., 
the  said  sum  of .  .  .  dollars,  when  he  the  said  C.  1^.,  should  be  thereunto 
afterwards  requested :  Yet  the  said  C.  D.,  although  often  requested,  &c. 
hath  not  yet  paid  the  said  sum  of  ...  .  dollars,  or  any  part  diereof,  to 
the  said  iL  £.,  but  so  to  do,  hath  hitherto  wholly  refused,  and  still  doth 
refuse,  to  the  damage  of  the  said  .A.  B.  of  the  said  sum  of  ....  dol- 
lars, above  claimed,  &c. 

E.  F.  Attorney  for  PlaintiflF. 

§  32.  Plea  to  a  Suggestion,  (e) 
SoFREME  Court. 


C.  D. 

ads. 


Atid  the  said  C.  D.j  by  G.  /T.,  his  attorney,  comes  and  defends  the 
vnrong  and  injuiy  when,  &c  and  says  that  he  did  not  undertake  or  pro- 
mise in  manner  and  form  as  the  said  «A.  B.  hath  above  in  his  said 
suggestion  in  that  behalf  alleged  against  him;  and  of  this  he  the  said 
C  I^.puts  himself  upon  the  country,  &c.:  And  the  said  .4.  B.  doth  the 
like.  Gf  H.^  Attorney  for  Defendant. 

§  33.  Judgment  for  the  Plaintiff  on  a  Verdict  in  assumpsit,  upon  a  Sugges- ' 
tion  ;  to  be  entered  onj  or  attached  to  the  Record,  {d) 

[  Copy  the  Suggeeiion  and  Plea^  and  other  Pleadings^  if  there  be  any,  mth 
InqwrUmees^  Sfc.  as  in  other  Cases ;  and  then  proceed  asfoUows :]  Therefore 
the  issue  above  joined,  is  Ordered  by  the  said  Supreme  Court,  to  be  tried 
at  the  Circmt  Court  appointed  to  beheld  at  the  Court-House  in  the  .  . 
.  .  of  .  .  .  •  ,  in  and  for  the  county  of  ...  .  aforesaid,  [ory  tf  inthe 
CSto  qf  JWw -Forfc;  "  at  the  Circuit  Court,  {or,  **  sittings,")  appointed  to 
be  beld  at  the  Cil^-Hall,  in  and  for  the  said  city  and  coun^  of  New- 
York,"]  on  the  ...  .  day  of  ...  .  next 

And  now  at  this  day,  to  wit,  the  ...  .  day  of  ....  in  the  year  of 

(a)  Tide.  *<  Rensid  SUUuue*  Pkrt  8,  Cbap.  5,  T|».  1,  {$  44  4>  46  (Vol.  2Lp.  810.) 

(b)  Tide, «  RsvUtd  8taiuU»r  Put  t,  Cbap  5,  Tit  1  J§  48  ft  50,  {VollC^  811.) 
hi  Vide, <« Bwuid 8ttiut€$r Vuit, Chap  6, Tit  1, f 4S,  {VoL %9,  mS 

M  VM^ «« iZfeviMd  S»olM<' I^fft  8,  Chap.  6,  Tit  1,  §§  44, 40, 47  ft  08^  (^^^ 
811) 
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our  Lord  one  ihoueaiKl  eight  hundred  and  .  .  .  .  ^  before  the  said  Jus- 
tices of  -the  Supreme  Court  of  Judicature  aforesaid,  at  (lie in 

the  •  ...  of  ....  ,  comes  the  said  A.  B.^  by  his  Attorney  aforesaid ; 
and  the  said  Chief  Justice^  {w^  "  Justice,"  or^  "  Circuit  Judge,"]  be- 
fore whom  the  said  issue  was  tried,  hath  sent  hither  his  record,  had  be* 
fore  him, in  these  words,  to  wit:  Afterwards,  that  is  to  say,  on  the  day, 
and  at  the  place  within  contained,  before  John  Savage,  Esquire,  Chief 
Justice,  [or,  ^  before  /.  S.,  Esquire,  one  of  the  Justices,"]  of  the  Su- 
preme Court  of  Judicature  of  the  People  of  the  Rtatc  of  New-York,  [w^ 
^^  before/.  £.  E8quire,oneof  the  said  Circuit  Judges,"]  within  mention- 
ed, according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
come  as  fvell  the  within  named  A.  B,  as  the  within  named  &  D.,  by 
their  respective  Attorneys  within  mentioned;  and  the  jurors- of  the  jury 
whereof  mention  is  within  made,  being  summoned,  also  a)me,  who  to 
speak  the  truth  of  the  matters  within  contained,  being  chosen,  tried,  and 
sworn,  say  upon  their  oath,  that  the  said  C.  D.  did  undertake  and  pro- 
mise in  manner  and  form  as  the  said  A.  B.  hath  within  suggested  against 
him ;  and  they  assess  the  damages  of  the  said  A.  J3.,  on  occasion  of  the 
premises,  besides  his  costs  and  charges  by  him  about  his  suit  in  this  be- 
half expended,  to  ....  dollars,  and  for  those  costs  and  charges  to  .  . 
,  .  dollars. 

Thereforej  it  is  considered^  that  the  said  A.  B.  do  recover 
S'c*  aga'mst  tlie  said  C  D.  his  said  damages,  costs  and  charges, 
•  S'  by  the  jurors  aforesaid,  in  form  aforesaid  assessed,  and  also  .  . 
7  g  .  .  doUars,  for  his  said  costs  and  charges,  by  the  said  Supreme 
g.  g.  Court,  before  the  aforesaid  Justices  thereof,  now  here,  adjudg- 
u7t  S.  ed  of  increase  to  the  said  A.  B,  and  with  his  assent ;  which 
g^  said  damages,  costs  and  charges  in  the  whole  amount  to  .  .  . 
ki^  JL    dollars.    And  the  said  C.  i>.,  in  mercy,  &c. 


The  existing  Statutory  Provisions  in  the  State  of  ^ew-York^  in  re- 
lation to  the  Action  of  Ejectment,  and  to  the  right  of  Tenants  in  pos« 
session  to  eOmpd  the  institution  of  Suits  in  Ejectment  against  them- 
selves, for  the  purpose  of  settling  the  Title,  will  be  found  in  the  foBow- 
ing  extracts  from  Part  3  Chap.  5  of  the  ^  Revised  StoHiies^^  (  Vol  %,  pp. 
302  to  315.) 

«  TITLE  I. 

OF  THE  ACTION  OF  EJECTMENT. 

Ssc.  1.  AeUon  rateiMd  intlie  omm  ib  whieh  it  it  now  allowtd. 
a.  0th«r  MttM  ia  which  it  may  iM  teraght. 

5.  Who  to  b«  plalMifi  ia  th«  aetk^ 
4.  WhotobodofeodMtf. 

6.  HoweoflMMttOod ;  nti  chOmtftatf  to  bo  pkiatifi. 
a  Fletitiotti  poitiof,  domliot,  &o  oboiitiiod, 
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^'  7.  CoDteati  of  deokraUon. 
h.  PremisM  claimed  how  to  be  deeoribed . 
9.  tJndirided  thares  when  claimed  to  be  stated. 

10.  tatereit  of  plaintiff  to  be  itated. 

11.  Seveial  eomiti  aod  aevend  plaintiA  may  be  joined. 

12.  Notice  to  be  iobjoiaed  to  deelanitioD  ;  its  eontetiti. 

18.  Deelaratioii,  he  how  aerved,  when  premises  are  oecttpled. 

14.  Bow  strred  if  premisea  are  aot  occopled. 

15.  Whea  special  order  of  eovrt  Bocessary  for  nde  to  plead. 
36.  Role  to  appear  aed  plead,  wben  and  how  eatered>  &e* 

17.  AppKcatioB  that  attorney  for  plaintiff  prodnce  hit  aothorityy  allowed. 
1S>  AAdarit  necessary,  to  found  application. 
Id.  Order  of  cowt  or  officer,  npon  application. 

20.  What  to  be  cYideoce  of  Boch  authority. 

21.  When  application  to  be  dismissed  and  defendant  to  pay  costs. 

2t  kA  Pleadings  by  defendant,  appearance,  Jtc.  oTidonee  wider  plen* 

21.  Consent  rales  abolished. 

9k  Bight  to  poesesaion  anfteicnt  without  aetnal  entry,  Itc. 

28.  Leoeca,  entry  and  onstcrnot  to  be  pnnred  or  oonfesesd. 

27.  Onster  to  be  proTed  in  actions  by  joint  toMuits,  Itc. 
2B.  Verdict  against  all  defendants  haTing  joint  posaesaimi. 

28.  Proceedings  wben  distinct  parceb  are  separately  oeeupied. 
80.  Verdict  bow  to  be  rendered  in  certain  cases. 

31.  Proceedings  when  plaintiff's  title  expires  before  triaL 

82.  Not  to  be  abated  by  death  of  parties  in  certain  cases. 

88b  Form  of  Jodgment  npon  rerdict  and  by  default. 

8i.  Form  of  writ  of  possession  npon  jndgment. 

88.  Coets  how  eoOeeted  on  jndgment  against  plaintiff 

86  Ik  87.  Jidgmehts  on  reidicts  to  be  conehufre ;  bnt  two  aawtriala  my  bn 


88L  Bfieot  of  jodgment  by  default ;  new  trial  thereott. 
88*  SSxcejptinns  of  persons  under,  certain  disabilitiea. 

40.  Exception  in  case  of  death  of  such  persons* 

41.  Possession  how  affscted  by  recoTory  on  new  trial. 
4&  Bights  of  defendant  on  new  triaL 

48L  Plaintiff  recoTcring,  to  recoTer  damages. 

44.  Mode  of  recoreiing  such  damages,  by  suggestion  on  the  record. 

46.  Form  thereof,  serrice  and  proceedings. 

40b  Pka  and  defence  of  defendant 

4^.  Trial  of  bsoes  and  aasessment  of  damages. 

40.  $%cla  to  be  estiftUshed  by  phdntiff 

48.  Set-off  allowad  of  improvementa,  &c.  by  deliBndant. 

80-  Plaintiff  not  to  recorer  for  more  than  six  years'  ose. 

81.  Mode  of  assassmg  damages  on  4efiml^  8w/ 

88i  Pmceodlkigs  toaacertain  tham. 

88.  Jndgment  on  rerdict  or  inquisition ;  ^s  aftct 

64.  Proceedings  to  recoTcr  mesne  profits^  on  death  of  plaintiff 

86.  On  neorety  of  dower,  ^roMadiags  to  aaeartain  it 

66i  Costs  of  admeasureaMut,  how  paid. 

67.  HortgayMt  hot  lb  naiataia  cjeetmtat 

jjj^  ^SectiokI.  The  action  ofqeetnent  18  ntainedytiidiMij  be 

§SSad.    brought  in  the  cases  and  the  roanaer  beMofora  aeciiatOBQed, 
subj^  to  the  provisions  herein  after  contained. 
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Al'PKNDlX.  iAb 

*^  §2.  It  ma}'  also  be  brought,  i^a  ex- 

^  I.  In  the  same  cases  in  which  a  writ  of  riglu  may  now  be^^,^es. 

brought  by  law,  to  recover  landd,  tenements  or  hereditaments ; 

and  by  any  person  claiming  an  estate  therein,  in  fee  or  for  life, 

either  as  heir,  devisee  or  purchaser  : 

*^  3,  By  any  widow  entitled  to  dower,  or  by  a  woman  so  en- Dower. 

titled  and  her  husband,  afler  the  expiration  of  s^  months  from 

the  time  her  right  accrued,  to  recover  her  dower,  of  any  lands, 

tenements  or  hereditament:?. 

"§  S.  No  person  can  recover  in  ejectment,  unless  he  has  at  who  to  be 
-  the  time  of  commencing  the  action,  a  valid  subsisting  interest  pW»tii6. 
in  the  premises.claimed,  and  a  right  to  recover  the  same,  or  to 
recover  the  possession  thereof^  or  of  some  share,  interest  or 
portion  thereof  to  be  proved  and  established  at  the  trial 

**§  4.  If  the  premises  for  winch  the  action  is  brought,  arewiioto  be 
actually  occupied  by  any  person,  such  actual  occupant  shall  be  d*^*"^"^ 
named  defendant  in  the  declaration ;  if  they  are  not  so  occu- 
pied, the  action  must  be  brought  against  some  person  exercising 
acts  of  ownership  on  the  premises  claimed,  or  claimir^  title 
thereto,  or  some  interest  therein,  at  the  commencement  of  the 
suit. 

*^  §.  5.  It  shall  be  commenced  by  the  service  of  a  declaration.  How  eom- 
in  which  the  names  of  the  real  claimants  shaU  be  inserted  as  »•»«•*» 
^  plaintiffs,  and  all  the  provisions  of  law  concerning  lessors  of 
a  plaintifl^  sliall  apply  to  such  plaintiffs. 

'^  §  6.  The  use  of  fictitious  names  of  plantiffs  or  defendants,  FictiUboe 
and  of  the  names  of  any  other  than  the  real  claimants  and  the  JSJ^T'^el 
Teal  defendants,  and  the  statement  of  any  lea^^e  or  demise  to  the  abdiibed. 
plaintiff,  and  of  an  ejectment  by  a  casual  or  nominal  ejector, 
are  hereby  abolished. 

^'  §  7.  It  shall  be  sufficient  for  the  plaintiff  to  aver  in  his  de-  Contentt  ef 
claration,  that  on  f«orae  day  therein  to  be  specified,  and  which  <*•«*■»»**<«• 
shall  be  after  his  title  accrued,  he  was  possessed  of  the  premi* 
sea  in  question,  describing  them  as  herein  after  provided,  and 
being  so  possessed  thereof,  that  the  defendant  afterwards,  on 
some  day  to  be  stated,  entered  into  such  premises,  and  that  he 
.  unlawfully  withholds  from  the  plaintiff  the  possession  thereof, 
,  to  his  damage,  any  nominal  sum  the  plaintiff  shaU  think  proper 
to  state. 

^  §  8.  In  such  declaration,  the  premises  claimed,  shall  be  de-  DeseriptioD 
scribed  with  convenient  certainty,  designating  the  number  o(%X!!!S^*^ 
the  lot  or  township,  if  any,  in  which  they  shall  be  situated ;  if 
non^  stating  the  names  of  the  last  occupants  of  lands 
adjoining  the  same^if  any ;  if  there  be  none,  stating  the;  natural 
boundaries,  if  any ;  and  if  none,  describing  such  premises  by 
metes  and  bounds ;  or  in  some  other  way,  so  that  from  such  de- 
scription, possession  of  the  premises  claimed,  may  be  delivered. 
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UadiWdea      ^^9.  If  6uch  plaintiff  daimB  any  undirided  share  or  interest 
•ham.      ii)  anjr  premises^  he  shall  state  the  same  particulaily  in  such  de- 
claration. 

Estate  oi  "  §  10.  If  the  action  be  brought  for  the  recovery  of  dower, 
pUuntiff.  the  declaration  shall  state  that  the  plaintiff  was  pos&iessed  of 
the  one  undivided  third  part  of  the  premises,  as  her  reanona- 
ble  dower  as  widow  of  her  husband,  naming  him.  In  every 
other  case,  the  plaintiff  shall  state  whether  he  claims  in  fee,  or 
whether  he  claims  for  his  own  life,  or  the  life  of  another,  or  for 
a  term  of  years,  specifying  such  lives  or  the  duration  of  sudi 
term. 

s«T«ni         ^§  11.  In  any  case  other  than  where  the  action  shall  be 
SSiitiil^  brought  for  the  recovery  of  dower,  the  declaration  may  contain 
several  counts,  and  several  parties  may  be  named  as  plaintiffs^ 
joindy,  in  one  count,  and  separatdy,  in  others. 

^t^d  k      "  §  1**  To  such  declaration  there  shall  be  subjoined  a  notice 
nitioii,     '  ^^  writing  by  the  plaintiff  or  his  attorney,  addressed  to  the  de- 
fendant, and  notifying  him, 

^  1 .  That  the  said  declaration  will  be  filed  on  .some  day  in 
the  then  next  term  of  the  court  in  which  the  action  is  brought^ 
specifying  such  day,  or  if  the  same  be  served  during  the  term  of 
any  court,  that  it  will  be  filed  on  some  day  in  sudi  term,  speci- 
fying the  same : 

'^  2 .  That  upon  filing  the  same,  a  rule  wiU  be  entered,  require 
ing  such  defendant  to  appear  and  plead  to  such  dedaration, 
within  twenty  days  afler  the  entry  of  suc^h  rule :  and, 

*'8.  That  if  he  neglect  so  to  appear  and  plead,  a  judgment 
by  default  will  be  entered  against  him,  and  the  plaintiff  mUl  re- 
cover possession  of  such  premises. 

Serrke  of     ^'§13.  If  the  premises  are  actually  occupied,  the  dedara- 

deeitf^     tion  shall  be  served  by  delivering  a  copy  thereof  with  the  no- 

'     •  tice  above  prescribed,  to  the  defendant  named  therein,  who 

shall  be  in  the  occupation  thereof;  personally,  or  by  leaving  the 

same  with  some  person  of  proper  age  at  the  dwelling-house  of 

*   such  defendant,  if  he  be  absent. 

lb.  '^  §  14.  If  the  premises  claimed  are  not  actually  occupied, 

the  declaration  and  notice  shall  be  served  on  the  defendant 
named  therein,  personally,  or  if  he  cannot  be  found,  by  leaving 
the  same  with  some  person  of  proper  age,  at  the  residence  of 
such  defendant. 

spMiftl  or-     "  §  15-  But  where  tlie  dedaration  shall  have  been  served  in 
d«r  of       any  other  manner  than  upon  the  defendant,  personally,  no  rule 
2JJ2jJJJMo  plead  shall  be  entered,  without  the  special  order  of  the 
court 

WhM  and  ^§16.  Instead  of  the  rule  to  appear  and  enter  into  the  con- 
teTndD^  sent  rule,  as  heretofore  accustomed,  the  plaintifl^  on  the  day 
piiiid.  &e.  specified  for  that  purpose  in  the  notice  aforesaid,  or  on  some 
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Other  day  thereafter,  upon  filing  the  declaration,  witii  an  affida- 
vit of  the  due  service  of  a  cop^  thereof  and  of  the  notice  here« 
in  before  required,  shall  be  entitled  to  enter  a  rulereauiring  the 
defendant  to  appear  and  plead,  within  twenty  days  after  the  en- 
tering of  such  rule;  and  in  case  the  defendant  shall  neglect 
so  to  apppear  and  plead  within  such  time,  his  default  shall  be 
entered. 

^§17.  A  defendant  in  gectment,  may,  at  any  time  before  AoUiori^ 
pleading,  apply  to  the  court,  or  to  anv  judge  thereof  in  vacation,  ^igjjjj^' 
to  compel  the  attorney  for  the  plaintift  to  produce  to  such  court 
or  officer,  his  authority  for  commencing  the  action  in  the  name 
of  any  plaintiff  therein. 

^6  18.  Such  application  shall  be  accompanied  by  an  affida- Affidsrtt  to 
vit  of  the  ddendant,  that  he  has  not  been  served  with  proof  in  ^  ">*'•• 
any  way,  of  the  autfiority  of  the  attorney  to  use  the  names  of 
the  plaintiffs  stated  in  the  declaration. 

^^§19.  Upon  such  application,  the   court  or  officer  ^b^^^!^ 
grant  an  order  requiring  the  production  of  such  authority,  and  *»"*■*■•■• 
shall  stay  all  proceedings  in  the  action,  until  the  same  be  pro- 
duced. 

^  §  20.  Any  written  request  of  such  plaintiff  or  his  agent,  to  Sridtne* , 
commence  such  action,  or  any  written  recognition  of  the  au-  S!,  ■■*^"" 
thority  of  the  attorney  to  commence  the  same,  duly  proved  by 
the  affidavit  of  such  attorney  or  other  competent  witness,  shaU 
be  sufficient  presumptive  evidence  of  such  authority. 

^§S1.  If  it  shall  appear,  that  previous  to  such  application  AppUca- 
by  any  defendant,' he  was  served  with  a  copy  of  the  affidavit  of  J^®{^  Jjj!f" 
the  plaintiff's  attorney,  showing  his  authority  to  bring  such  ac-  miiicd,ifc  ^. 
tion,  such  application  shall  be  dismissed,  and  such  defendant 
shall  be  liable  for  the  costs  of  resisting  such  application ;  the 
payment  of  which  may  be  compelled  by  attachment  as  in  other 
cases,  which  may  be  issued  upon  proof  of  disobedience  to  the 
order  of  the  court  or  officer  directing  the  payment  of  such 
costs. 

^  §  22.  The  defendant  may  demur  to  the  declaration  as  in  PiMdiagt, 
personal  actions ;  or  he  shall  plead  the  general  issue  only,  which  J^SJ^pro- 
shall  be  that  the  defendant  is  not  guilty  of  unlawfully  withhold-  oMdiogi. 
ing  the  premises  claimed  by  the  plaintiff,  as  alleged  in  the  de- 
claration ;  and  the  filing  and  service  of  such  plea  or  demurrer, 
shall  be  deemed  an  appearance  in  the  cause.    And  upon  such 
plea,  the  defendant  may  give  the  same  matter  in  evidence,  and  EvidaaM 
the  same  proceedings  shall  be  had,  as  upon  the  plea  of  notvnderpiM. 
guilty  in  the  present  action  of  ejectment,  except  as  herein  other- 
wise provided. 

"  §  23.  Upon  such  plea,  the  defendant  may  give  in  evidence  ^^' 
any  matter  which  if  pleaded  in  the  present  writ  of  right  or  ac- 
tion of  dower,  would  bar  the  action  of  the  plaintiff. 
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GoDMDt         '^§24.  The  consent  rule,  heretofore  used,  ia  hereby  abol- 
V^^^   ished. 


Right  to         ''  §  25.  It  shall  not  be  necessary  for  the  plaintiff  to  prove  an 

wdBeSn?  •^^^^^  ^"*T  Under  title,  nor  the  actual  receipt  of  any  profits  of 

fte.  the  premises  demanded ;  but  it  shall  be  sufficient  for  him  to 

show  a  right  to  the  possession  of  such  premises,  at  the  time  of 

the  commencement  of  the  suit,  as  heir,  devisee,  purchaser  or 

otherwise. 

Lmm.  ea-      ^^  §  26.  It  shall  not  be  necessary  on  the  trial,  for  the  defend- 

STu"'"'  ^^  *^  confess,  nor  for  the  plaintiff  to  prove,  lease,  entry  and 

'  ouster,  or  either  of  them,  except  as  provided  in  the  next  section; 

but  this  section  shall  not  be  construed  to  impair,  nor  in  any  way 

to  affect,  any  of  the  rules  of  evidence  now  in  force,  in  regard  to 

the  maintenance  and  defence  of  the  action. 

Oait«rto        ^^§27.  If  the  action  be  brought  by  one  or  more  tenants  in 

be  pfOT«d  common,  or  joint  tenants,  against  their  co-tenants,  the  plaintiff, 

c^S^   ^  addition  to  all  other  evidence  which  he  may  be  bound  to 

give^  shall  be  required  to  prove  on  the  trial  of  the  cause^  that 

the  defendant  actuaUy  ousted  such  plaintiff^  or  did  some  other 

act  amounting  to  a  total  denial  of  his  right  as  such  co-tenant. 

VariUetn^     ^^§28.  If  the  action  be  broua^ht  against  several  defendants, 
M  J^     and  a  joint  possession  of  all  be  proved,  the  plaintiff  phall  be 
poiMafioa.  ^jjjijj^  iQ  ^  verdict  against  all,  whether  they  shall  have  pleaded 
sqparately  or  jointly. 

Strendand  ^^  §  29.  When  the  action  is  against  several  defigndants,  if  it 
pwMi^oiM  ^^^'^  ^^  the  trial,  that  any  of  them  occupy  distinct  parcels  in 
severalty,  or  jointly,  and  that  other  defendants  possess  other  par- 
cels in  severalty,  or  jointly,  the  plaintiff  shall  elect  at  the  trial 
against  which  he  will  proceed ;  which  election  shall  be  made  be* 
fore  the  testimony  in  the  cause  shall  be  deemed  closed;  and  a 
verdict  shall  thereupon  be  rendered  for  the  defendants  not  so  pro* 
ceeded  against. 

Vtfdiet  ia       §  30.  In  the  following  cases^  the  verdict  shall  be  rendered  as 
ceHiiD  c«.  follows: 

WhMfer       ^S.  If  it  be  shown  on  (he  trial,  that  all  the  plaintiffs  have  a 
^jjjj^     right  to  recover  the  possession  of  the  premises,  the  verdict  in 

that  respect  shall  be  for  the  plaintiffii  generally : 
wiie«  for  "2.  If  it  appear  that  one  or  more  of  the  plaintifis  have  a  right 
SSTof  *o  the  possession  of  the  premises,  and  that  one  or  more  have 
them.  not  such  right,  the  verdict  shall  specify  for  which  plaintiff  the 
juiy  find,  and  as  to  which  plaintiff  they  find  for  the  defendant. 
Apiaat  "  3.  If  the  verdict  be  for  any  plaintiff,  and  there  be  several 

^^«-    defendants,  the  verdict  shall  be  rendered  against  such  of  them 
as  were  in  possession  of  tlie  premises,  or  as  claimed  title  there- 
to, at  the  commencement  of  the  action  : 
wiMBtobe     "*•  If  the  verdict  be  for  all  the  premises  claimed,  as  speci* 
«««»>•     fied  in  the  declaration,  it  shall  in  that  respect  be  for  such  premi- 
ses generally : 
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"  5.  If  the  verdict  be  for  a  part  of  the  promises  described  in  J^'lJJrt^ljf* 
such  declaration,  the  verdict  shall  particularly  specify  such  premitet. 
part,  as  the  same  shall  have  been  proved  with  the  same  cer- 
tainty herein  before  required  in  the  declaration,  in  the  descrip- 
tion of  the  premises  claimed  : 

«.  If  the  verdict  be  for  an  undivided  share  or  interest  in  theUndmdcd 
premises  claimed,  ii  shall  specify  such  share  or  interest ;  and  if  for  •***'**• 
an  undivided   share  in  a  part  of  the  premises  claimed,  it  shall 
specify  such  share,  and  shall  describe  such  part  of  the  premi- 
ses as  herein  before  required : 

7.  The  verdict  shall  also  specify  the  estate  wiiich  shall  haveNatnra  of 
been  established  on  the  trial,  by  the  plaintiff  in  whose  favor  it  jjjjjj*^" 
shall  be  rendered,  whether  such  estate  be  in  fee,  for  his  own 
life,  or  for  the  life  of  another,  stating  such  lives,  or  whether  it 
be  a  term  of  years,  and  specifying  the  duration  of  such  term. 

"§  31.  If  the  right  or  title  of  the  plaintiff  in  ejectment  expire  Expiration 
after  the  commencement  of  the  suit,  but  before  trial,  tlie  verdict  Jjjijfbeforo' 
shall  be  returned  according  to  the  fact,  and  judgment  shall  be  tritf. 
entered  that  he  recover  his  damages  by  reason  of  the  withhold- 
ing of  the  premises  by  the  defendant,  to  be  assessed ;  and  that 
as  to  the  premises  claimed,  the  delendant  go  thereof  without 
day. 

"§  32.  The  action  of  ejectment  shall  not  be  abated  by  the  death  Abatement 
of  any  plainti^  or  of  one  of  several  defendants,  after  issue  and  be-  SeaS?  ^ 
fore  verdict  or  judgment;  but  the  same  proceedings  may  be 
had  as  in  other  actions,  to  substitute  the  names  of  those  who 
may  succeed  to  the  title  of  the  plaintiff  so  dying,  in  which  case, 
the  issue  shall  be  tried  as  between  the  original  parties  ;  and  in 
case  of  the  death  of  a  defendant,  the  cause  shall  proceed  against 
the  other  defendants. 

"  §  33.  In  cases  where  no  other  provision  is  made,  the  judg-  Form  of 
ment  in  the  action,  if  the  plaintiff  prevail,  shall  be,  that  the  plain- ^'****™*"*' 
tiff  recover  the  possession  of  the  premises,  according  to  the 
verdict  of  the  jury,  if  there  was  such  verdict ;  or  if  the  judg- 
ment be  by  default,  according  to  the  description  thereof  in  the 
declaration,  with  costs  to  be  taxed. 

"§  34.  The  plaintiff  recovering  judgment,  shall  be  entitled  to  Fofm  of 
writ  of  possession  which  shall  be  substantially,  in  the  following  JSJiSfi.^*^*" 
form  : 

^  The  People,  &c.  To  the  Sherifl^  &c. 

Where  as  A.  B.has  lately,  in  our  supreme  court  of  judicature, 
[or,  ^  in  the  court  of  common  pleas  held  in  and  for  the  coan^ 
of  ,'  as  the  case  may  be,]  by  the  judgment  of  the  said 

court,  recovered  against  C.  D.  one  messuage,  &c.  [describing 
the  premises  recovered,  with  the  like  certainty  as  above  provi- 
ded,] which  said  premises  have  been,  and  arc  still  unjustly  with- 
held from  the  said  A.  B.  by  the  said  C.  D.  whereof  he  is  con- 
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victed,  as  appears  to  ua  of  record ;  and  forasmuch  as  it  is  ad- 
judged in  the  said  court  that  the  said  A.  B.  have  execution  up- 
on his  said  judgment  against  the  said  C.  D.,  according  to  the 
force,  form  and  effect  of  his  said  recovery ;  therefore  we  com- 
mand you,  that  without  delay,  you  deliver  to  the  said  A.  B.  pos- 
session of  the  said  premises  so  recovered  with  the  appurtenan- 
ces ;  and  that  you  certify  to^  &c.  at,  &c.  on,  &c.  in  what  man- 
ner you  shall  have  executed  this  writ.  [If  there  be  coats  to  be 
collected,  the  proper  clause  may  be  here  inserted^or  a  separate 
execution  may  be  issued  therefor.] 
"Witness,  &c." 

Costs  how       ''  §  35.  Upon  a  judgment  against  the  plaintiff,  or  one  or  more 
JjJlJJifl^^'plaintiffs,  in  cases  where  they  shall  be  liable  for  costs,  execu- 
tion for  the  collection  of  the  same,  shall  be  issued  as  upon  judg- 
ments in  personal  actions;  and  the  proceeding  by  attadiment 
for  the  collection  of  such  costs,  is  hereby  abolished. 

Effect  oc         "  §  36.  Every  judgment  in  the  action  of  ejectment,  rendered 
judgmeiit    upon  a  verdict,  shall  be  conclusive  as  to  the  title  established  in 
O0  rerdiet.  ^^^^  action,  upon  the  party  against  whom  the  same  is  render- 
ed, and  against  all  persons  claiming  from,  through  or  under 
such  party,  by  title  accruing  after  the  commencement  of  such 
action,  jaubject  to  the  exceptions  hereinafter  contained. 

New  trial!  «  §  sif.  The  ccurt  in  which  such  judgment  shall  be  rendered, 
^gftat-  ^^  ^jjy  j.^g  within  three  years  thereafter,  upon  the  application 
of  the  party  against  whom  the  same  was  rendered,  his  heirs 
or  assigns,  and  upon  payment  of  all  costs  and  damages  re- 
covered thereby,  shall  vacate  such  judgment  and  grant  a  new 
trial  in  such  cause.  And  the  court  upon  subsequent  application 
^  made  within  two  years  after  the  rendering  of  the  second  judgment 
in  said  cause,  if  satisfied  that  justice  will  be  thereby  promoted, 
and  the  rights  of  the  parties  more  satisfactorily  ascertained 
and  established,  may  vacate  the  judgment  and  grant  another 
new  trial.  But  no  more  than  two  new  trials  shall  be  granted 
under  this  section. 

Effect  of         "§38.  Every  judgment  in  ejectment  rendered  by   default, 
Jndgment    shall,  from  and  after  three  years  from  the  time  of  docketing  the 
«>><*••  t-  same,  be  conclusive  upon  the  defendant,  and  upon  all  persons 
claiming  from  or  through  him.  by  title  accruing  after  the  corn- 
New  trial,  niencement  of  the  action.     But  within  five  years  after  the  doc- 
keting of  such  judgment,  on  the  application  of  the  defendant, 
his  heirs  or  assigns,  and  upon  payment  of  all  costs  and  dama- 
ges recovered  thereby,  the  court  may  vacate  such  judgment  and 
ffrant  anew  trial,  if  such  court  shall  be  satisfied  that  justice  will 
be  promoted,  and  the  rights  of  the  parties  more  satisfactorily 
ascertained  and  established. 

fixeeption       ^\§  39.  But  if  the  defendant  in  such  action,  at  the  time  of  the 
to  Ustiee-  docketinirof  theiudcrment  hv  default  he  either. 


tion. 


docketing  of  the  judgment  by  default,  be  either, 
"  1.  Within  the  age  of  twenty-one  years  :  or. 


Digiti 


zed  by  Google 


APPENDIX.  451 

or, 

^  3.  Imprisoned  on  any  criminal  charge,  or  in  execution  up-    ^ 
on  some  conviction  of  a  criminal  offence,  for  any  term  lees  than 
for  lire:  or, 

^^  4.  A  married  woman : 

/'  The  time  during  which  such  disability  shall  continue,  shall 
nol  be  deemed  any  portion  of  the  said  three  years ;  but  any 
such  person  may  bring  an  action  for  the  recovery  of  such  pre- 
mises after  that  time,  and  within  three  years  after  such  disability 
ihall  be  removed,  but  not  after  that  period. 

"  §  40.  If  the  person  entitled  to  commence  such  action,  shall  lb. 
die  during  the  continuance  of  any  disability  specified  in  the  pre- 
ceding section,' and  no  determination  or  judgment  be  had  of  or 
upon  the  title,  right  or  action  so  to  him  accrued,  his  heirs  may 
commence  such  action,  after  the  time  above  limited  for  that 
purpose,  and  within  three  years  after  bis  death. 

"  §  41.  If  the  plaintiff  shall  liave  taken  possession  of  the  pre- poffesiiMi 
mises,  by  virtue  of  any  recovery  in  ejectment,  such  possession  •ft"  rte^r- 
shall  not  in  any  way  be  affected  by  the  vacating  of  any  judg-  SSai?"  "^ 
mcnt,  as  herein  provided ;  and  if  the  defendant  recover  in  any 
new  trial  hereby  authorised,  he  shall  be  entitled  to  a  writ  of  pos- 
session, in  the  same  manner  as  if  he  was  plaintiff. 

"  §  43.  Upon  any  new  trial  grantfed  as  herein  provided,  the  EWdenee 
defendant  may  show  any  matters  in  bar  of  a  recovery,  which  he  <»">*w trial, 
might  show  to  entitle  him  to  the  possession  of  the  premises,  if 
he  were  plaintiff  in  the  action. 

"  §  48.  The  plaintiff  recovering  judgment  in  ejectment  in  any  ^^■"'Mpm  to 
of  the  cases  in  which  such  action  may  be  maintained,  shall  al-  Jj"*®^"^ 
so  be  entitled  to  recover  damages  against  the  defendant  for  the 
rents  and  profits  of  the  premises  recovered.  But  if  such  action 
ht  brought  for  the  recovery  of  the  dower,  the  plaintiff  shall  be 
entitled  to  recover  such  damages,  only  in  the  cases  and  to  the 
eitent  prescribed  in  the  First  Chapter  of  the  Second  Part  of  the 
Revised  Statutes. 

'^  §44.  Instead  of  the  action  of  trespass  for  mesne  profits  Mode  of  rc- 
heretofore  used,  the  plaintiff  seeking  to  recover  such  damages,  ^^^^^J^od.* 
shall,  within  one  year  after  the  docketing  of  the  judgment,  make 
and  file  a  suggestion  of  such  claim ;  which  shall  be  entered 
with  the  proceedings  thereon,  upon  the  record  of  such  judg- 
ment,  or  be  attached  thereto,  as  a  continuation  of  the  same. 

^^  §  45.  Such  suggestion  shall  be  substantially  in  the  same  Fom  of, 
form  as  is  now  in  use  for  a  declaration  in  an  action  of  assump-  ^' 
sit  for  use  and  occupation,  as  near  as  may  be ;  and  it  shall  be 
served  on  the  defendant  in  the  same  manner  herein  before  pre- 
scribed respecting  the  service  of  a  declaration  in  ejectment; 
and  a  rule  to  plead  thereto  shall  be  entered,  and  notice  thereof 
given,  in  the  same  manner  as  upon  declarations  in  personal  ac- 
tions. 
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Fie*  and de.  '-§46.  Thc  defendant  may  plead  the  general  issue  of  non- 
assumpsit,  and  under  such  plea,  may  give  notice  o^  or  may 
plead  specially,  any  matters  in  bar  of  such  claim,  except  8uch 
as  were  or  might  have  been  controverted  in  such  action  of 
ejectment;  but  he-may  plead  or  give  notice  of  a  recovery  by 
such  defendant,  or  any  other  person,  of  the  name  premisses,  or 
of  part  thereof,  subsequent  to  the  verdict  in  such  action  of  eject- 
ment, in  bar  or  in  mitigation  of  the  damages  claimed  by  the 
plaintiff. 

Trial  of  is-  ^  §47.  If  any  issue  of  fact  be  joined  on  such  suggestion,  it 
■nea,  &c.  gjjaji  be  tried,  as  in  other  cases ;  and  if  such  issue  be  found  for 
the  plaintiff,  the  same  jury  shall  assess  his  damages,  to  the 
amount  of  the  niesne  profits  received  by  the  defendant  since 
he  entered  into  possession  of  the  premises,  subject  to  the 
restrictions  herein  after  contained. 

Fa6ta  to  be  ''  §  48.  On  the  trial  of  such  issue,  the  plidntiff  shall  be  re- 
55r**puSl2i  quired  to  establish,  and  the  defendant  may  controvert,  the  time 
when  such  defendant  entered  into  the  possession  of  the  premi- 
ses ;  the  time  during  which  he  enjoyed  the  mesne  profits  thereof; 
and  the  value  of  such  profits;  and  the  record  of  the  recovery 
in  the  action  of  ejectment,  shall  not  be  evidence  of  such  time. 

Set-«ffbj  '^  ^  ^^*  ^"  ^^^^  ^^'^  ^^e  defendant  shall  have  the  same  right 
defeodut.  to  set  off  permanent  improvements  made  on  the  premises,  to  the 
amount  of  the  plaintiff's  claim,  as  is;  now  allowea  by  law.  And 
in  estimating  the  plaintiff's  damages,  the  value  of  the  use  by 
the  defendant  of  any  improvements  made  by  him,  shall  not  be 
allowed  to  the  plaintiff. 

EsctoBt  of       "  §  ^'  ^^^  plaintiff  shall  not  be  entitled  to  recover  the  rents 
recoTorr*    and  profits  of  the  land  so  recovered,  for  any  longer  term  than 
six  years. 

Aaaestine        "§  ^^'  ^^  no  issue  of  fact  be  joined  on  such  suggestion,  or 
damaxM  on  if  judgment  thercon  be  rendered  against  the  defendant  by  de- 
deluit»&e.  £^^|j  ^^  demurrer  or  otherwise,  a  writ  of  inquiry,  to  assess  the 
value  of  such  mesne  profits,  shall  be  issued,  of  the  execution  of 
which,  the  same  notice  siiall  be  given  to  the  defendant,  or  his  at- 
torney, as  in  other  cases. 

Pioeecd-         "§.  ^^'  Upon  the  execution  of  such  writ,  the  plaintiff  shall  be 
inp.  required  to  estalish  the  same  matters  herein  before  required,  in 

the  case  of  an  issue  being  joined,  and  the  defendant  may,  in  like 
manner,  controvert  the  same,  ahd  make  any  set-off  to  which  he 
shall  be  entitled ;  and  the  jury  shall  assess  the  damages  in  the 
same  manner.  The  same  proceedings  shall  be  had  on  «uch 
writ,  and  it  shall  be  returned,  as  in  other  cases,  with  the  inqui- 
sition taken  thereon. 

Jad^Beat.  ^'  §53.  Upon  such  inquisition,  or  upon  the  verdict  of  the  ju- 
ry in  the  case  of  an  issue  being  joined,  the  court  shall  render 
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judgment  as  in  actions  of  assumpsit  for  use  and  occupation, 
which  shall  have  the  like  effect  in  all  respects. 

^^  §  54.  If  the  plaintiff  in  ejectment  shall  have  died  after  issue  Proceed* 
joined  or  judgment  therein,  his  peraonal  representatives  may  en-  SStlTof 
ter  a  sugges$tion  of  such  death,  of  the  granting  letters  testamen-  phmtiff. 
tary  or  of  administration  to  them,  and  maysuggest  their  claim  to 
the  mesne  profits  of  the  premises  recovered,  m  the  same  manner 
and  with  the  like  effect,  as  (he  deceased ;  and  the  same  proceed- 
ings, in  all  respects  shall  he  had  thereon. 

"  §  65.  If  the  action  be  brought  to  recover  the  dower  of  any  ib.0Bi»- 
widow,  which  shall  not  have  been  admeasured  to  her  before  the  SSJUS 
commencement  of  such  action,  instead  of  a  writ  of  possession 
being  issued,  such  plaintiff  shall  proceed  to  have  her  dower  as- 
signed to  her  in  maiiner  following: 

"i.  Upon  the  filing  of  the  record  of  judgment,  the  court,  Commii- 
upon  the  motion  ot  the  plaintiff  shall  appoint  three  reputable  bU*^poirt- 
and  disinterested  freeholders,  commissioneri<,foi  the  purpose  of  ed,  Ike. 
making  admeasurement  of  the  dower  of  the  plaintiff,  out  of  the 
lands  described  in  tlie  record  ;  and  the  commissioners  so  ap- 
pointed, shall  proceed  in  like  manner,  possess  the  like  powers 
and  be  subject  to  the  like  obligations  and  control,  as  commission- 
ers appointed  pursuant  to  the  seventh  Title  of  the  eighth  Chap- 
ter or  this  act  : 

"  2.  The  report  of  the  commissioners  may  be  appealed  from  Proceed- 
by  any  party  to  the  action,  within  the  same  time,  and  the  like  •■«»«» ^k*"' 
proceedings  shall  be  had  thereupon,  as  are  prescribed  in  the'*'^^"^^' 
said  seventh  Title  of  the  said  eighth  Chapter: 

'^  3.  Upon  the  confirmation  of  the  report  of  the  commission-  Wntofpoi^ 
ers,  a  writ  of  psssession  shall  be  issued  to  the  sheriff  of  the  ■*■■*""• 
proper  county,  describing  the  premises  assigned  for  the  dower, 
and  commanding  the  sheriff  to  put  the  defendant  in  possession 
thereof. 

^^  §  56,  The  costs  and  expenses  incurred  in  such  admeasure-  Ceetf. 
ment  of  dower,  shall  be  subject  to  the  provisions  contained  in 
the  seventh  Title  of  the  eighth  Chapter  of  this  act. 

*^  §  57.  No  action  of  ejectment  shall  hereailer  be  maintained  syeetmeoi 
by  a  mortgagee,  or  his  assigns  or  representatives,  for  the  recov-gJ^J^**' 
ery  of  the  possession  of  the  mortgaged  premises.'' 

The  following  provisions  are  peculiar  to  \ctions  of  Ejectment 
commenced  on  behalf  of  the  State. 

«  Revised  StattOeSy''  Part  1,  Chap.  8,  Tit.  5,  §§  10, 11  &  12, 
(F«.  l,pp.  180,181.) 

^^§10.  Every  action  of  ejectment  already  commenced,  orEjMtaeiito 
hereafter  to  be  commenced,  in  the  name  of  the  people  of  this  JfJ**  ^ 
state,  either  by  the  attorney-general,  or  with  his  consent,  shall      ' 
and  may  be  sustained  and  prosecuted  to  judgment  and  ezecu- 
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tion,  in  the  supreme  court  of  this  state,  in  like  manner  as  if 
such  action  had  been  commenced  by  an  individual ;  but  no 
such  suit  shall  be  commenced  for  the  benefit  of  an  individual, 
without  the  consent  of  the  attorney-general 

lb.  ^  §  11.  No  such  consent  shall  be  given  by  the  attorney-gen- 

eraly  unless  the  individual  destirous  to  prosecute  such  suit,  shall 
give  security  to  the  defendant  for  the  payment  of  the  taxable 
costi9,  in  case  the  suit  shall  be  determined  in  fisLvor  of  the  de- 
fendant. The  security  shall  be  filed  in  the  office  of  one  of  the 
clerks  of  the  supreme  court,  and  be  approved  of  by  the  clerk 
in  whose  office  it  shall  be  filed. 

lb.-  ^  §  12.  Whenever  an  action  of  ejectment  shall  be  brought 

for  the  purpose  of  escheating  lands,  or  otherwise,  for  the  bene- 
fit of  the  people  of  this  state,  by  the  attorney-general,  or  by  the 
direction  of  the  commissioners  of  the  land-office,  and  the  nom- 
inal plaintiff  shall  fail  therein  for  anv  cause,  or  the  action  shall 
be  discontinued,  the  defendant  shall  be  entitled  to  costs  in  the 
same  manner,  and  to  the  same  extent,  as  if  such  action  had  been 
brought  by  an  individual ;  which  cost;?,  upon  being  duly  taxed, 
shall  be  paid  out  of  the  treasury  of  this  state,  on  the  warrant 
of  ^he  comptroller. " 


''Rerised  StattUes,''  Part  1,  Chap.  9,  Title  12.  {FoL  1, 
pp.  282, 283,)  as  amended  by  Act  of  dSd  Session,  Chap.  S20. 
{Laws  of  1830,  pp.  402, 403.) 

TITLE  XII. 

OF  ESCHEATS. 
Sxo.  1.  Attorneyii^eneral  to  bring  ejeetment  for  the  reeoTery  of  eiebetted  Imdi; 
2.  Notice  0^  tfleh  suita,  how  pobUthecl. 
*  8.  Coute&tfl  of  raeh  notioe. 
4.  SpeeUI  protbiiRlf  m  to  phMe  of  tiiiL 
6.  When  part  of  a  lot  if  eseheatod  nsidae  may  he  lold. 

6.  Effeet  of  gimnta  in  sneh  eaeei. 

7.  ftetidoe  to  be  appraised,  &e. 

8.  Attorney-general  to  report  recoreriei  to  the  oommiiiioben  of  the  landoffie*. 

E^jeetmeBt  ^§1-  VHienerer  the  attorney-general  sfaaH  be  infonned,  or 
to  be  have  reason  to  suspect,  that  the  people  of  this  state  have  title 
to  any  real  estate  by  escheat,  he  shall  cause  an  action  of  eject- 
ment to  be  brought  for  the  recovery  thereof,  in  which  action 
the  proceedings  shall,  in  all  respects,  be  similar  to  those  usually 
had  in  otbef  actions  of  ejectment,*'  'except  that  where  the 
premises  ibr  which  the  action  is  brought  are  not  occupied  by 


(98)  Lawt  of  1818,  p.  29$,  §  2;  1820,  ^  248,  §  6. 
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any  person,  and  no  person  shall  be  known  as  claiming  title 
thereto,  the  supreme  court,  on  affidavit  of  such  facts,  may  allow 
the  suit  to  be  brought  as  against  claimants  unknown ;  and  the 
declaration  and  notice  shall  be  served  by  publishing  the  same 
in  such  manner  arid  for  such  time  as  the  court  shall  direct ;  and 
if  no  person  shall  appear  in  the  said  action,  the  default  of  the 
claimants  unknown  shall  be  entered,  and  judgment  be  rendered 
thereon.' 

*^  §  2.  No  such  action  shall  be  brought  to  trial,  when  the  lands  NoUpetobe 
are  occupied,  nor  shall  judgment  be  taken  therein,  when  such  P«*>i"*«^J 
lands  are  vacant,  until  three  months^  notice  shaD  have  been  pub- 
lished,  by  order  of  the  commissioners  of  the  land-office,  in  the 
state  paper,  and  also  in  one  public  newspaper  printed  in  the 
city  of  New- York,  and  in  one  paper  printed  in  the  county  wh^re 
the  lands  shall  be  situated,  or  in  an  adjoining  county,  when 
there  is  no  paper  printed  in  the  county.®^ 

*'§3.  Such  notice  shall  state  the  proceedings  which  have  conUnd. 
been  had,  for  the  recovery  of  the  said  lands,  and  give  a  descrip- 
tion of  the  same.*' 

'^  §  4.  After  any  lands  recovered  in  any  action  against  claim- 
ants unknown,  shall  have  been  sold  and  conveyed  under  the 
direction  of  the  commissioners  of  the  land- office,  the  judgment 
recovered  in  such  action  shall  be  conclusive  upon  the  title  of 
such  lands,  and  shall  bar  all  persons  claiming  or  to  claim  the 
same  or  any  part  thereof;  except  such  claimants  as  shall,  m\h* 
in  five  years  after  the  docketting  of  such  judgment,  commence 
their  action  for  the  recovery  of  such  lands,  subject  to  the  like 
exceptions  in  favor  of  persons  within  age,  insane  or  imprison- 
ed, and  of  married  women,  as  are  contained  in  the  statutes  of 
this  state,  regulating  the  time  of  commencing  actions  relating 
to  real  property. 

^^  §  5.  Any  such  action  of  ejectment,  which  has  been,  or  may  suit,  when 
hereafter  be  commenced,  to  recover  any  lands  situated  in  the  JjJ^^J[^^f 
military  tract,  in  the  several  counties  of  Cortland,  Tompkins,    ^     ^' 
Seneca  and  Oswego,  may  b,e  tried  in  either  of  the  counties  of 
Onondaga  or  Cavuga,  whenever  the  attorney-genera]^  and  the 
attorney  for  any  defendant,  shall  agree  thereto,  in  writing,  which 
agreement  shall  be  filed  in  the  office  of  one  of  the  clerks  of  the 
supreme  court ;  and  every  trial  of  any  such  action,  pursuant  to 
such  agreement,  shall  have  the  like  effect  and  validity  as  if  such 
trial  were  had  in  the  county  where  such  lands  are  situated.  ^^ 

'^  §  6.  In  all  cases  where  proceedings  have  been  or  shall  £ff««t  of 
hereafter  be  had,  whereby  anv  part  of  any  lot  on  the  tract  set  p^^V^ 
apart  for  military  bounty  lands,  have  been  or  shall  be,  fay  judg-Iot.. 
ment  of  law,  escheated  to  the  people  of  this  state,  on  account 
of  the  death  of  the  original  patentee,  without  heirs,  and  before 


(98)  Lawf  of  1818,  p.  288,  §  2;  1810,  p.  248,  §  5.    (94)  Ltwt  of  1820,  p.  249,  §  8. 
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a  conveyance  by  such  patentee,  or  for  any  other  causei  which 
shall  in  like  manner  extend  to  the  title  of  the  whole  of  euch  lot, 
the  whole  and  every  part  of  such  lot  included  in  the  original 
patent  of  the  same,  and  which,  at  the  time  of  such  escheat,  was 
not  in  the  actual  possession  of  any  person  or  persons  under 
colour  of  title,  may  be  sold  by  the  commissioners  of  the  land- 
office,  and  granted  in  the  manner  provided  hy  law  for  the  sale 
of  the  unappropriated  lands  belonging  to  this  state.  ^^ 

Graau  ^^  §  ?•  Any  such  grant  shall  be  presumptive  evidence  of  the 

thereof.  (itle  of  the  people  of  this  state,  and  of  the  grantee  therein  nam- 
ed, but  may  be  rebutted  by  proof  that  the  premises  contained  in 
such  grant  had  not  in  fact  escheated  to  this  state.  ^^ 

OaenptnCf .  "  §  8.  Whenever  such  proceedings  shall  have  been  had,  as 
are  mentioned  in  the  fifth  section  of  this  Title,  and  a  part  of  a 
military  lot  shall  have  been  escheated  to  the  people  of  this  state;, 
for  any  reason  which  extends  to  the  title  of  the  whole  lot,  the 
commissioners  of  the  land-office  may  cause  the  value  of  the 
remaining  parts  of  said  lot  to*  be  appraised  as  provided  in  the 
"  Act  for  the  relief  of  the  occupants  of  military  lands  which 
have  escheated  to  the  people  of  this  state,'-  passed  April  13tb, 
1819,  and  the  acts  amending  the  same,  notwithstanding  the  ne- 
cessary proceedings  may  not  have  been  had  to  perfect  the  title 
t)f  the  people  to  the  same;  and  the  occupants  of  such  parts 
shall  thereupon  be  entitled  to  all  the  privileges  and  benefits  con- 
ferred by  the  said  act,  and  the  several  acts  amending  the 
same.^^ 

Report.  "  §  9.  The  attorney-general  shall,  from  time  to  time,  make  re- 

port to  the  commissioners  of  the  land-office,  of  all  escheated 
lands  recovered  by  him,  in  any  action  of  ejectment  brought  un- 
der this  Title." 


''Remed  Stalutes,''  Part  1,  Chap.   9,  Title  13,  ^\,{Fol 
l,l>p.283,284.) 

TITLE  XIII. 

Reia  estate.  ^^  §  1-  Ileal  estates  forfeited  to  the  people  of  this  state,  upon 
any  conviction  or  oudawry  for  treason,  niay  be  recovered  in  the 
same  manner  as  escheated  lands ;  and  for  that  purpose,  all  the 

! provisions  of  the  preceding  Title,  except  those  contained  in  tlie 
burth,  fifth,  sixth  and  seventh  [and  eighth]  sections,  shall  be 
construed  to  extend  to  the  recovery  of  estates  so  forfeited.  "•'' 


(95)  LatTf  of  1828,  p.  429,  430.    (96)  1 R.  L.  382,  §  6. 
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"TITLE  n. 

PROCEEDINGS  TO  COIO^EL  THE  DETERMINATION  OF  CLAIMS 

TO  REAL  PROPERTY,  IN  CERTAIN  CASES. 

Sm.  I.  Wko  tntiUed  to  proceed  imder  this  Title. 
2.  NoCiee  to  be  eenred  on  elainuuit ;  ite  eontenti, 

8.  Upoo  what  penoDi  ud  how  to  be  i erred. 

4  Role  for  appeareBce  of  eleimant,  how  to  be  entered. 
6*  CbUmant  to  appear  by  lenring  notioe. 

6.  Jodsment  for  want  of  appearanee,  fte.;  ita  efleota. 

7.  Plea  in  bar  of  certain  matten ;  judgment  thereon,  &c, 
&  Dif  claimer  of  right,  eotta  thereon  and  effect  o£ 

9.  If  title  claimed,  to  declare  in  ejectment 

10.  What  to  be  deemed  pleading,  within  the  role. 

11.  Rule  apen  filing  dechiration  in  ejectment. 

12.  PleadlBp  aadproceedinptiiereon. 

18.  Ri|^t  of  poefossion  not  required  in  certain  casee,  &c* 

14.  BffiMt  of  judgment  in  inch  actiona. 

1&  Writ  of  potaeieion  and  meine  profits. 

16  Exception  at  to  roTenione,  &c. 

17, 18&  19.  Proceedinp  under  this  Title  against  non-residen^  haWng  agents. 

29.  In  what  cases  rule  to  appear  and  plead,  may  be  had. 

'^  ^  1.  Where  any  person,  singly,  or  be  and  those  whose  es-  Who  may 
tate  ne  bas»  shall  have  been  for  three  years  in  the  actual  posses-  p*^^*^^* 
sion  of  any  landa  or  tenements,  claiming  the  same  in  fee  or 
for  life,  he  may  compel  a  determination  upon  any  claim  which 
any  oilier  person  may  make  to  any  estate  in  fee  or  for  life,  in 
possession,  reversion  or  remainder,  to  such  lands  and  tene- 
ments, in  the  manner  and  by  the  proceedings  herein  after  speci- 
fied. 

^^  §  2.  He  shall  senre  a  notice,  subscribed  witb  his  name  and  ?^^  ^^. 
place  of  residence,  on  such  claimant,  stating^  ^  IS^' 

**  I.  His  right  to  the  premises  demanded,  in  a  brief  manner,  *^*'* 
and  whether  his  estate  therein  is  in  fee  or  for  life,  and  whether 
beholds  the  same  as  heir,  devisee  or  purchaser,  with  the  source 
or  means  by  which  his  right  immediately  accrued  to  him : 

^'  a.  The  premises^claimed,  with  the  same  certainty  as  herein 
before  required  in  a  declaration  in  ejectment : 

^  9.  That  such  premises  then  are,  and  for  the  three  years  pre- 
ceding such  notice  hare  been,  in  Uis  actual  possesmon,  or  in 
the  actual  possession  of  himself  and  those  from  whom  he  de« 
rives  his  title :  and, 

^  4.  That  the  person  to  whom  such  notice  is  directed,  un- 
justly claims  title  to  such  premises,  and  that  unless  such  person 
appear  in  the  supreme  court  within  the  time,  and  assert  his 
claim,  in  the  manner  provided  by  law,  he  and  all  persons  claim- 
ing under  hioi,  will  be  forever  barred  from  all  claim  to  any  es- 
tate of  inheritance  or  freehold,  in  possession,  reversion  or  re-' 
mainder,  to  the  premises  described  in  such  notice. 
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UpoB  '*'  §  3-  Such  notice  can  be  directed  to  and  served,  only,  upon 

**^"J^   a  person  being  at  the  time,  of  full  age  and  not  insane,  nor  im- 

fl«rred.      pnsoned  on  any  criminal  chaise  or  conviction,  and  not  bein^  a 

married  woman ;  and  it  shall  be  served  by  delivering  a  copy 

thereof  personally  to  the  individual  to  whom  it  is  directed. 

Ria«forap-  ^  §  4.  Upon  any  day  in  any  term  of  the  supreme  court  after 
''***'*•*  the  service  of  such  notice,  the  person  who  caused  thesame  to  be 
served,  on  filing  a  copy  of  such  notice,  with  an  affidavit  of  the 
due  service  thereof  as  herein  reiiuired,  may  enter  a  rule  of 
course,  requiring  the  person  on  whom  such  notice  was  served 
to  appear  and  plead  thereto,  within  forty  days  after  the  entry  of 
such  rule. 

How  to  ap-      «  §  6.  Such  appearance  shall  be  made  by  serving  notice  there- 
**"'         of  on  the  person  in  whose  behalf  such  rule  was  entered,  or  on 
his  attorney. 

Judgment       ^^  §  6.  If  such  person  shall  not  appear  and  plead,  within  the 
JjJjJVJ*»P-  time  limited  in  tlie  rule,  the  court  shall  direct  his  default  to  be 
Se!r^      entered,  and  judgment  shall  be  rendered  upon  such  default,  in 
like  manner,  and  with  the  like  effect,  as  if  such  person  had  ap- 
peared and  disclaimed,  as  herein  after  provided ;  except  that 
no  costs  shall  be  adjudged  against  either  party. 

Ctiteia  ^  §  7.  Such  person  may  plead  in  bar  of  all  further  proceedings, 

bw  m-^  that  neither  the  party  serving  such  notice,  nor  he  and  those 
eoediiigt.  whose  estate  he  has,  have  been  in  the  actual  possession  of  the 
premises  claimed,  for  three  whole  years  betore  the  service  of 
such  notice.  And  if  judgment  be  given  in  favor  of  such 
pka,  all  further  proceedings  shall  be  barred,  and  the  person  so 
pleading  shall  recover  his  costs.  If  judgment  be  given  against 
such  plea,  the  party  pleading  may  be  required  by  rule,  to  be  en- 
tered as  of  course,  to  plead  to  the  title  within  twenty  days  after 
service  of  a  notice  of  such  rule;  and  in  cat$e  he  shall  omit  so 
to  plead  within  that  time,  the  like  judgment  shall  be  had  against 
him  as  if  he  had  disclaimed,  as  provided  in  the  next  section. 

DiMbimer.  ^^8.  Such  person  may  by  plea  disclaim  all  right,  title  and  claim 
to  any  estate  of  inheritance  or  of  freehold  in  the  premises  des- 
cribed in  the  notice,  and  which  shall  also  be  described  in  such 
plea;  in  which  case  judgment  of  discontinuance  shall  be  enter- 
ed with  costs,  to  him ;  but  he  and  all  persons  claiming  under 
him,  bv  title  accruing  subsequently  to  the  service  of  the  notice 
herein  before  provided,  sbaD  be  forever  barred  from  all  claim  to 
any  estate  of  inheritance  or  freehold  in  the  said  premises. 

TodoekN,     **  §  9.  If  such  person  claims  title,  in  fee  or  for  life,  in  posses- 
!j^^,     sion,  reversion  or  remainder,  he  shall  declare  against  the  per- 
son serving  such  notice,  as  in  an  action  of  ejectment,  and  shall 
hereupon  become  plaintiff  in  such  actioq. 

Pkidbg.  «  §  10.  Such  declaration,  or  any  plea  herein  before  allowed, 
shall  be  deemed  a  pleading  within  the  rule  requiring  an  apear^ 
ance  and  plea  as  herein  before  provided. 
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^<&  11.  If  a  declaration  in  ejectment  be  tied  and  served  asBoteMAe* 
herein  provided,  the  plaintiff  therein  may  enter  a  nde  requiring  «*««*»<». 
the  defendant  to  plead  thereto  within  twenty  days  after  eervice 
thereof,  in  the  same  manner  and  with  the  like  effect  as  in  per- 
sonal actions. 

^§12.  Such  defendant  shall  demur  or  plead  thereto  in  the  Proceed- 
same  manner  as  herein  before  provided,  and  the  like  proceed- jjf  ^"" 
ings  in  all  respects  shall  be  had,  and  with  the  like  effect,  except 
as  herein  otherwise  provided. 

^  §  13.  If  such  plaintiff  claim  tlie  premises  in  question  by  ReTeniont,. 
virtue  of  any  estate  in  remainder  or  reversion,  he  shall  not  be 
required  to  establish  an  immediate  right  to  the  possession  of 
such  premises ;  but  if  a  verdict  be  found  in  his  favor,  the  time 
when  he  will  be  entitled  to  such  possession,  shall  be  specified  in 
such  verdict 

**§  14.  In  such  action  of  ejectment,  a  judgment  obtained  by  Eifeetof 
either  party,  shall  be  conclusive  against  the  other  party,  as  to^*''^'*^* 
the  title  established  in  such  action ;  and  also  against  all  persona 
claiming  under  such  party  by  title  accruing  subsequently  to  the 
service  of  the  notice  herein  before  provided. 

*'  §  15.  If  the  plaintiff  recover  and  be  entided  to  the  imme*  Wntor 
diate  possession  of  the  premit<es,  he  shall  be  entitled  to  a  writ  S^"^^ 
of  possession  as  herein  before  provided,  and  may  recover  the  proftu. 
value  of  the  use  and  occupation  of  the  premises,  by  a  sug-. 
gestionon  the  record,  in  the  same  manner  as  other  plaintiffs  in 
ejectment.  * 

^§16.  If  such  plaintiff  recover  upon  any  tide  in  reversion  or  Kever- 
remainder,  by  virtue  of  which  he  shall  not,  at  the  time  of  such  re-  JJtMwtei" 
covery,  be  entided  to  the  immediate  possession  of  the  pren;l8e8 
in  controversy,  no  writ  of  possession  shall  issue  upon  snob  judg- 
ment^ nor  shidl  any  claim  to  damages  be  suggested  upon  the 
record  ;  but  whenever  such  plaintiff  or  those  claiming  under 
him,  shall  be  entitled  to  such  possessioih  an  action  of  ejectment 
may  be  brought  for  the  recovery  thereof,  as  in  other  cases. 

^  §  17.  When  the  person  intended  to  be  proceeded  against  Proeeea* 
under  the  provisions  of  this  title,  shall  not  be  a  resident  of  this  JJf  JJmS^ 
state,  and  shall  not  have  been  personally  served  with  the  notice  deatt. 
specified  in  the  second  section  of  this  title,  the  party  seeking  to 
avail  himself  of  the  provisions  of  this  iitle,  may  present  a  peti- 
tion to  the  supreme  court,  setting  forth  such  facts,  together 
with  a  copy  of  such  notice ;  which  petition,  together  widi  the 
facts  stated  in  such  notice,  shall  be  v^ified  by  bis  affidavit. 

^  §  18.  Such  affidavit  shall  also  set  forth,  whether  the  party  lb. 
proceeded  against  has  any  agent  or  agents  within  this  state,  and 
the  names  and  residence  of  such  agents,  if  any  are  known. 

*' &  19.  The  court  may  thereupon,  in  its  diincretion,  mi^e  or-  n. 
der  Kvr  the  service  o(  su^oh  notice  upon  such  agent  or  acentt. 
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flMn-  ^^^20.  Upon  due  proof  of  the  service  of  such  notice  in  the 
manner  directed,  such  court,  upon  the  application  of  the  par^ 
giving  such  notice,  if  no  good  cause  to  the  contrary  appear, 
and  if  the  parted  proceeded  against  shall  not  have .  appeared 
pursuant  to  the  provisions  of  this  title,  may  direct  a  rule  to  ap- 
pear and  plead,  as  prescribed  in  the  fourth  section  of  thi^  title; 
and  thereafter  such  proceedings  may  be  bad,  and  with  the  like 
effect,  as  in  other  cases." 


Note  (A.) 

Pages  50  to  60  inclusive,  with  the  notes  thereto,  shew  in  what  cases, 
the  defence  of  Adverse  possession  cannot  be  sustained :  it  only  remains, 
therefore,  to  point  out  what  is  necessaiy  to  constitute  an  effectual  adverse 
possession,  in  cases  where  it  can  be  set  up  as  a  defence.  But  for  a 
thorough  understanding  of  the  subject,  a  previous  knowledge  of  the  ob- 
ject and  intent  of  the  Statutes  of  Limitations,  as  explained  in  the  Opin- 
ions of  the  Superior  Courts  of  Law  and  Equity,  is  essentially  necesssr 
fj.  Some  of  the  most  important  of  those  Opinions,  are  therefore^  iii* 
aerted.  - 

^Tbe  object  of  the  law,  [the  Statute  of  LifnUalions]  is  to  secure  the 
"  individual  from  the  machinations  of  dishonesty  when  attempted  under 
'*  the  advantages  attendant  upon  the  lapse  of  time,  loss  of  papers,  and 
^  death  of  witnesses.  But  when  cases  pres^ent  themselves  in  which  no 
'^  laches  can  be  imputed  to  the  plaintiffs,  but  great  injustice  would  be 
^  done  by  ap(%ing  to  such  cases  the  effect  of  the  Statute,  the  condu- 
^'  sion  of  Reason  and  of  the  Law  is  that  such  cases  were  not  in  the 
<^  mind  of  the  Legislature  when  enacting  the  law.  Such  are  the  cases 
^of  a  want  of  parties,  plaintiff  or  defendant,  whereby  a  temporary  sus- 
^  pension  of  legal  remedy  takes  place.  But  in  no  case  of  a  voluntary 
^'  abandonment  of  an  action,  has  an  exception  to  the  Statute  of  Liniita- 
<^  tions  been  supported.'^  Richards  Sf  others  vs.  The  Maryland  Inm- 
fsmu  Comnanyy  8  Oranch^s  /^p.  9S,  9S.  {Per  Johnson,  J.  ddivering  the 
Opifim  oj  the  Court.) 

So  in  the  case  of  Robbisonys.  GsmpbeO,  (3  Wheat.  Rq^.  2S4.)  Todd, 
J.  ddivering  the  Opinion  of  the  Ccurii  said :  ^  The  last  question  is,  whe- 
*'  tber  the  Statute  of  Limitation  of  Tennessee  was  a  good  bar  to  the  ac- 
^4ion.  It  is  admitted,  that  it  would  be  a  good  bar  only  upon  supposi- 
**  tion  that  the  lands  in  controversy  were  always  within  the  limits  of 
*'  Tennessee;  but  there  is  no  such  proof  in  the  cause.  The  compact 
^'of  Ae  states  [Virginia  and  Tennesue]  does  not  affirm  it,  and  the  pre* 
^  sent  boundary  was  an  amicable  adjustment  by  that  compact  It  canr 
^  not,  therefore,  be  affirm^  by  anv  Court  of  Law,  that  the  land  was 
*<  within  the  reach  of  the  Statute  of  Limitations  of  Tennessee  until  sfter 
^  the  compact  of  180S.    The  Statute  could  not  begin  to  run  until  it 
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<^  was  ascertained  ihat  the  land  was  within  the  jarisdictionaHimits  of 
*'  the  state  of  Tennessee. 

The  Statute  of  Limitations  is  suspended  during  war,  as  to  aliea  ene- 
mies.    Ogden  vs.  Blackledge^  2  CranMs  Rep.  272. 

A  war  sui^pends  the  operation  of  the  Statute  of  Limitations  be^een 
the  citizens  of  the  two  countries,  for  the  time  during  which  it  c:)ntinr^ 
ues.     WaU,  Jids.  Robson,  2  Jialt  fyAPC.  Rep.  498. 

^  The  Statute  of  Limitations  is  intended,  not  for  the  punishment  cTthose 
"  who  neglect  to  ati^aert  tlieir  rights  by  suit,  but  for  the  protection  ol  ttiose 
^  who  have  remained  in  possession  under  colour  of  a  title  beliared  to 
«  be  good."  JiTIver  *  Jil.  vs.  Ragan^  -i/.  2  Iflieat.  Rep.  29.  (^Per 
Marshall,  Ch.  J  delivering  the  Opinion  of  Uu  Court.) 

^'  It  must  be,  as  I  understand  the  law,  such  a  title  as  the  bw  will 
^^jnimafacie,  consider  a  good  title.''  Jackson  ex  dem.  Ten  Eydc  8fAl.  vs. 
JVo«/,  5  Cowen^s  Rep.  351.  {Per  Savage,  Ch.  J  delivering  the  Opinwn 
of  the  Court.)  8f  vide  Prancoise  vs.  De  La  Ronde,  8  Martin*$  Sep.  619. 
Bonne  Sf  M  vs.  Powers,  3  MartinU  Rep.  (JV!  S.)  458. 

^^  Statutes  of  Limitations  relate  to  the  remedies  which  are  furnished 
'*  in  the  Courts.  They  rather  establish,  that  certain  circumstances  sbaD 
"  amount  to  evidence  that  a  contract  has  been  performed,  than  dispense 
"  with  its  performance.'*  8tvrgesv&.  CrowninshieU  4  Unheal.  Rep.  207. 
{Per  Marshall,  Ch.  J.  ddvoering  the  Opinion  of  the  Court.) 

^  Every  Statute  of  Limitations,  being  in  restraint  of  right,  roust  be 
"  construed  strictly."  Pease  vs.  Howard^  1 4  Johns.  Rep.  480.  (Per  Vah 
Ness,  J.  delvoering  the  Opinion  of  the  Court.) 

To  constitute  a  valid  and  effectual  adverse  possession,  it  is  necessa- 

1st,  TTuU  it  be  commwced  under  Colour  and  Claim  of  Title : 

'^To  constitute  an  adverse  possession,  there  must  be  possession  un- 
^der  colour  and  claim  of  title.'^ — ^^It  has  never  been  considered 
^as  necessaiy  to  constitute  an  adverse  possession,  that  there 
^'  should  be  a  rightful  title."  Smith  ex  dem.  Teller  Sf  M  vs.  BurtisSf  M 
9  Johns.  Rep.  179,  180.  Sajae  Point,  Jackson  ex  dem.  Roosevelt  vs. 
Wheat.^  is  Johns.  Rep.  40.  Jackson  ex  dem.  Fanderlyn  8f  Belts  vs.  Mw^ 
ton  Sf  .^L,  18  Johns.  Kep.,S55.  Jackson  ex  dem.  Oansevoort  &  JlL  vs.  Par- 
ker, 3  Johns.  Cos.  124.  Jackson  ex  dem.  Young  8f  M  vs.  EUis  8f  M  13 
Jhhns.Rqi.  118.  Jackson  ex  dem.  8wartout  fy  Ux  vs.  Johnson^  5  Cow. 
Rep.  92.  Jackson  ex  dem.  Ten  EyckSfM  vs.  Frost,  5  Cow,  Rep.  350. 
Jackson  ex  dem.  Yoitng  Sf  Ai.  vs.  Camp^  1  Cow.  Rep.  609.  Jackson  ex  dem. 
OiUUandSfAl,  vs.  IVoodruffSf  AL,  1  Cow.  Rep.  285.  fy  Fide  Seymour  vs. 
DeLancey  Sf  Al.^  1  Hopk.  Rep.  448.  Jackson  ex  dem.  Gnnsevoort  4r  AL 
vs.  Limn,  3  Johns.  Cas.  1 15,  1 17.  Jackson  ex  dem.  Uasbrouck  vs.  Ver* 
mth/eoj  6  Cow.  Rep  680. 

^'  Seven  years  possession  without  a  colour  of  title,  is  not  sufficient  to 
bar  the  plaintiff  in  ejectment.    Stanley  vs.  Turnery  Cam.  if  Jfohe^  Rep^ ' 
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546.  Same  Case,  fi  Hayw.  Rep.  336.  Sf  Fide  ^nonynums  Case^  2 
Hof/w.Rep.  1S4.  Den  ex  dem.  Jonei  y».  RidleUj  2JV!  Car.  Laa,  Rep. 
399.  Denexdem.  Stanley  vs.  Turner,  1  Mutjih.  Rqf.  14.  Den  ex  dem. 
MidjfordSf  Ux.y&.  Hardison^iMurpk.  Rep.  166. 

^  Adverse  possession,  is  a  possession  under  colour  and  claim  of  ti- 
*«tlc.  9  Johns.  Rep.  179,  180.''  Rogers  vs.  HiUhouse,  S  Connect.  Rep. 
403. 

"  Tke  Act  of  Limitations  ripens  no  possession  into  title,  which  is 
^  unaoDompanied  with  a  colour  of  title."    Borrets  vs.  Turner^  2  Hayw. 

Rep.  114.  vs.  ^she,  llnd.  104.  Armour  vs.  fVhile^  Ibid.  69.  Grant . 

▼s.  Whbomej  Ibid.  57.  JlnonymouSy  Ibid.  134.  fy  Fide  PattonU  Lessee 
▼8.  jBaaon,  1  Wheat.  Rep.  480.  Tasker^s  Lessee  vs.  WhittingUm^  1  ^ar. 
4r  MRen.  R^.  151.    f/o/cA  vs.  Halch,  2  Ilayw.  Rep.  34. 

In  th^  case  of  Innis  vs.  MiUer  8f  M.  (10  MaHinU  Rep.  89t.)  The 
defendant  set  up  a  title  by  prescription^  and  to  make  out  the  requisite 
length  of  time  attempted  to  connect  their  possession  with  that  of  their 
prcSeceesor,  but  The  Court  said ;  ^^  Three  things  must  concur,  in  order 
"  that  they  may  unite  the  possession  of  tlieir  predecessor  to  their  own : — 
*'  1.  He  must  have  possessed  in  good  faith  and  under  colour  of  title.  S. 
^  It  must  be  continued,  and  without  interruption.  3.  It  must  be  that 
^  which  the  possessor  had  at  the  moment  ot^  the  tradition.  The  defend* 
^  ants  have  failed  to  bring  themselves  within  either  of  those  rules." 

An  individual  put  in  possession  by  the  Spanish  Government,  by  metes 
and  bounds,  of  a  part  of  the  King^s  land,  as  her  own,  acquired  such  ti- 
tle, which  strengthened  by  long  possession  must  prevail  Sanchez  Sf 
Wifers.  Gonzales^  U  Martinis  Rep.  201. 

In  the  case  otBloss  vs.  ■ ,  decided  October  Term,  1802,  (2  Haywr 
Rep.  223,)  Johnson,  J.  said ;  ^  Beven  years  possession  without  a  col 
^  our  of  tide,  will  bar  the  plaintifif 's  right  to  an  ejectment.''  But  the  re 
porter  adds  the  following  note  :  *^  QucBre^  as  to  the  seven  years  naked 
*'  possession  being  a  bar  to  the  plaintiff;  for  it  is  not  law  as  the  Court 
"  of  Conference  has  since  decided."  Fide  Stanley  vs.  7\imer,  {decided 
JimeTerm,  1804,)  Cam.  ^J^orw.  Rep.  545.  Same  Case,  (December, 
1804,)  2  Hayw.  Rep.  336. 

In  the  case  of  SomerviUe  vs.  /famtbon,  (4  WheaL  Rep.  233,)  where  a 
party  had  been  in  possession  more  than  seven  years  under  claim  of  ti- 
tle, {Per  Storv,  J.  cfcltoer itig  the  Opinion  of  the  Court,)  said  ;  ^  A  pos- 
^'  session  for  such  a  len^h  of  time,  under  title,  was,  by  the  Statute  of 
^^  Limitations  of  North  Carolina,  a  conclusive  bar  against  any  suit  by 
^  any  adverse  claimant,  unless  he  was  within  some  one  of  the  excep- 
^'  tions  or  disabilities  provided  for  by  that  Statutes." 

Under  the  Statute  of  Limitations  of  Tennessee  of  1797,  c  43.  s.  4« 
peaceable  and  uninteirupted  possession,  daiming  to  hold  the  land  ad- 
verse to  the  claims  of  all  other  persons,  for  seven  yearn,  under  a. grant 
or  deed  ol  conveyance  founded  on  a  grant,  gives  a  complete  title  to  the 
person  who  has  the  possession.  Ptiee  Sf  M  vs.  Bamdin  8f  M  il 
Wheta.  Rep.  325. 
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A  devise  is  colour  of  title,  and  seven  years  possession  under  it  bars 
the  right  of  entry.  Den  ex  dm.  Evana  vs.  SatterfieU  1  Murph,  Rep. 
413. 

Although  it  is  well  settled  in  the  State  of  Neiv-York,  and  in  most  of 
the  other  States  of  the  Union,  that  a  possession,  to  be  adverse  to  the 
true  owner,  must  be  under  Colour  and  Claim  of  Title  ;  yet  a  contrary  opin- 
ion Heems  to  be  held  in  :«ome  few  of  the  States ;  and,  in  one  instance,  at 
least,  the  question  was  left  undecided. 

In  the  case  of  the  Lessee  of  PtHtt  vs.  GiWeri,  decided  in  the  District 
Court  of  the  United  States  for  the  District  of  Pennsylvania  in  the  third 
Circuit,  (1  Hattys  Journal  of  Jurtwrticfencc,  256,)  WASBmoTON,  Judge, 
in  his  Charge  totheJury^  naid  ;^^  Whether  to  support  the  possessian  of  a 
"  person  who  enters  without  title  upon  a  piece  of  land,  who  encloses, 
"improves  and  cultivates  it,  and  continues  the  same  peaceably  for  the 
**  space  of  twenty-one  years,  it  is  mcumbent  upon  him  to  show  that 
*^  such  possession  was  taken  and  continued  under  a  claim  or  colour  of 
"  title,  is  a  question  of  great  importance,  and  in  my  opinion,  of  no  small 
"  difficulty.  The  affirmative  of  this  question  seems  to  be  maintained 
^  by  the  learned  Judges  of  New- York,  and  that  opinion  is  therefore  en- 
"  titled  to  our  highest  respect.  My  own  mind  is  not  decided  upon  this 
**  point,  and  as  it  is  not  material  to  the  decision  of  this  case,  I  shall  ex* 
"press  no  opinion  upon  it." 

In  Anderson  vf*.  Gti6er(,(l  Bay's  Rep.  315,  S16.)  Bay,  J.  Held,  "That 
"  wherever  a  party  intended  to  rely  on  possession  for  title,  it  was  ne- 
"cessary  either  to  prove  payment  of  a  consideration,  or  other  colour 
'^of  a  title;  because  it  was  occupancy  alone  that  the  law  regarded,  as  a 
"sufficient  title  in  such  cases."  Sf  Vide  Strange  vs.  Dwtham  S  Bay^s 
Rep.  429. 

In  Gay  vs.  Moffitj  {2  BihVs  Rep.  206.)  which  was  an  action  (5f  eject- 
ment. Judge  Logan,  who  delivered  the  C^nion  of  the  Courtj  said  ;  "  It 
"  will  be  admitted,  that  a  mere  naked  possession  for  twenty  years  will  in 
"  general  bar  this  action.  But  a  right  thus  derived  must  be  founded  on 
"  an  adverse  possefsion.^' 

And  in  the  case  of  Den  ex  dem.  Van  WickU  vs.  dlpaugk,  (2  Penn.  Rep. 
452.)  Pennington,  J.  said ;  "  W^ether  Fairly  went  into  possession 
**  under  an  equitable  title,  or  under  n  i  title  at  all,  is  in  my  view  of  the 
"  subject  immaterial,  if  he  held  as  his  own  and  denied  the  right  of  John- 
"  son." 

And  this  sterna  formerh  to  have  been  the  doctrine  in  Connecticut ; 
for  in  the  case  of  Trowbridge  vs.  Royce^  (1  Roofs  Rep.  50.)  where  it  ap- 
peared upon  the  evidence,  that  "  the  plaintiff's  ancestor  more  than  fif- 
teen years  before  the  commencement  of  the  suit,  gave  the  defendant  li- 
cence to  build  a  shop  upon  this  plot  of  ground,  without  any  considera- 
tion, and  to  use  and  improve  it  without  any  limitation  as  to  time,  or  re- 
serving any  rent,  that  the  defendant  accordingly  built  a  shop  on  said 
ground,  and  had  continued  to  use,  improve,  and  enjoy  it  as  bis  own 
without  any  claim  or  molestation  from  any  person  for  more  than  fifteen 
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years,  ice  Verdict  and  judgment  for  the  defendant.*'  if  Vide  Lane 
vs.  Copley,  1  Ibid.  68.  Smith  vs.  Isaacs^  1  Ibid.  151.  MUer  vs.  Dm^ 
1  Ibid.  412. 

And  in  the  case  of  Overfidd  vs.  Christie  fy  M  (7  Serg.  fy  R.  Rtp. 
177.)  TiLGHMAN,  Ch.  J.  Mivering  the  Opinion  of  the  Court^  said ;  ^^  Our 
^  law  permits  all  persons  whether  in  or  out  of  seisin  or  possession,  to 
^  transfer  their  claim,  such  as  it  is,  good  or  bad,  by  deed  or  will.  And 
^  I  have  no  manner  of  doubt,  that  one  who  enters  as  a  trespasser,  clears 
"  land,  builds  a  house  and  lives  in  it,  acquires  somethif^  tghich  he  may 
*^  transfer  to  another  ;  and  if  the  possession  of  the  two  added  together, 
<(  amounts  to  twenty-one  years,  and  was  adverse  to  him  who  had  the  legd 
*^  tiiUj  the  Act  of  Limitations  will  be  a  bar  to  his  recovery." 

Actual  occupation  of  land  for  21  years,  however  tortious  or  destitute 
of  cdour  of  tidd;  gives  a  right  to  the  extent  of  the  indosure,  against  all 
the  world,  but  the  State.  Mjmshmer  fy  M  vs.  Pattern,  10  Serg.  Sf  JR. 
jRep.  S34. 

But  no  Act  or  Deed  which  is  void  can  be  the  Foundatian  of  an  adverse 
'  Fossesiiony  for  it  can  give  no  colour  of  title. 

A  sheriff's  deed,  which  is  void  for  want  of  jurisdiction  in  the  Court 
under  whose  judgment  the  sale  took  place,  is  not  such  a  conveyance  as 
that  a  possession  under  it  will  be  protected  by  the  Statute  of  Limita- 
tions.  Den  ex  dem.  Walker  vs.  Turner,  9  fVheat.  Rep.  541.  And  in 
citing  the  case  of  Harris  and  Holmes  vs.  Bledsoe^s  Lessee^  decided  by  the 
Smfreme  Court  of  Errors  and  Appeals  of  the  State  of  Tennessee^  in  Januar 
ly,  1821,  the  Supreme  Court  of  the  United  States^  coincide  with  Uid 
opinion  given  by  the  Court  of  Tennessee^  and  say  ; ''  But  the  infirmity 
'^  of  the  defendant's  title  lay  in  one  of  the  links  of  the  chain,  which  was 
*'  that  of  a  deed  from  executors  who  had  no  power  to  seU  and  convey 
^  by  the  law,  nor  was  it  given  by  the  Will  of  the  Testator.  Even  a  deed 
^'  of  confirmation,  which  was  executed  with  a  view  to  cure  this  defect  in 
^  the  title,  was  unavailing,  ^  because,'  to  use  the  language  of  one  of  the 
^Judges,  *the  Act  to  be  confirmed  was  void.'"  Ibid,  551. — Sf  Vide 
Pray  vs.  Fierce,  7  Mass.  /lep.  383. 

In  the  case  of  The  Lessee  of  Powell  8f  M  vs.  Hartnan^  on  a  certificate 
of  division  of  Opinion  of  the  Judges  of  the  Circuit  Court  of  the  United 
States^  for  the  Distnct  of  West  Tennessecy  The  Suprebie  Court  of  the 
UniTCD  States,  at  their  January  Session,  1829,  ordered  it  to  be  certified 
to  the  said  Circuit  Court,  **  That  a  void  deed  is  not  such  a  conveyance, 
"  as  that  a  possession  under  it  will  be  protected  under  the  Statute  of 
"  Limitations."    Peters'  Rep.  {Sup.  O.  U.  S.)  241,  242. 

In  the  case  of  Oaiatian  Sf  M  vs.  Cunningham,  ( On  JlppedL,)  8  Cow. 
Rep.  374.)  Woodworth,  J.  said ;  "  The  quention  of  confirmation  ap- 
"  plies  only  to  the  purchase  by  the  trustee  ;  that  being  a  subject  of  con- 
^'  firmation.  If  the  previous  proceedings  were  fraudulent  and  void,  it 
"  was  incapable  of  confirmation.  In  Cok.  Lit.  295,  6.,  the  doctrine  is 
^  laid  down,  that  a  confirmation  may  make  a  voidable  or  defeasible  es- 
"  tate  good ;  but  it  cannot  strengthen  a  void  estate."  (5  Fin.  389, 
{Y.)plbS.P.) 
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In  the  case  oiBrmnley  vs.  Holland SfM,  {Qnmer's  Cos.  in  Ch.  M.) 
Eldon,  Ld.  Chancellor,  said ;  ^  I  do  not  see  how  a  deed  which  is 
^^  null  and  void  is  capable  of  confirmation." 

A  void  lease  is  incapable  of  confirmation  at  Ia«T.  Sindair  vs.  Jbcfc- 
wn  ex  dm.  Fidd,  {In  Error,)  8  Cow.  JZqi.  544,  588. 

The  purchaser  of  a  real  estate  of  a  minor  cannot  avail  himself  of  the  pre- 
scription breri  temporis,  if  all  the  legal  formalities  were  not  observed  in 
the  sale.  Francme  vs.  De  La  Ronde,  8  Martin's  Aep.  619,  631  ;  The 
Court,  speaking  of  the  defendant's  deed,  said  ;  ^  It  purports  to  be  a 
^'  sale,  made  by  a  tutrix  of  the  property  of  her  ward,  and  as  such  is 
''  whdly  informal  and  illegal,  the  requisites  of  the  law  cited  not  having 
"  been  complied  with.  The  vendee  saw  roost  clearly  that  he  was  pur^ 
<(  chasing  from  one  person  the  property  of  another.^' 

That  deeds  which  are  absolutely  void  cannot  be  the  foundation  of  title^ 
or  that  a  Cestmmie  trust  can  claim  nothing  under  a  deed  which  is  fraud- 
ulently obtained  oy  his  trustee  or  agent  acting  under  his  authority*  need 
not  to  be  controverted.     Brooks  vs.  Marbury,  11  Wheat.  Rep^  90. 

Possession  under  a  void  execution  was  obtained  by  the  attornment  of 
the  defendant's  tenant :  Hddj  that  the  attornment  was  void ;  that  the 
possession  thereby  obtained  was  not  adverse  to  the  defendant,  or  his 
assigns  :  and  must  be  held  as  the  tenant  held  it,  (viz.)  as  the  tenant  of 
the  defendant,  or  his  assignee.    Hodeins  vs.  Hdme,  4  LittelPs  Rqp.  310. 

'^  There  was  another  ground  of  defence  mentioned  and  discussed  up- 
*'  on  the  argument ;  and  that  was  the  existence  of  an  adverse  posses- 
**  sion  of  20  years,  sufficient  to  toll  the  plaintiff's  entry.  From  tne  time 
**  that  Miller  and  the  other  tenants  ^surrendered  their  possessions  to  Toy- 
^  lor,  to  the  time  of  bringing  the  suit,  above  20  years  had  elapsed,  and  if 
^  the  Statute  of  Limitations  had  begun  to  run  from  the  time  of  that  sur- 
*^  render,  the  lessors  of  the  plaintiff  would  undoubtedly  have  been  barred. 
^*  But  it  did  not  begin  to  run,  for  reasons  which  I  shall  presently  men* 
^  tion.  It  has  been  urged  that  there  was  a  suspension  of  the  Statute  by 
"  reason  of  coverture,  rights  in  remainder,  &c.  This,  however,  is  a 
'  mistake.  There  was  no  disability  on  the  part  of  Lady  Sktrling,  and 
^  she  owned  the  whole  estate  in  fee,  under  her  husband's  will,  at  the 
**  time  otTayloT^s  entry."—"  But  the  reason  why  the  Statute  of  Limita- 
*^  tions  did  not  then  begin  to  run  against  her,  is  this,  that  the  surrender 
*'  was  not,  ofiUdfy  and  without  reference  to  the  title  of  Taylar^  a  dissei- 
^'  sin  or  ouster  sufficient  to  set  the  Statute  in  motion.  There  is  no /act 
^  found  by  the  special  verdict  amounting  to  an  ouster,  unless  it  be,  what 
^*  is  termed  in  the  case  the  attornment  of  the  tenants  in  acknowledging 
^  to  hold  or  accepting  leases  under  Tayhr  instead  of  Lady  Stirling.  But 
^  unless  Tojflor  was  lawfully  entitled  to  the  possession,  this  attornment 
^  could  not,  in  any  way,  prejudice  the  rights  of  Lady  StirKng,  and  it 
<'  was,  of  itself  null  and  void."  Jadcsan  ex  dem.  UvingsUm  ^  •«•  vs.  De 
Lancyand  Russdly  {In  Error,)  13  Johns.  Rep.  652,553.  (Per  Kent, 
Ch.  J.)  6f  Vide  Jadcson  eo?  dem.  Van  Beuren  ir  ^*  ▼»•  Vodmrgfi^  9 
Johne.  Rep.  870, 277. 
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Where  ^M  tenant,  from  year  to  year,  takes  a  lease  from  B^  the  act  is 
void ;  and  cannot  work  an  adverse  possession  against  ^*  Jackson  ex 
dm.  WiUiams^M  vs.  MiUer,  6  Caw.  Rep*  761. 

In  the  case  o{  Jackson  ex  (fem.  fVintl^rop  vs.  W€Uer$^  (12  Johms.  BLep, 
865,)  the  plaintiff  produced  the  Letters  Patent  to  Elkanah  Dean,  and 
others,  issued  by  the  Colonial  Grovernnicnt  of  ihe  Province  of  JVet^- Forfc, 
dated  the  1 1  th  of  July,  1769,  and  made  out  a  regular  title,  under  that  pa« 
tent,  to  lot  No.  70.    The  possession  of  ihe  defendant  was  admitted. 

The  defendant  produced  a  writing  dated  the  28th  of  June,  1768,  from 
Francis  Mackay,  who  claimed  under  a  grant  from  the  Frenck  Canadian 
Government,  to  one  La  Gauchelierre^  prior  to  the  conquest  of  Canada^ 
by  which  one  Jaques  La  Framboise  was  permitted  to  take  two  lots  of 
land  in  Mackay^s  Seignory  on  Lake  Champlain^  and  settle  himself  there. 
La  Framboise  had  entered  in  1763,  by  permission  from  JUackay^  but  did 
not  continue  long  ;  and  again  in  1768  entered  under  the  above  writing 
from  Mackay^  and  continued  there  until  the  American  war,  haTing  clear-* 
ed  about  twelve  acres,  when  he  left  the  premises ;  and  again  returned  in 
1794,  and  remained  in  the  possession  until  January  25,  1803,  when  he 
conveyed  to  Ovaries  L.  SaiOey^  in  fee,  all  his  right  in  the  said  Lot  No. 
70  in  DeanU  patents  On  the  l7th  of  JUarc^  180S,  Saittey  conveyed  to 
the  defendant  in  fee« 

Thompson,  Ch.  J.  delivered  the  Opinion  of  the  Court,  and  after  disciiss-' 
ing  the  question  of  title,  in  conclusion,  said ;  ^The  doctrine  of  this 
'^  Court  with  respect  to  adverse  possession,  is,  that  it  is  to  be  taken 
*^  strictly,  and  not  be  made  out  by  inference,  but  by  clear  and  positive 
"  proof.  Every  presumption  is  in  favour  of  possession  in  subordina- 
*'  tion  to  the  title  of  the  true  owner.  (9  Johns.  Rep.  167.)  It  must  be 
'^ hostile  in  it^s  inception,  and  continued  so  for  twenty  years;  and  must 
^be  marked  by  definite  boundaries.  (1  Johns.  Rep.  156.  2  Johns.  Rep, 
*^230.)  The  possession  held  by  La  Framboise,  prior  to  his  conveyance 
^4o  SatKev,  in  1803,  cannnot  be  deemed  advers^  if  his  original  entiy 
^'  under  Juackny,  is  not  to  be  so  considered,  as  it  clearly  is  not,  it  being 
'^  taken  under  a  foreign  government,  which  we  must  reject  as  a  legitimate 
^  source  of  title.     The  plaintiff  must,  accordingly,  have  judgment.'*' 

^  Deeds  conveying  the  whole  property  of  a  person  making  them  to  a 
woman  with  whom  he  cohabited,  without  any  proof  of  valuable  consid^ 
eration  paid  by  her,  she  not  having  means  to  make  such  purchases,  will 
be  prestmned  to  be  void,  as  against  creditors.  The  Statute  of  Limita^* 
tions  does  not  run  in  such  cases."  BuistSf  RowandrB.  Smyth,  Adm^r. 
^c,  2  Eq.  Rep.  {Dessaussure^s)  214. 

A  title  void  in  itself  will  prevent  him  ih  whpse  fiivour  it  was  executed^ 
from  pleading  prescription.  Dujour  vs.  Camfranc,  1 1  MartinU  Rep,  715. 
Fy  uiue  vr<.  Hopkins  Sf  AL,  4  Martinis  Rep.  (JVt  S.)  224.  Bonne  ^  AL  vs. 
Powers,  3  ttnd.  (JV.  S.)  462. 

The  prescription  of  four  years  against  minors,  runs  only  against  them 
for  those  acts  were  the  forms  of  law  have  been  pursued  in  the  aliena-* 
tion  of  their  property.  M.  if  F.  Oayoso  De  Lemos  vs.  Garcia,  1  Mat" 
tin^s  Rep.  JV*.  S.  324. 
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In  the  case  of  Rabineau  vs.  Cormier  (1  MartW$  Rep.  M  &  461.) 
TuR  Court  said ;  ^  Under  tbe  circufnstances  of  Elrror  on  the  part  of 
^  the  Vendor  in  delivering  property  not  sold)  and  Error  on  the  part  of 
^  the  Vendee,  in  taking  posBeesion  of  that.which  he  did  not  purchase, 
^die  question  is  can  the  latter  bold  it  by  prescription  t  We  think  not. 
*^  An  important  and  indispensable  reqinsite  is  wanting,  to  oiake  out  a  title, 
^of  the  kind;  the  intention  to  possess.  The  Vendee  intended  to  enter 
^into^  and  hold  the  property  sold  him.  What  he  possessed  over  and 
'*above  the  quantity  purchased,  was  in  error." 

"1£  ikiR  title  under  which  tbe  acquisition  is  made,  be  null  in  itself 
^  from  defect  of  form,  or  discloses  facts  which  show  the  person  from 
^' whom  it  is  acquired  has  no  title,  it  cannot  form  the  basis  of  this  pre- 
Ascription;  [Preseriptio  longi  temporis^]  itecause  the  party  acquiring 
*^  must  be  presumed  to  know  the  law,  and  consequently  wants  thecinitito 
*^dominij  which  ii«  indispensable  in  cases  of  this  kind.  But  where  the 
**title  is  free  from  these  defects,  and  the  property  is  not  transferred,  by 
^want  of  title  in  the  party  making  the  transfer,  then  it  forms  a  good 
"ground  for  the  prescription ;  or  in  other  words,  the  enquiry  is,  wheth- 
*•  er  the  error  be  one  of  fact,  or  of  law."  L.  ^  F.  Frique  vs.  Hopkins 
ft  M,  4  Martin's  Rsp.  JV.  S.  324. 

But  where  possession  is  taken  and  held  under  an  instrument  which 
is  not  void  but  only  voidcMej  the  prescription  will  run.  So  the  Testa- 
tor's concubine  may  proscribe  under  his  wiD,  against  his  brothers  and 
sisters.  And  the  action  of  inoffidosi  testamentiy  by  which  they  might 
avoid  such  will,  is  barred  by  the  lapse  of  five  years,  CarrePs  Heirs  vs. 
Cabaret,  1  Martin's  Rep.  375,  40& 

Devise  to  trustees  in  fee,  in  trust  to  permit  A.  H.  to  receive  the  rents 
una  profits  for  life ;  remainder  to  W.  H.  in  tail ;  remainder  to  J.  S.  in 
fee :  HeU  that  a  fine  with  proclamations,  levied  by  W.  H.  to  a  stranger 
in  the  lifetime  of  A.  H.  was  void ;  and  therefore  the  heir  of  J.  S.  was 
not  barred  by  non-claim  and  want  of  entry.  Doe  ex  dan.  James  fy  Ux, 
vs.  Harris,  5M.SfS.  Rep.  336. 

A  Sherifi's  deed,  which  recites  the  execution  under  which  the  lands 
in  dispute  were  sold,  as  having  been  tested  and  signed  by  the  Deputy 
Clerk,  shaB  enure  as  colour  of  title.  For  althoufch  the  constitution  de- 
clares, that  aO  writs  shall  bear  teste  and  be  signed  by  the  Clerks  of  the 
respective  Courts,  yet  a  Writ  cf  Execution  is  not  necessarily  void  be- 
causeit  bears  teste  and  is  signed  by  a  Deputy  Clerk ;  because  the  Act 
of  1777,  Ch.  S  Sec.  95,  provides  that  in  the  event  of  the  death  of  the 
principal  Clerk,  the  Deputy  shall  sue  out  writs  and  other  process.  Den 
m  iens.  Jones  vs.  Putney  3  Murph.  Rqp.  562. 

A  grant  of  Administration  which  was  originaOy  void,  and  not  mer^ 
voidable,  can  acquire  no  validity  from  an  acquiescence  of  twenty  years, 
or  any  longer  period.  And  the  tenants  who  held  under  a  conveyance 
from  tbe  administrator,  executed  upon  a  sale  made  twenty-six  years  be* 
fore  the  trial,  in  pursuance  of  a  license  firom  the  Court,  to  sell  the  whole 
real  estate  of  the  Intestates  to  pay  their  debts,  could  not  sel  up  such 
Qonveyance  and  their  poesesvoa  under  it  in  bar  of  the  demandaht'e  ac- 
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tioD.  WiLDE}  3^  in  ddwering  the  OpiiMm  of  ihi  Courty  said ;  ^^Nor  can 
^  lapse  of  time  render  an  act  valid,  which  was  originally  void.  Qsmdab 
tttiho  non  vaUl^  tractu  ttmporis  nan  coitvofetcil."  It  was  also  Hdd^  That 
the  Statute  of  MaasachusettSi  of  1817,  Ch.  190,  §  12,  by  which  actions 
to  recover  real  estate  sold  by  adininistratorsi,  &c.  on  license,  are  linnted 
to  five  years,  applies  only  to  sales  made  subsequently  to  the  passing  of 
the  Statute.  Such  a  saJe  made  previously  to  the  passing  of  the  Statute, 
maybe  avoided  after  the  lapse  of  twenty  years.  Holyoke  vs.  HaMsM 
*  Kr.,  5  Pidur.  lUp.  20,  27. 

In  the  case  of  La  Frambois  vs.  Jadcson  ex  dem.  Smith  ^  j9L  (/n  Errors 
8  Cbtr.  jRep.  589,  605.)  Golden,  Senator,  said ;  ^^  I  admit,  also,  that  if 
^^an  adverse  possession  be  claimed  under  a  grant  or  conveyance  which 
^  never  could  have  been  the  foundation  of  a  good  title,  it  cannot  bar  the 
^*  recovery  of  one  who  shews  a  perfect  title.'' 

•Snd  for  this  Reason  it  is  that  Stattdes  of  Limitations  do  nU  extend  to 
casts  of  Fraud  ;  and  that  no  Act  or  Deed,  which  is  Fraudulent  can  be  the 
Foundation  of  an  adverse  Possession  ;  because,  being  absohudy  void,  and 
nut  merely  voidable,  it  cannot  afford  colour  of  Title  ;  andwiJjumt  colour 
of  Title,  there  is  nothing  whereby  an  adverse  possession  can  be  sustained. 

^  The  common  Law  of  England  abhors  every  species  of  covin  and 
"collusion."    Roberts  on  Fraud.  Conv.  520,  Ch.  5.  Sect.  1. 

*'  So  general,  indeed,  is  the  condemnation  of  all  fraudulent  acts  by  the 
^'  Law  of  England,  that  a  fraudulent  estate  is  said  in  the  masculine  lan- 
^'guage  of  the  books,  to  be  no  estate  in  the  judgment  of  the  Law.  It 
'^  forfeits  the  protection  of  every  statute  which  gives  confirmation  to 
^'doubtful  titles,  and  while  a  disseisor  has  the  benefit  of  the  Statutes  of 
<^  Fines  and  L'unitations  in  support  of  his  wrongful  tide,  a  title  acquired 
^'  by  covin  is  indefinitely  open  to  be  disputed,  and  even  acts,  as  well 
^^  judicial  as  others,  which  of  themselves  are  just  and  lawful,  if  infected 
''  with  fraud,  are  in  judgment  of  Law  vitious  and  unavailing ;  for  the 
^'  maxim  is  quod  alias  bonum  et  justum  est,  si  perfraudem  petatur,  nudum 
^^  et  injusium  Mcitur.  All  the  partialities  of  the  Law  expire  under  its  an- 
"  tipathy  to  lYaud."    Ibid. 

'^According  to  the  greatest  authorities  a  covinous  conveyance  of  Land 
^'  is  as  no  conveyance  as  against  the  interest  intended  to  be  defrauded, 
^'  and  ought,  by  the  rules  of  good  pleading,  so  to  be  treated,  where  a 
^<  party  is  seeking  to  avail  himself  of  the  protection  of  the  Statutes  of 
'^  Fraudulent  conveyances,  for  the  maxim  is  pro  possessore  habetur  qui 
''  dolo  disiUpossidere."^    Ibid.  596. 

Length  of  time  may  bar  an  Equity  ;  twenty  years  possession  bars 
alt  Equity  of  redemption ;  but  no  time  can  cover  a  fraud.  *^  It  is  true 
^  tliat  in  cases  of  firaud  no  time  can  cover  the  firaud.'^  Pickering  vs. 
Lord  Stamford,  2  Fes.Jun.  230. 

A  title  in  whatever  manner  perfected,  if  obtained  by  Fraud  is  void. 
Qalatian  vs.  Enrin,  1  Hopkinsi*  Ch.  Rep.  48,  55.  Smithwick^M  vs. 
Jbrdcai^  15  Mass.  Rep.  113.  Jackson  ex  dem.  OObert  vs.  Bwgo^  10 
Johns.  Rep.  4fily^l.    Brooke  rs.  Me^bury,  U   Wheal.  Rqff.  90.    lis- 
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mgiton  vs.  BiMs  ^  JlL^2  Jokns.  Ch.  Rap.  512.  BcydvB.  Dwdap,  1 
Mm.  Ch.  Rip.  482.  WendM  vs.  Van  Rensselaer,  Ibid.  350.  Bright 
Ex^ar.  vs.  £j/non,  1  Airr.  JRi».  395.  GtMnns  vs.  Creee^  2  Sch.  4^  L^r. 
223.  Carets  vs.  Johnstofij  ibid.  307.  iTennec^  vs.  Daly,  Ibid.  355, 
375, 379,  380.     Oiffard  vs.  /fort,  1  Ibid.  386,  409. 

"/n  Femtorh  Case,  (3  Co.  77.)  it  was  resolved  that  a  fine  levied  by 
^'  Fraud  was  not  binding, '  and  that  such  Traudulent  estate  was  as  no  es- 
'^  tate  in  judgment  of  Law,'  and  it  was  declared  that  all  acts  and  deeds, 
^'judicial  as  well  as  extrajudicial,  if  mixed  with  Iraud  were  void.''  Jack- 
son ex  dent.  GUberl  vs.  Burgatt,  10  Johns.  Rep.  463.  (Per  Kent,  Ch.  J. 
delivering  the  Opinion  of  the  Court.) 

Fraud  will  vitiate  any  contract.  WiUson  vs.  Foree^  6  Johns.  Rep.  110. 
Whdan  vs.  Whdan,  3  Cow.  Rep.  537.  Sej/motir  vs.  Dekmeey,  3  Coie. 
Rep.  445.  Murray  vs*  Palmer,  2  Sch.  Sf  Lefr.  474.  Bliss  i'M  vs. 
Thompson,  4  Mass.  Rep.  488.  ObttoH  4^  M  vs.  TAe  Uo«f<m  Marine  In* 
swance  Company,  8  /Md.  515. 

Where  a  conveyance  of  Land  was  obtained  by  fraud  and  imposition, 
and  the  same  was  acknowledged  and  recorded,  and  possession  taken 
by  the  grantee,  it  did  not  operate  such  a  disseisin  as  disabled  the  grant- 
or afterwards  to  devise  the  estate.  Smithwick  ^  M.  vs.  Jordan,  15  Mass. 
Rep.  113. 

A  grantee  under  a  fraudulent  conveyance  cannot  acquire  a  title  by 
possession  against  the  creditors  of  the  grantor.  Beach  vs.  CaUin,  4 
Day's  Rq>.  284. 

In  this  case  {Page  294)  Swift,  J.  said ;  "  The  other  question  i% 
*^  whether  the  defendant  can  protect  himself  by  the  possession  of  fifteen 
'^  years  under  the  Statute  concerning  the  possession  of  Lands.  It  is 
^^  unnecessary  to  consider  the  question  whether  firaud  will  take  the  case 
^  out  of  the  Statute ;  for  I  apprehend,  on  a  sound  construction,  it  will 
^^  be  found  neither  to  be  embraced  by  the  words,  nor  comprehended 
^within  the  meaning  of  the  Statute ;  and  it  would  be  a  new  idea  to 
*'  construe  a  Statute  liberally  for  the  protection  of  Fraud." 

^  It  is  generally  true  that  a  man  shall  not  be  received  to  aver  against 
^^his  own  deed.  But  the  case  of  fraud  is  always  excepted  which  viti- 
^  ates  every  transaction  :  and  a  deed  obtained  by  fraud  is  to  be  consid- 
^'ered  as  a  void  contract  as  to  the  fraudulent  party."  Bliss  ^  Al  vs. 
Thompson,  4  Mate.  Rep.  492. 

In  the  case  of  Kirk  Sf  M.  vs.  Smith  ex  dem.  Penn.  (in  error,) 
(9  Wheat.  Rep.  241,  288.)  Marshall,  Ch.  J.  delivered  the  Opinion  of 
the  Court ;  in  speaking  of  ^'  those  rules  vfhidi  apply  to  AeU  of  iMiitatian 
^'  generaOy,"  he  said ;  ^  One  of  these  which  has  been  recognized  in  the 
^Courts  of  England,  and  in  all  others  where  the  rules  established  in 
<^  those  courts  have  been  adopted,  is,  that  possession  to  give  title  must 
^^  be  adversary."  And  he  added ;  ^To  allow  a  different  construction, 
»  would  be  to  make  the  Statute  of  Limitations  a  Statute  for  the  encour- 
*^  agement  of  frauA^a  Statute  to  enable  one  man  to  steal  the  title  of 
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^'  another  by  professsing  to  hold  under  it.    No  laws  admit  of  such  ooa^ 
^  struction. 

%^ndU  matters  not^whelher  a  Fraud  be  committed  (igainst  a  party  to  ih^ 
fraudulent  Transaction^  or  against  third  Persons^  not  Parties  thereto. 

An  agreement  may  be  infected  with  fraud  by  being  a  deceit  on  other 
persons  not  partieH  to  that  agreement.  *^  Particular  persons  in  con- 
^'  tracts  shall  not  only  transact  bona  fide  between  themselves,  but  shall 
^  not  transact  mala  fide  in  respect  of  other  persons,  who  stand  in  such 
^  a  relation  to  either  as  to  be  affected  by  the  contract  or  the  consequent 
«  ces  of  it."  Earl  of  Chesterfield  8fAl  vs.  Sir  Abraham  Jansen,  2  Ves. 
Sen.  Rep.  156.    ^  Fide  Whdan  vs.   Whdan,  3  Cow.  Rep.  631. 

"*  Whether  a  transaction  be  fair  or  fraudulent,'  is  often  a  question  of 
^^  Law :  it  is  the  Judgment  of  Lau^  upon  facts  and  intents.  The  Indemr 
**  nityj  which  is  the  consideration  of  the  deed  in  question,  I  allow  to  be 
^'  a  good,  valuable  and  true  consideration  :  and  I  allow  this  deed  to  be 
^  a  valid  transaction,  as  between  the  parties.  But  valid  transactions,  as 
^  between  the  parties,  may  be  fraudulent  by  reason  of  covin,  collusion, 
''  or  confederacy  to  injure  a  third  person :  for  instance— -A.  buys  an  es- 
<^  tate  from  B.  and  forgets  to  register  his  purchase  deeds  :  if  C.  with  ex- 
^'  press  or  implied  notice  of  this,  buys  the  estate  for  a  full  piice,  and  getft 
^  his  deeds  registered  :  this  is  fraudulent,  because  he  assists  B.  to  injure 
^'A.  Or,  if  a  man,  knowing  that  a  creditor  has  obtained  a  judgment 
^'  against  his  debtor,  buys  the  debtor's  goodi*  for  a  fuU  price,  to  enable 
^im  to  defeat  the  creditor's  execution ;  it  is  fraudulent  Again,  if  a 
^*  man  knowing  that  ^  an  executor  is  wasting  and  turning  the  testator's 
*^*  estate  into  money,  the  more  easily  to  run  away  with  it,'  buys  from  the 
^'  executor,  with  that  view,  though  for  a  full  price ;  it  is  fraudulent'* 
Sir  Edward  fVorseley  Sc  ./S/.,  .Assignees,  ^c.  vs.  De  Mattos  4"  Slader,  I 
Burr.  Rep.  474.  (Per  Lord  Mansfield,  delivering  the  Opinion  of  the 
(hurt.) 

Mr  is  the  fnvestigafion  of  Fraud,  exdusioeh/  confided  to  Courts  of  £qin- 
tt;  Courts  of  law  has>e,  aboyjurisdietian  insuch  Cases.  The  difference  i$y 
that  at  LAW,  Fraud  m/ust  be  proved  ;  in  equity  itmay  bcFKB^vMED. 

^^  Courts  of  Equity,  and  Courts  of  Law,  have  acotietcrreMl  jurisdiction^ 
^^  to  suppress  and  relieve  against  Fraud.  But  the  interposition  of  the 
^*  former,  is  often  necessi^  for  the  b^terinoestigating  trutn,  and  to  give 
^  more  complete  redress."  Bright^  Ex^or.  ^c.  vs.  Ei/non,  I  Burr.  R^^k 
396.  {Per  Lord  Mansfield,)  ^  Fide  3  Blade.  Comn.  431,  437,  439. 
fioreis^  vs.  Swigery,  3  Har.  ^  JiTHen.  Rqf^  404.  .  ' 

^^  With  respect  to  fraud,  the  distinction  between  legal  and  equitable  ja-^ 
^risdiction  is  this:  that  at  law  it  must  be  proved,  not  presumed;  so 
^^  that  equitabk  jurisdiction  may  be  ei^ercised,  when  a  court  of  law 
^  could  not  enter  into  the  question.  {IS.  Ves.  483.)  A  variety  of  cases,, 
<^have  been  decided,  and  relief  afforded  in  Equi^,,  where  from  the  na- 
^'  ture  of  the  transaction  and  the  situation  of  the  parties^  fraud  and  ioH 
^^  position  might  be  presumed.  (3  P.  Wm.  139.  Pou.  on  Con.  31.}'^ 
Galatian  ^ M  vs.  Cwmnghamy  {On  Spptaii)  8  Cow..  Rep.  370.  {Per 
WoonwoRTH,  J.) 
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^Courts  of  law  as  well  as  of  equity  have  cognizance  of  fraud,  but 
"  Courts  of  law  relieve  again^n  it  negatively,  by  inquiring  into  circum- 
"stances,  and  not  permitting  plaintiffs  to  recovt-rin  actions  brought  on 
"  deeds  or  contracts  firaudulently  obtained,  and  thus  virtually  annulling 
^  such  deeds  or  contracts  as  agaitist  the  fraudulent  parties.*^  Lambom 
vs.  Watson,  6  Harr.  Sf  Johns.  Rep.  252, 366.  {Per  Buchanan,  Ch.  J. 
(Mivering  the  Opinion  of  the  Court.) 

"  Fraud  wiU  invalidate  in  a  Court  of  Law,  as  well  as  in  a  Court  of 
"  Equity,  and  annul  every  contract  and  eveiy  conveyance  infected  with 
<<it.^  Jackson  ex  dm.  OUbert  vs.  Bvrgott,  10  Johns,  Rep.  462.  (Per 
KEirr,  Ch.  J.  delivering  :he  Ommm  of  the  Court.)  ^  Vide  Bright,  Ex^or^ 
vs.  Ewion,  1  Burr.  Rep.  397.  Beach  vs.  Catlin^  4  Day^s  Rep.  293. 
MerriU  vs.  Meachum,  5  bay*s  Rep.  344. 

"  Fraud  will  inoalidats  in  a  Court  of  Law  as  well  as  in  a  Court  of 
"  Eiquity.  We  all  remember  the  case  of  fVyndham  v.  Chetw/nd,  P.  1775. 
*^  28  6.  2.  in  this  Court :  where  the  Court  directed  the  Jury  to  find  ^  nan 
^  devisarit,'^^  though  there  was  a  deoiee  in  fact ;  but  it  was  obtained  by 
*^ frauds  and  therefore  considered  as  no  devise  at  all.''  Bright^  Ex^or.  ^c. 
vs.  Eynony  1  Burr*  Rep.  397.     {Per  FosteA,  J<) 

A  person  claiming  under  the  grantor  of  a  deed^  but  claiming  aninst 
the  deed,  is  not  precluded  from  showing  that  it  was  obtained  by  frauds 
Buchanan,  Ch.  J.,  in delit^ertng  lAe  Ooinionof  the  Court,  said;  ^^Th6 
^^  whole  of  the  evidence  set  out  in  the  third  biD  of  exceptions,  was  ex« 
^'  pressly  offered  for  die  purpose  of  showing,  that  the  deed  from  2!acha' 
*^  riah  and  Harriet  Tucker  to  <S!oper,  the  defendant,  was  fraudulently  ob* 
<^  tained,  and  was  all  suffered  to  go  to  the  Jury^  as  the  proper  tribunal  to 
'<  determine  the  question  of  fact."  Hurn^o  Lessee  vs.  Soper^  6  Harr.  if 
Johns.  Rq^.  276,  281. 

Statutes  of  Limitations^  only  take  place  from  the  time  the  right  of  ac-* 
tion  accrues ;  and  if  there  be  fraud,  from  the  time  of  its  discovery^ 
Jones  vs.  Conottay  ^  M.j  Ex^ors.  4^c.,  4  Yeates'^  Rep.  109. 

In  the  case  of  Riddle  vs.  Murphy  f  My{l  Serg.  4'  R.  Rep.  235.) 
Gibson,  J.  delivering  the  Opinion  of  the  Court,  said ;  ^^  The  Court,  very 
'^properly  charged,  that  if  the  sale  was  fraudulent,  the  act  began  to  run 
^  against  the  devisees  of  Cornelius  Murp/vyy  or  those  who  represented 
^Mhem,  only  from  the  time  the  fruud  became  knoum  to  the  person  then  hav^ 
«tng  Aeiille." 

But  a  bona  fide  purchaser  for  a  valuable  consideration  from  a  fraudu«> 
lent  grantee,  if  unaffected  with  notice  either  actual  or  constructive,  will^ 
at  Law,  be  protected.  Dexter  vs.  Harris^  2  J\tason\s  Rep.  536.  In  this 
case  BroRY,  J.  delioeruig  the  Opinion  of  the  Cmirl,  said ;  ^  There  is  no 
^  such  principle  of  Law,  as  that  what  is  matter  of  record  shall  be  con* 
*^  structive  notice  to  a  purchaser  The  doctrine  Upon  this  subject  as  to 
^^  purchasers  is  this,  that  they  are  affected  with  constructive  notice  of 
^^  aB,  that  is  apparent  upon  the  face  of  the  title  deeds,  under  which  they 
^<  claim,  and  of  such  other  facts  as  those  already  known  necessarily  put 
**  them  upon  inquirjr  for,  and  Oi^  such  inquiry,  pursued  with  ordinary  dil- 
^  igence  and  prudence^  would  bring  to  dieir  knowledge.    But  of  other 
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^*  Tacts  extrinsic  of  the  title,  and  collateral  to  it,  no  constructive  notice 
^^can  be  presumed ;  but  it  must  be  proved." 

But  DEFECTIVE  Ccnveyonces^  which  are  not  abiohUdy  voU  may  in  cer^ 
tain  Cases  be  the  Finmdatian  qf  an  ddcene  Poesesrion  ;  as  where  the  Oc- 
evpant  or  those  under  whetn  he  claims  were  bona  fide  PurAasers ;  and  et- 
peiianij  if  sudi  drfective  Conveuance  were  received  from  the  Lessor  of  the 
Plaintiffs  or  any  Person  from^  through^  or  under  whom  the  Lesser  daims  the 
beneficial  TUle. 

In  the  case  o(  Jackson  ear  dem.  Vanderb/n  Sc  Betts  vs.  Jfewton  ^  JiL 
(18  Johns,  Rep.  S55.)  the  lot  of  which  the  premises  in  Question  were 
part,  was  patented  to  Timothy  Churchy  in  Juhfy  1786.  In  the  year  1797, 
JoAua  MwtorUi  went  into  possession  of  the  premises  under  a  contract 
for  the  land  with  Eleazar  Churdij  son  of  TimothyChureh ;  on  the  19th 
JPe&rtiary,  1798|  Joshua  Mwton  received  firom  Timothf  Churchy  a  deed 
for  the  premises,  which  had  no  actual  Seal,  but  a  flourish  at  the  end  of 
the  grantor's  name,  with  the  letters  L.  S.  made  with  a  pen.  When  the 
deed  was  executed  it  was  said  there  was  no  wax  or  wafers,  and  that  a 
flourish  with  a  pen  was  equally  good ;  Jothua  JVhofon  paid  a  part  of  the 
consideration  money  down,  and  gave  a  mortgage  for  the  residue,  which 
he  afterwards  paid  and  took  up.  The  defendants  were  bona  fide  purcha- 
sers under  him,  and  he  and  they  had  held  the  uninterrupted  possession, 
until  the  commencement  of  the  ejectment  suit  in  May  term,  1818. 

In  the  year  1800,  James  and  nHOiam  Anderson  recovered  a  judgment 
against  Timothy  Churchy  and  issued  an  execution,  by  virtue  of  which 
the  lot  containing  the  premises  in  question  was  sold  to  the  said  James 
and  fVUliam  Anderson,  who  received  a  Sherifi*'s  deed  therefor,  bearing 
date  June  4,  1801.  On  the  19th  July,  1808,  JMn  Taylor  recovered  a 
judgment  against  JViOiam  Anderson^  which  was  revived,  by  Scire  Fa^ 
das,  against  bin  heirs  and  terre-tenants,  and  the  record  thereof  docketed 
8  Aufftst,  1817  ;  upon  which  a  jR.  Fa.  issued,  by  virtue  whereof  the 
said  lot  was  sold  to  the  lessors  of  the  plaintifl^  who  received  a  deed 
therefor  from  the  Sheriff*  of  the  county  ot  Chenango,  dated  Octdber  ll^ 
1817. 

It  was  Held,  that  the  defendant's  possession  was  adverse  to  the  les- 
sors of  the  plaintiff  and  sufficient  to  defeat  the  suit. 

•  In  the  case  of  Strange  vs.  Durham,  (2  Baips  Rep,  429,)  it  appeared 
that  the  land  in  dispute  was  granted  to  the  plwitiff  's  father  more  than 
20  years  before ;  that  the  father  was  dead,  and  tliat  the  plaintifi*  was  his 
heir  at  law.  The  defendant  offered  in  evidence  a  conveyance  made  by 
the  plaintiff's  Attorney,  one  Andrew  Kidd,  under  which  deed  he  daim- 
ed,  but  as  the  power  was  a  joint  one  to  the  Attorneys,  four  in  number, 
and  only  one  of  them  had  made  the  deed,  an  exception  was  taken  to  it 
on  the  trial,  as  nugatory  in  itsel£  which  was  sustained  by  the  presiding 
Ju^e,  Trezevant.  The  defendant  subsequently  rehnquished  all  claim 
under  his  deed  from  Kidd,  the  Attorney  of  the  plaintifl^  and  rested  solely 
on  his  possessory  right  under  the  Statute  of  Limitations.  Against  this 
right  or  possession  it  was  alleged,  that  as  the  defendant  went  into  pos- 
session of  the  land  by  virtue  of  this  purdiase  and  deed  from  Kidd,  wnich 
he  knew  to  be  defective^  he  could  not  afterwards  reUnquish  his  claim  to 
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it,  alid  set  up  title  by  posaeesioii  only»  though  it  WB«&dmiUed  he  might 
have  done  so,,  if  he  had  not  accepted  this  conveyance.  And  of  this 
Opinion  was  tbie  presiding  Judge  in  his  char^  to  the  jury^  but  they  found 
a  verdicit  for  the  defendant.  Upon  a  motion  for  a  new  trials  on  the 
•ground  of  thi»  verdict's  being  against  law,  and  the  charge  of  the  Judge 
who  trisd  Ihe  cause  {  a&  the  other  Judges  concurred  in  opinion^  how- 
^v^i  that  there  should  ftot  be  a  new  trial,  as  k  could  ntH  vary  die  plain- 
tiff^s  right  of  action  whether  the^  defendant  knew  that  his  title  was  good 
tir  h$i.  .It  did  not  depend  on  the  defendant's  knowledge  or  ignorance 
of  the  piainUff's.  title,  but  on  the  Stamte,  Which  had  expressly  taken 
away  tfie  praintiff's  Temedy,  unless  his  action  had  been  commenced 
witlila  five  jr^ars  from  the  time  of  defendant'^  entry  upon  the  land. 

In  the  case  otM'km/  vs.  The  Tnutees  of  DickiMonk  QoUegt,  05  S»f. 
^'Ri  Rep.  254^')  it  Was  ffeldy  that  a  commiBsioner's  deed  under  their 
c^mpn  s^al  wa^  no  evidence  of  title  :  but  that  it  was  evidence  for  the 
purpose  of  showing  that  one  who  was  proved  to  have  been  in  ppasesh 
sioa.  held  adversely  to  the  plaintiff  in  a  case  where  the  defendant  relies 
xhBk  Cne  Statute  of  Limitations  as  a  defence^ 

In  the  case  of  Jackson  ex  dem.  ttoosevelt  ^  M  vs.  WhecOj  (18  Joh$is. 
ttqK  40,)  the  plaintiff  claimed  title  under  the  JIJ^inimAc  patent.  The  ide- 
fendant  set  uj!r  inliisi  defence,  a  title  by  possession^  and  also  thai  the  lot 
oeeikpiedbVhtm  watst  not  within  the  bounds  of  the  JIf  im»n&  patept. 

Min  dihty  a  witness,  tesdfied,  that  the  defendant  had  lived  on  die 
premised  ab6ut-  f6rty  years ;  that  William  GiUeij  unde  to  the  witness,, 
was  thefilist  occupant  of  the  next  loteast  in  Deerpark,  That  the  defendant 
bought  of  Tfiflfism  GOm  ;  but  witness  did  not  know  whether  defendant 
had  a  deed;  that  ffiBtam  VUlet  had  a  deed,  and  the  witness  supposed 
the  defendant  had  one*  William  GiUet  claimed  title  under  the  Jnimrink 
patent^' arid  purchased  of /fenry  Wisnery  one  of  the  proprietors. 

The  plaintiff  called  on  the  ddfendant  to  produce  the  deeds  mentioned 
by  the  witness,  which  he  refused  to  do,  and  they  were  not  produced. 

The  diffMdarit'then  offered  to  prove  that  the  premises  were  not  con- 
tinned' wtthin  the  bounds  of  the  Minisink  patent,  which  evidence  being 
obfected  to,  was  over-ruled  by  the  Judge. 

^  Pet  Viartam*  1.  T^  poeseeeion  or  the  defendant  was,  undoubtedly, 
^^  adverse :  it  has  been  continued  for  a  period  of  between  40  and  50 
''  years,  under  a  claim  of  title,  by  purchase  from  Gtlfef  :wbo^had  a  deed. 
*^  It  was  not  necessary  to  produce  that  deed  though  called  for  by  the 
'^  plaintiff.  Suppose  the  deed  had  been  lost,  or  when  produced  was 
^  fi>und  to  be  defective,  that  could  not  have  destroyed  the  et^tof  the 
^d^ehdant's  possession.  In  SmiihrB.  LmOarJk  (10  Jobtu.  JBgi.  8fi&) 
^\£ifi(,  Ch.  J.  sud,  ^  that  after  a  continued  possession  forJitdily  yearvi 
^  under  pretence  or  claim  of  right,  the  actual  posse8sioii\ripeos  into  m 
^  right  of  possession  which  will  toll  an  entiy  ;'^  and  in  iSMtih  va^  AM**fuv> 
*^{9  Johns,  JR^.  180.)  SpenceB)  J.  9aid,(VAiv  Ness  J.  miTAnB^J. 
<'  conoirrmg)  that  ^  it  had  never  been  considered  necessary  to  constitute 
^  %xi  adverse  [>osse8sion,  that  there  should  be  a  rigl^ul  title.  Whenever 
^  thisdetehce  is  set  lip,  the  idea  of  right  is  ejcduded ;  the  fact  pf  posses*^ ' 
^^  sioti,  and  the  fuo  ammo  it  was  commenced  and  continued,  are  the  on^ 
^  tests  f  and  in  Jadceon  v.  Ellie,  (13  Johnf.  Rep.  ISO.)  the  Court  said; 
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*  that  it  had  been  rencatcdly  ruled  in  this  Court,  tbat  an  enlry  under 
"  claim  or  colour  of  title  is  sufficient  to  constitute  an  adverse  holding.  It 
"  is  not  necessary,  for  this  purpose,  that  the  title  under  which  the  entry 
«  is  made,  should  be  a  good  and  valid  title.     (2  Caines^  183.)" 

Though  the  possessor  claim  under  written  evidence  of  litle,  and  odT 
producing  that  evidence,  it  proves  to  be  dffective^  yet  the  character  of  his 
possession,  as  adverse;  is  not  thereby  affected.  If  the  entry  is  under 
colour  of  title,  it  is  sufficient ;  the  possession  will  be  adverse.  The  fact 
of  possession,  and  its  character,.or  the  quo  anima,  are  the  test.  La  From" 
boU  vs.  Jackson  ex  dem.  Smith  S;"  AL{ln  EWror^)  8  Cow.  Rep.  689. 

In  the  case  of  Hampton's  Lesset  vs.  Af^Ginntt,  (1  Tenn.  Rep.  286,)  it 
was  Held,  that  where  the  defendant  had  been  in  possession  for  li^even 
years  under  colour  and  claim  of  title,  it  was  not  necessary  to  shew  a  re* 
g^lar  chain  of  conveyance  to  himself  from  the  first  purchaser,  under 
whom  he  claimed  title,  and  who  held  under  a  county  warrant,  but  had 
conveyed  the  premises,  by  deed,  before  he  had  obtained  that  warr  nt,  to 
one  from  whom  the  defendant  deduced  a  regular  chain  of  title.  Sc  Vide 
Craddodc^s  Lessee  vs.  Slalcup.  1  Tenn.  Rep.  351.  Satoyer^s  Lessee  vs. 
Shannm  ^  M    lUd.  465. 

^  If  a  person  takes  a  grant  or  conveyance  from  one  having,  himself 
^*  a  bad  or  defective  title,  the  title  is  also  prima  facie^  bad  or  defective^ 
^*  in  the  han^s  of  the  gi-antee.  If  it  be  not  so  on  account  of  his  being 
^  an  innocent  and  bona  fide  purchaser  without  notice,  it  is  for  hini,  or 
"  those  claiming  under  him,  to  maintain  that  he  was  such  purchaser 
'^  without  notice ;  and  if  he,  or  those  claiming  under  him,  do  not  do  so, 
^'  witnesses  shall  not  be  permitted  to  do  it  for  them."  GdUuian  ^  M. 
vs.  Cunningham,  {On^ppeialy)  8  Cow.  Rep.  382.  {Per  Golden,  Senator.) 

Conveyances  good  in  point  of  form,  and  professing  to  convey  the  en- 
tire tUle,  although  executed  by  a  grantor,  who  has  not  a  good  title,  or 
even  no  title  at  all,  are  notwithstanding  a  sufficient  foundation  for  an 
adverse  possession,  where  the  grantee  is  a  purchaser  for  a  valuable  con- 
sideration ;  and  has  no  notice^  either  actual  or  constructive,  fpm  the 
&ce  of  his  deed,  from  the  deeds  through  which  he  deduces  bis  title,  or 
jfrom  any  other  source,  of  the  existence  of  a  better  title. 

Letters  Patent,  bearing  date  the  13th  September,  1790,  for  lot  No.  7. 
in  Ovid,  were  granted  to  Jacob  Van  Oelder^  a  deceased  soldier,  who  died 
ihe  18th  January,  1779,  leaving  nine  children,  Jacob,  Reuben,  William^ 
JBbjoA,  JMary,  Jib^il,  Eliz<^eth,  Mercy,  and  Safh/.  Reuben  Van  Gd- 
^try<3oe  of  the  children  of  the  patentee,  on  the  13th  of  October,  1791, 
«xaouied  to  SlUyiften  TTiorne,  a  deed  for  the  entire  premises,  stihng  him- 
Belf  Judminatrator  and  heir  of  Jacob  Van  Gelder.  On  the  14th  Februa- 
fy^  1794|  Stephen  Thame,  oxecuted  a  deed  for  the  same  premises  to  Pc 
ter  SmOit  ^nd  on  the  8th  December,  1807,  Peter  Smith,  executed  & 
4eed^CHr  the  premises  to  the  Defendant. 

On  4he  7tfa  January,  1792,  Jacob  IViUiam,  and  Mijah,  three  of  the 
children  of  the  patentee,  ^executed  a  quit*ctaim  deed  to  Reuben  Van  Gel- 
Jetj  for  the  premises.     Qn  the  2id  January,  1819,  Sarah,  Mercy,  Mary, 
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^  Migail  Van  Gelder^  ^ni' Elizabeth  Wkhill^  the  five  other  children  pf 
the  patentee,  executed  a  quit-claim  deed  of  the  premises  to  Reuben  Van 
Geldtr  ;  and  on  the  19th  Augur^t  1^13,  "^olomon  Van  Gelder,  the  husband 
of  Mercy  ;  Elijah  Van  Gelder^  and  Joseph  Van  Gdder^  the  husband  of 
Mary,  executed  a  deed  of  the  premises  to  Reuben  Van  Gelder. 

Elijah  Van  Gelder  ;  David  Van  Gelder^  and  JlbigaU  his  wife;  Solomon 
Van  Gelder  ^n^  Jtferci/,  his  wife;  Elizabeth  Philo;  Sally  Van  Odder^ 
and  J/seph  Van  Gelder,  anii  Mqry^  his  wife  ;  executed  to  WUtiam  Pres- 
ton^ a  deed  of  the  premises  bearing  date  the  13th  February,  1798. 

Jacobs  fViUiam  Sf  Elijah  Van  Gelder^  executed  a  deed  of  the  premises 
bearing?  date  the  15th  March,  1798,  to  William  Preston.  On  the  4th  Oc- 
tobeTy  1798,  fViltiam  Preston^-  executed  a  deed  of  the  same  to  David 
MatiheiPs,  who  ly  his  will  dated  29th  August,  1810,  devised  an  undivi- 
ded moiety,  to  John  Matthews  his  only  son,  and  the  residue  to  his  said 
son,  and  Robert  Morris  and  Garrit  Wendell^  in  Tmst,  for  certain  purpo- 
ses stated  in  the  will. 

When  Preston  first  attempted  to  purchase  the  lot  from  the  heirs  of  the 
deceased  soldier,  he  was  told  that  Reuben  had  sold  the  lot  to  Thome* ' 
The  witness  saw  Thome  pay  money  to  Reuben^  and  all  the  ot^er  heirs 
received  a  share  of  the  money  ;  but  the  witness  did  not  know  wheth^ 
they  were  present  at  the  sale  to  Thome. 

The  Court  held  that  there  was  an  adverse  possesnon  which  protected 
the  defen  iant,  and  said ;  '^  The  conduct  of  Reubeny  subsequently  to  the 
**'  conveyance  made  by  him,  confirms  in  a  great  degree,  what  has  been 
'' stated  to  have  been  the  intentions  of  all  the  partie^^  whehit  was  execu* 
^^  ted.  The  consideration  received  %yas  divided  between  all  the  children. 
^*They,  therefore,  supposed  the  sale  made  by  RetAen  sufficient  to  pass 
^^  the  entire  lot,  or  they  never  would  have  accepted  of  their  proportion 
^^  of  the  consideration  received  for  it ;  and  Thomey  supposing  bimselfl 
^^  to  have  obtained  a  good  title,  did  not  hesitate  to  dispose  of  it  to  a  per- 
*'  son  who  entered  as  owner  of  the  whole  lot. 

"IfJ  therefore,  it  is  conceded  that  Reuben^s  deed  conveyed  one  nintb 
"  part  only  to  Tftome,  and  that  if  he  had  entered  under  it  such  entry , 
^^  would  have  been  according  to  his  right  as*tenant  in  common,  and  that 
^^  his  co-tenants  could  not  have 'been  disseised,  because  the  possession 
'^  would  not  have  been  adverse  to  their  rights,  still  this  cannot  change 
"  the  character  of  the  defendant's  possession,  nor  the  previous  posses- .' 
^^sion  of  his  father.  Neither  of  them  had  any  knowledge  of  this  deed- 
"  The  father  purchased  by  warranty  deed  from  Thpme^  who  represented 
"  himself  to  be  the  sole  proprietor  of  the  lot.  As  early  as  J%dy  or  Jiugust^ 
"1792,  while  the  defendant's  father  was  on  the  lot,  Thome  went  to  view 
"it,  and  avowed  himself  to  be  the  owner,  and  sold  it  for  140/.  From 
"  that  period,  in  strictness,  the  adverse  possession  commenced.  At  till 
"events,  it  commenced  from  the  date  of  T/iome'^deed  to  the  elder  Smithf, 
"  which  was  in  February^  1794.  It  is  evident,  therefore,  that  the  doc- 
"  trine,  in  relation  to  the  posxessi'^n  of  tenants  in  common,  does  not  ap- 
"  ply  to  this  case.  It  might  as  well  he  u"ged  as  applicable  to  a  convey- 
"ance  made  by  a  stranger,  of  any  lands  held  iii  common.  And  it  wiB 
''not  be  qtiestioned,  that  the  possession  of  a  purchaser  under  such  a 
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*^dccd,  given  without  riglit  on  the  part  of  the  grantor,  wouM  notwkli- 

*  standing,  lie  adverse  to  the  rightful  owners,  although  held  bj  them  m 
"  common.  But,  in  the  present  case,  no  such  tenancy  did  in  fact,  exist.** 
It  was  also  held  that  the  adverse  possession  of  Smitli,  the  grantee  of 
H^me,  was  sufficient  to  defeat  the  conveyances  obtained  by  FFtf- 
tUtin  PrettotL,  in  1798.  And  that  the  conveyances  eiecuted  by  aB  the 
ohfldren  of  the  patentee  to  Reubenj  must  enure  to  the  benefit  of  the  de- 
fendant, who  held  under  iZevften,  through  lliome.  Jackson  tx  dem^ 
Pntfml^Mya.  Smith,  IS  Joh$is.  Rep.  406,.  412,  41d. 

Five  years  actual  adverse  possession  of  a  tract  of  land  und^  a  junior 
grant,  wiB  give  the  tenant  a  title  to  so  much  as  he  has  in  actual  possea- 
sion.  even  against  a  person  who  has  a  paramount  title^  and  is  in  the  amr- 
strtidtre.possesioa  of  the  part  in  dispute.  MUdklan  vs.  DupuU,  2  JVoft 
^  M^CmrJPs  Rep.  310. 

So  in  the  case  of  Jackson  ex  dem^  Betden  4"  •SI.  vs.  ThenuiSy  (16  Johns^ 
Rep^  293,)  where  the  plaintiff  claimed  the  premises  in  question  as  part 
of  ^leMinisink  patent,  the  question  of  title  depended  on  the  adjustment 
of  the  boundary  lines  of  that,  and  of  four  contiguous  patents,  vix  :  Joliu 
Evwasj  Patent,  bridge's  Patent,  Holamb's  Patent,  and  Wl^ite^s  Paknt.  Oft 
the  trial  the  defendant  proved  that  part  of  the  premises  was  within 
White's  patent,  and  all  the  land  covered  by  tl)is  patent  was  relinquished 
<m  the  trial  by  tbe  plaintiff.  The  defendant  also  proved  that  of  the  resi- 
due of  tbe  premises  he  had  been  in  possession  for  more  than  twenty 
yearK,  as  a  purchaser  from  Holcomh;  and  that  Holcomh,  after  obtaining 
nin  patent,  and  several  years  before  the  defendant's  purchase  from  him, 
had  taken  pdssession  of  tlie  same,  claiming  it  as  included  within  tbe 
hounds  of  his  said  patent.  It  was  decided,  however,  by  the  Court,  that 
t|M  part  of  the  premises  lay  w^hin  the  lines  of  the  JUtamnfc  patent,  and 
thnrefoie  belonged  to  the  lessors  of  tbe  plaintiff.  But  the  defendant  had 
ju^ment  on  the  groimd  of  his  adverse  possession ;  and  Spekcer,  (3i. 
J.  who  delivered  the  Opinion  of  the  Court,  said  ;  ^  It  appears  to  me,  that 
^*  an  adverse  posses  »ion  is  abundantly  made  out.  When  tbe  patent  was 
*^ granted  to  jE[olc(omb,he  did  not  live  on  the  premises  in  question;  but 
"  ever  since  the'granting  of  the  patent,  that  part  of  tbe  premises  not  in- 
^'eluded in  fF%t/e'e patent,  have  been  held  by  Bolcomb,  and  those  whabave 
^'piirchascd  of  him ;  and  the  fact  i^  proved,  that  the  defendant  is  in  Ppi- 
"  eesri<m  claiming  titifi  und&t  HolcombU  patent,  and  he  certainly  enterecl  in-^ 
^'  to  possession  since  the  granting  of  tbe  patent  to  Hdcomb^  for  his  pos- 
"possession  has  been  for  twen4y,  or  twenty-five  years."  "If  the  de- 
"lendant  was  not  in  poctsession  when  HcicomVs  patent  issued^  and  the 
^  case  shores  he  was  not,  and  if  these  premises  have  been  held  ever 
"since  that  natent  issued,  by  JEToIcomi,  and  tliose  claiming  under  him, 
"  then  the  defendant's  possession  was,  in  its  inception,  adverse. 

"The  principle,  however,  that  possession,  must  in  its  inception  be  ad- 
^^verse,  and  continue  so,,  is  not  wel)  understood,  bi  those  easea  in 
"  which  that  observation  occurs,  nothing  had  happened  to  cbattge  die 
^  cl^aracter  of  the  first  possession^  and  that  was  coqsid^red.as  denoting: 

*  JP?  «iwwip  the  possession  was  held  aiftcr  the  first  entiy. 
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"  If  oae  enter  on  IbsxA  without  aiqr  title  or  claim,  or  ooioiir  of  tide,  tbi^ 
*law  adjpd^^cs  the  pq^^ession  tp  be  id  suhaenrience  to  the  legal  owner^ 
"  and  no  length  of  possession  wiB  render  the  holding  adverse  to  the  ti* 
^f  tie  of  the  owner ;  •bqt  if  a  vnan  enters  on  land,  without  clain  or  colour 
^^  of  title,  and  no'  privity  exists  between  him  and  the  real  owner,  and 
<<  such  person,  afterward?,  acquires  what  he  considers  a  good  tide,  from 
^  that  moment  hie  possession  becomes  adverse.  I  am  not  sensible  th{|( 
**the  Court  have  ever  held  a  contrary  doctrine. 

*^  In  the  present  case,  even  tfokamb  was  not  in  possesion  pf  these 
^  premises  when  his  patent  issued,  though  be  entered  immediately  after. 
^  It  appears  to  me  that  an  adverse  possession  for  a  sufficient  len^h  of 
*4ime  to  bar  the  plaintid''s  right  of  entry,  is  deariy  establislied  by  tbe 
"evidencfiv^  . 

It  will  be  seen  from  the  facts  of  this  case,  that  9  great  part  of  the 
above  opinion  is  merefy  hypothetical,  and  had  no  immediate  relation  ta 
the  question  before  the  Court ;  as  the  Court  unhesitatingly  decided  that 
the  possession  set  up  by  the  defendant,  ^*  voas,  in  Us  tncepftM,  aAwffe,"  the 
discussion  of  the  question,  whether  a  possession,  in  its  origin,  ^  in  sqb* 
servienpe  to  the  legal  owner,^'  could  by  any^d  what  subsequent  erentj  be 
converted  into  an  adverse  possession^  seems  to  have  been  uncalled  ibr  ia 
the  decision  of  the  cfiuse ;  and  conseauqntly  the  opinion  expressed  on 
t|iat  point  would  appear  to  have  only  the  authority  of  a  dixitm.  But  il 
1ms  since  been  incidentaDy  recognized  as  authority ;  and  the  extent  vxA 
naeaning  of  those  observations  of  Chief  Justice  Spbkcer,  have  been  limi^i 
ted  and  defined.  It  is  alao  to  be  remarked,  that  the  quailing  words^ 
*^  and  no  privity  exists  beiw^en  him  and  the  rail  otr ner,"  materially  restrain 
that  generafity  of  expressipn  which  would  otherwise  conflict  .with  the 
settled  course  of  decisions  in  that  Court ;  it  id  not  to  be  imagined,  ihat 
aiich  vfas  the  intention  of  the  Chief  Justice. 

In  the^llowing  case  of  Jathson  ex  dem.  Ten  JBgA  f-  Others  vb.  J¥m/; 
(5  CojB.  nep,  346  )  the  Supreme  Court  have  explained  the  meaning  of 
the  expressions  used  by  the  Chief  Justice  in  tlie  above  case. 

One  ground  of  defence  inaialed  uppn  at  the  trial,  was  that  of  an  e4'> 
verse  posaesaion ;  m  support  of  which,  the  defencjlant  *^  proved,  thatpiiie- 
^^Jir4^  occupied  the  premisea  in  question  in  1795,  cluing  th^o^  ne 
*^  his  own,  saying  they  were  in  a  gore ;  which  therefore  beloc^d  U>  thje 
^'iSetttQcs.;  that  M>M^pin  wae.  in  popaessiqn  ^  yeare  before  the  tris^^and 
^'-mofei^n  SO.years  before  ib»  wfii  was  oommenoed.;  that  ahput-  3& 
^^-years  bcibre  the. trial,  he  exchanged  farma  with  one  Miilmtj  now  de^ 
«di«scd.'^ 

The  defendant  offered  to  shoW  by  MiUer^s  declaration,  that  be  had  « 
deed  fro^,a^«/%ifi ;  wlii.9h.  evidenpe  was  objected  to,  and  excluded  by 

Tl^  that^Jl^iIfer  remained  in  possession  IS  or 

ISjefini,  wheaceth^  ppaeesaion  passed  through  several,  hands  down,  to 
the  deC^dantl 

"llie  widow  of  JMtZler  swore  that  when  h^r  husband,  exchanged  wUti 
JITtA^fi,  he  took  a  quit-claim  deed  from^ilTt^Ipin,  who  said  he  thought 
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he  had  a  good  title ;  that  no  rent  had  been  claimed  or  called  for ;  and 
the  premises  in  question  were  not  included  in  any  of  the  patents  ;  that 
this  was  37  years  before  the  irial ;  that  she  could  not  read  ;  did  not  see 
any  deed  ex'*cuted  ;  but  M\ilpm  agreed  to  give  one*;  and  her  husband 
had  a  paper  which  he  said  was  a  deed  from  J^PMpin. 

Tlie  judge  charged  that  the  plaintiff  had  made  out  a  sufficient  title 
and  location,  and  that  the  defendant  had  failed  in  establishing  a  bar  by 
adverse  posseHsii'D. 

The  Opinion  of  the  Court  was  delivered  by  Ravage,  Ch.  I.,  who,  in 
reference  to  the  defence  of  adverse  possess^ion,  said  ; 
'  "  The  defendant,  and  those  under  whom  he  claims,  have  had  posses- 
**  sion  for  a  .••isfficient  length  of  time.  The  only  difficulty  is,  as  to  the 
"  character  of  that  possession.  Was  it  adverse?  M^Mpiii  was  the  first 
^'  possessor ;  he  claimed  it  as  his  own.  Why  ?  It  was  a  gore  ;  no  rent 
^'  had  been  demanded  ;  and  it  of  course  belonged  to  the  settlers.  This 
*'  amounts  to  saying  that  he  claimed  it,  because  he  had  no  title ;  for  if  it 
"  was  a  gore,  then  the  land  belonged  to  the  state.  The  idea  that  rent 
''  could  be  demanded,  presupposes  a  landlord,  and  of  course  an  owner. 
^'  The  deed  to  Miller  was  given  i\ith  this  parol  abstract  of  the  title ;  it 
"  was  not  that  he  owned  the  land,  because  the  fee  was  vested  in  him  bj 
"  purchase  or  descent ;  but  it  was  his  because  there  was  no  other  own- 
"er.  This  is  no  title. on  whi.ch  to  rest  an  adverse  possession.  The 
"purchaser,  who  took  such  a  deed,  knew  that  what  he  purchased 
"  amounted  to  nothing ;  tor  he  was  bound  to  know  it. 

^^  I  am  aware  that  it  was  said  in  the  case  oi  Jackson  vs.  Thomas^  (16 
*'  John.  301,)  that  ^^if  a  man  enters  on  land,  without  claim  or  colour  of 
"  title,  and  no  privity  exists  between  him  and  the  real  owner,  and  such 
"  person  afterwards  acquires  what  he  considers  a  good  title,  from  that 
"  moment  his  possession  becomes  adverse.^^  This  doctrine  mvast  not 
"  be  understood  as  authorizing  the  purchaser  to  consider  a  naked  pos- 
"  session  a  good  title.  It  must  be,  as  I  understand  the  law,  su^h  a  title 
"  as  the  law  will,  frima  fcuAe^  consider  a  good  title.  Otheri^e  there 
^'  would  be  no  uniformity.  The  character  of  the  possession  might  be 
"  made  to  depend  upon  the  understanding  of  the  tenant,  and  the  same 
"  possession  which  would  be  a  good  defence  to  one,  would  be  worth- 
"  less  to  another.  And  hence  a  possession  under  a  French  grant  was 
"  held  not  to  be  adverse,  because  such  a  grant  could  not  possil^y  be 
"  the  source  of  a  good  title. 

"  The  possession  of  Miller^  therefore,  seems  to  me  to  be  merely  a 
"  continuation  otM^JUpWs  possession^  with  ho  greater  rights,-  but  pre- 
"  cisely  of  the  same  character.  Admitting,  therefore,  that  the  posses- 
"  sion  of  MiUer^s  grantee  was  adverse,  the  length  of  time  is  not  suffi- 
"  cient  to  bar  the  plaintiff."       . 

The  defendant,  and  those  under  whom  he  claimed,  had  been  in  ac- 
tual possession  of  the  land  in  controversy,  for  more  than  twenty-five ' 
years,  under  a  colour  and  claim  of  title,  by  deed ;  Held^  that  the  lessors 
of  the  plaintiffs  were  barred  ;  al<  their  disabiliiies  having  ceased  more 
than  seven  years  bcfor  •  the  commencement  of  the  suit.  Doe  ex  dem. 
Pritchard  ^  jJ/.  vs.  Sawyer^  1  HaMok^s  Rep.  337. 

"  The  rule  caveat  emptor^  applies  only  to  purchasers  of  defective  legal 
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^'  tides.  A  purchaser  of  the  legal  title  is  not  to  be  aflectcd  by  any  latent 
"  equity,  whether  founded  on  trust,  fraud  or  otherwise,  of  whi< -^  he  has 
'^  not  actual  notice,  or  which  does  not  appear  in  some  deed  necesr^ary 
^  in  the  deduction  of  the  title,  s  *  as  to  amount  to  constructive  notice." 
WUcox  vs.  Cattowaj/,  1  Wash.  Rep.  41.  ^  Fide  Hoot  *  Harrison  vs. 
Pierce,  Adm\.  Ibid.  211. 

In  the  case  of  Dexter  vs.  Harris,  (2  Masoti^s  Rep.  636,)  Storf,  J.  dk- 
licering  the  Opinicn  of  the  Couirri,  said ;  "  The  doctrine  upon  this  sub- 
^  jeot  as  to  purchasers  is  this,  that  they  are  affected  with  constructive 
^  notice  of  all,  that  is  apparent  upon  the  face  of  the  title  deeds,  under 
"  which  they  claim,  and' of  such  other  facts  as  those  already  known  ne- 
"  cessarily  put  them  upon  inquiry  for,  and  as  nuch  inquiry,  pursued  with 
^  ordinary  diligence  and  prudence,  would  bring  to  their  knowledge. 
^  But  of  other  &cts  extrinsic  of  the  title',  and  collateral  to  it,  no  con- 
"  structive  notice  can  be  presumed  ;  but  it  must  be  proved." 

The  Statute  of  Limitations  will  not  run  in  favour  of  a  purchaser  for 
valuable  consideration,  who  had  knowledge  of  the  rights  of  the  parties, 
nor  where  he  held  as  tenant  in  common^  and  during  the  minority  of  the 
other  party.     Saxon  Sf  Uz.  vs.  BarksdaU  Sf  M,  4  Eq.  Rep.  (Dm.)  522. 

A  defendant  in  ejectment  being  in  possession  of  the  land  for  which  the 
suit  is  brought,  holding  the  same  by  a  title  adverse  to  that  of  the  plain- 
tiff for  twenty  years  or  more,  is  not  necessarily  entitled  to  a  verdict. 
Bowie  vs.  OWeale  ^  M  Lessee,  (  On  .Oppeal,)  5  Harr.  ^  Johns.  Rep.  226. 
In  this  case  the  defendant  held  as  devisee*  under  the  will  of  a  husband, 
the  lands  in  question,  which  weie  the  property  of  the  devisor's  wife  ;  it 
was  Held,  that  such  a  possession  could  not  create  a  presumption  of  ti- 
tle, or  prevent  the  recovery  of  those  deriving,  title  under  the  wife. 

Only  an  innocent  purchaser,  obtaining  the  title  without  notice,  will  be 
protected  in   equity.      A   volunteer  cannot  occupy  more  favourable 

S'ounds  than  his  principal.     Rearden  vs.  Searcy'^s  Heirs  Sf  Jll.  3  Marsh, 
ep.  (Ky.)  642,  643: 

In  the  case  of  Jackson  ex  dem.  Sitzer  vs.  Wdltennire,  (7  Cow.  Rep. 
353,  367,)  the  plaintiff  brought  ejectment  for  dower  set  off  tp  his  lessor 
as  the  Widow  of  Frederick  Sitzer,  in  the  farm  posses?«ed  by  the  defend- 
ant The  plaintiff  proved  that  the  lessor's  husband  resided  on  the  hrxa 
in  question,  and  used  it  as  his  own  during  the  coverture,  that  he  died 
the  last  day  of  ^prili  1824.  The  defendant  gave  in  evidence  a  deed 
from  Frederick  Sitzer  in  his  lifetime,  dated  JVbrem6er  16th,  1785,  by 
whidi  SVtrer  granted,  &c.  and  quit  claimed  to  .d.  Wilcox,  his  heirs  and 
assigns,  all  his  [S'*s.]  right,  title,  &c.  of,  in  and  to  the  possession  and 
improvements  of  the  fkrm  in  question.  SUzer  covenanted  in  this  deed, 
that  he  was  then  truly  and  lawfully  possessed  of  the  premises,  as  the 
same  were  truly  granted.  From  Wilcox,  the  possession  of  the  land 
passed  through  several  hands  to  the  defendant,  who  was  in  possession 
when  this  suit  was  brought. 

Savage,  Ch.  J.  ddwering  the  Opinion  of  the  Cowl,  said  ;  "Thetesti- 
**  mony  of  the  defendant  consists  of  the  facts  stated  by  HaUtead  ;  that 
"  he  purchased  the  possession  of  60  acres  of  the  same  lot;  and  of  the 
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lie  Ai^i'fiMyii. 

«  dttfiHom'  &Uz&  to  W9^:  By  this  deed,  Siizet  conveys  to 
'iris^beSnf  and  sirigHs,  dP  the  right  of  the  grantor,  to  the  jfosmdon  and 
^  imptmatttwntt  of  the  Airixi  m  question  ;  and  corenakita  that  he  is  Zatf/id^ 
^'  pf^M^tt  t^Urn  premises;  ets  the  same  are  truhf  granUdL 

^  This  deed  is  one  link  m  the  chain  of  the  d^fhdam' s  title.  The 
^'  fiirm  has  been  hdd  under  it  erer  since  its  date»  J^cikmber^  I6th,  fIfSS  { 
^*  and  mtbout  doubt  the  defendant  is  protected,  by  that  deed,  and  his 
^  possession  under  it ;  from  the  claims  of  any  person,  tqponthe  facts  as 
^  they  i^ipear  in  this  casclt  was  not  accoippanied  wit))  any  dedarti* 
^  tions,  as  in  Jbcbon  vs.  iVoff,  (5  CMen^  346,)  which  showed  the  ab* 
^*  sence  of  rigjht  or  title*  The  grantor  conveys,  the  possession  for  even 
*'  He  does  not  say' that  he  conveyed  a  fee ;  but  such  muitt  have  lieen  the 
^  intent  The  deed  is  inartificiaUy  drawn  ;  but  if  we  apply  the  ndift  Ud 
^  down  by  Lord  Man^idi^  {Cowp.  60Q,)  '  that  deeds  shall  operate  arc- 
"cording  to  the  intention  of  the  parties,,  if  by  law  they  may)'  tbeie  can^ 
"  be  no  doubt  that  it  carried  a  fee.  The  intention  of  the  grantor  was^ 
"  to^  paMiw  tide ;  and-  he  supposed  himsdfto  hsfr^  an  estate  of  inheri* 

Judgment  fi>r  the  PlftkitiC 

In  the  case  oiMexandetSf  M  vk  PenikUm,  (8  CrandCs  Rep.  461,) 
MiOKli^ii^  Ch*  X  dOisermsthB  Opbmnefthe  ChUH^  said ;  ''But  as  the 
^  eotitiMt  doe»  not  appear  om  the  title  papei^  b«t  was  verbs),*  a  pur* 
'^elhiser  forra  vabiabte  consideration  could  not  be  afflM^ted  by  it*  unless 
^'ite^wftih  a^purthaser  with  notice.  FioidiAg  iWthenia  Dade  in  Ae  qui* 
^  et;  HBd.  undisturbed  possession  of  four  hundred  acres  of  land^,  fbrin- 
"iQgfapa^elMDtiram,  limited  on  the  west  by  th«  line  north  6  ^est,  he 
^1^  ^^fH^t  toeonsidertfaat  line  as  established.'  so  i^Bt  asrespectflfdtbe 
^  land  of  Parthenia.  He  was  not^  bound  to  know  that  a  private  parol* 
"*  ^  eneement  existed,  which  would  control  the  possession.  This  trust 
^  therefor^  no  more  passed  with  the  land  to  Hartshorne,  than  would  any 
^  other  secret  trust  of  which  he  had  no  knowledge.^' 

^Tbe  various  suits  which  have  been  instituted  by>  and  against  the 
^  ancestors  of  the  appellants  cannot  affect  this  cause.  A  suit  not  pro* 
*'  secut^  to  a  decree  or  judgment  is  not  constructii^  notioe  to  a  per* 
^  son  not  a  pedente  lite  purchaser  ;  and  were  the  law  otbeHrise,  those 
^^  suits,'  until  ,tha(t  inatitued  in  1796>  would^eonv^  no  notice  of  the  nri« 
^  vate  agreement  made  in  174U  A  knowledge- of  the  suilb,  therefore^ 
^  would  ^Qi  imply  a  knowledsa  of  the  trust ;  and  possession  for'fifty 
"  years,  tbou^  with  knowledge  of  a  better  titles  if 'adversary,  cotistihitefii 
/  ^9t  nod  defenfe. ag^nst  that  title* 

**  III  1796,  Charles  Alexander  instituted  esuit  against  simdrypeiAoD^' 
^claiming  the  land*  in  controversy  for  the  purpose  of  aMeringithebouiH 
^daries  which  had  been  held  by  Partbem,  and^  those  dainnng>  under 
'^her,  from  the  year  17S2,  and  whioh  had  bebil  surveyed  under  im  intdr* 
^Hoctttory  decree  made  by  the  Court  of  Cbanceqr^  in  the  year  114U 
^4n  defending  themselves  against  this  daim,  the  purchasers  of  thiiisnd^ 
*'had  a  right  to  unite  the  possession  of  Parthenia  Dade  to  thar  posses^' 
^  sioB^wiilKHitbeing  aiiscted  by  a  secret  trust  of  which  they  had  no  no- 
«ti«e." 

IVh^  the  tenant  in  tail  had  executed  a  conveyance  in  fee,  and  hi^ 
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gnxAtt  had  entered  and  remained  in  peilceable  and  undisturbed  posses- 
ion more  than  seven  years  after  the  death  of  the  grantoi^  and  the  plain- 
tiff being  under  no  disability.  HeUj  that  the  possession  was  protect- 
ed by  the  Statute  of  Limitations.  Welb  vs.  Mn/oboldy  Taylor^s  Rep. 
197. 

Inttrumetiii  which  do  not  purport  to  ammi  TYfZe,  .as  Leoies,  CkmtradSy 
Ire.  carmoi  be  the  FtnmdoHon  of  an  ^doene  Foseeesionk 

Vide  ANTE,  Page  57,  Mte  [%.] 

In  the  opinion  delivered  by  Joifcs,  late  Chancellor,  in  the  case  of  La 
Urombroie  vs.  Jaekeon  ex  dem.  Smith  Sf  •flf.,  {In  Error. — 8  Cow.  Rep. 
589,  597,)  he  Hdd^  that  a  claim  under  an  executory  contract  to  convey 
hmds,  the  consideration  being  paid,  and  such  contract  therefore  being 
capable  of  being  specifically  enforced,  in  equity  against  the  vendor, 
might  be  a  sufficient  claim  under  colour  of  title  to  constitute  an  adverse 
possesison  widiin  the  Statute  of  Limitations  :  he  said;  ^'The  writing 
^'  produced,  admitting  it  to  be  simply  a  contract  for  a  conveyance,  is  in 
<<  accordance  with  the  possession  he  [the  Defendaini\  held,  and  the  claim 
"  of  title  under  it.''  *'  It  was  an  es;pres8  agreement  by  a  person  daim- 
**  ing  to  have  the  right  to  contract  for  the  disposal  of  the  land,  to  convey 
"to  him  the  lot  he  should  locate,  when  conveyances  were  to  be  given, 
^^and  an  agreement  that  he  should  enter  into  immediate  possession,  and 
**  liold  the  premises  thus  contracted  to  be  conveyed  to  him,  without  rent, 
^^  until  the  conveyance  should  be  given. 

"Under  such  an  agreement,  reduced  to  Writing,  and  followed  Up  bypos- 
'*  session  and  improvements,  the  defendant  acquired  a  title  in  equity  to 
"  the  land,  if  JMoefcay,  the  party  contracting  to  convey,  had  at  the  time, 
"  or  aOerwards.  acquired  the  right  or  power  to  perform  his  agreement. 
^^  It  was  a  contract  which  equity  would  have  enrorced  the  performance 
^of^  and  the  right  of  La  Fromhoie  under  it  was  the  more  perfect  and  stable^ 
"  as  the  consideration  had  obviously  been  already  paid  or  satisfied  by 
"  him  to  Madeay^  and  there  was  nothing  further  to  be  done  by  him  to 
^  entitle  him  to  a  conveyance  of  the  legal  title.''-^And  he  adds,  {Page 
) 


"  Whatever  the  right  otMackay  Was^  if  La  Fromboia  went  into  pos- 
'^  session,  supposing  it  to  emanate  firom  a  legitimate  source,  and  in  con- 
''fidence  that  his  contract  entitled  him  to  a  conveyance,  and  that  MaC" 
^'iboy  had  the  right  to  give  the  conveyance  be  promised,  his  possession 
"would  be  adverse,  notwithstanding  his  confidence  was  misplaced^,  and 
"  the  tide  of  Jlfaefeajf,  under  whom  be  entered,  was  invalids  Whether  a 
^  grant  of  the  land  under  the  authority  of  the  French  government  prior 
"to  the  conquest  of  Cemada  by  the  British,  would  vest  any  title  in  tho 
"  grantee,  or  confer  on  him  the  right  4inder  the  treaty  of  Paru  to  a  pa- 
"  tent  from  the  English  government,  either  absolutely  or  upon  terms,  are 
^'questions  which  I  consider  it  unnecessary  and  improper  now  to  dis- 
"  cuss.  1  assume  that  whatever  right  Maekaf  supposed  himself  to  have 
"  to  the  land,  no  evidence  appearing  to  the  contrary^  he  founded  upon 
"some title  or  claim  to  a  tiue  under  the  colonial  government;  and  his 
^assuming  to  be  entitled,  and  contracting  to  convey,  gave  tdtbepur- 
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^'chaser  under  him  a  color  of  tide,  whicli  would  characterize  the  posses^ 
"sioDofBuch  purchaser  under  such  contract,  as  iid^erse  against  aU 
''  other  claimants.^' 

*  But  this,  was  the  ordy  opinion  expressed,  as  to  the  effect  of  a  clum  of 
equitable  title  as  a  foundation  of  an  adverse  possession.  It  is  the  legaf, 
and  only  the  legal  title  or  claim,  which  is  brought  in  .question  in  an  ac« 
lion  of  ejectment ;  a  mere  emntabU  title  or  claim,  will  ayail  neither  the 
t^laintiff  nor  Defendant.  Viae  ante,  Pag^  32  and  JVb/et  thereto.  Jaofeton 
tt  dem.  Potter  vs.  Sisson,  2  Johns.  Cos.  321.  Jackson  ex  dem.  Smith  S^M. 
vs.  Pierce^  2  Johns.  Rep.  221.  Jadcsonex  dem.  Simmons  Sf'JU.  vs.  Chase, 
Prid.  84,  86.  Jackson  ex  dem.  Whitbeck  Sf  AL  vs.  J9eyo,  3  Johnt.  Rep, 
422,  423.  Jackson  ex  dem.  KembaU  vs.  Van  Slyck^  8  Johns.  Rjcp.  380.) 
The  Colour  and  Claim  of  Titky  in  cases  of  adverse  possession,  however 
defective  it  may  be,  must  still,  according  to  all  the  cases  hitherto  adjudg- 
ed) be  a  Colour  and  Claim  ofkgcd  title ;  and  not  a  claim  of  a  mere  Equity, 

A  mete  equity  can  neither  maintain  nor  bar  an  Ejectment.  QUpin 
vs.  Davis,  2  Bibb^sBep.  416. 

And  the  ntLE  under  Colour  of  whicli,  tlu  adverse  Possessor  holds^  nvust 
be  adverse  to,  and  diferenl  from  that  tf  the  true  (hmer ;  for  if  suA  adverse 
Possessor  daim  tliat  identical  Title  as  his  oum,  and  found  his  Possession  there^ 

nand  it  turns  otU  that  he  has  not  obtained  it,  his  Possession  toiit  not  be 
i  adverse  to  the  lawful  Ovoner  of  that  l%tte. 

Vide  AlfTE,  Page  61,  Jfote  [I.] 

In  the  case  of  Dvfour  vs.  CamfraxKy  (11  Martinis  Rep.  715,)  the 
defendant  prescribed  tmder  a  Sheriff's  deed ;  the  Court  said,  ^^The  ti- 
''tie  presented  here  is  perfect  as  it  respects  form ;  it  pursues  the  very 
*^  words  of  the  statute ;  the  defect  is  a  want  of  right  or  authority  in  the 
^^  Sheriff  to  make  such  a  conveyance,  not  a  defect  in  the  manner  he 
^'made  it.  As  nothing  therefore  appears  upon  the  face  of  the  deed 
^  which  is  defective,  the  knowledge  of  want  of  right  in  the  person  who 
*^  sold,  is  not  brought  home  to  the  vendee,  and  his  Error  was  one  of 
^'  fact  not  of  law.  It  is  difficult  to  see  where  is  the  difference  between 
"  this  case  and  an  ordinary  one  of  sale,  where  the  purchaser  acquires^ 
''from  a  person  who  has  no  title,  by  a  regularly  executed  act,  before  a 
"potary  public;  in  such  case  the  buyer  acquires  none,  but  he  has  that 
"good  faith  which  enables  liim  to  plead  prescription." 

In  the  case  of  Jatkeon  ex  dem.  Corson  tf  Sebring  vs.  Cairns  Sf  Celesy 
(SO.  Johns.  Rep.  301,)  it  appeared,  that  Jaoob  Corson  died  seised  and  pos* 
fifessed  of  the  premises  in  question,  and  other  real  estate,  in  1772,  leav- 
ing three  children  :  Mary,  the  wife  of  John  Simonson ;  Cornelia^  wife  of 
Ernest  hinder,  and,  after  his  death,  wife  of  James  Duffie;  and,  after  his 
death,  wife  of  Q&xen  Ryers:  and  Eliazbetli,  wife  of  JaaA  Sebring.  Ma* 
rw,  the  wife  of  SimoMon,  died  in  1779,  leaving  two  children,  Comdia, 
one  of  the  lessors  of  the  plaiiitifl^  and  Johsu  Simonson,  who  was  living  at 
the  time  of  the  trial  Comdia,  at  the  age  of  19  years,  married  Danid 
Corson,  in  1791,  from  whom  she  was  legally  divorced  on  the  4th  of 
Decmber,  1810,  by  a  decree  of  the  Court  of  Chancery,  dissohring  the 
marriage.  Cornelia  the  daughter  of  Jacob  Corson,  and  afterwards  the 
wife  of  Oozen  Ryers,  but  before  her  marriage  with  him,  and  whilst 
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she  was  the  wife  of  Dt^  occupied  with  her  then  husband,  the  premi* 
ses  in  question.  On  the  23d  of  January^  1788,  being  then  the  wife  of 
Gozm  kyersy  she  and  her  husband  executed  a  deed  to  Terence  ReiUy^  for 
one  half  of  all  the  lands,  &c.  of  which  Jacob  Corson^  Junr.  died  seised; 
this  deed  was  never  acknowledged  by  Mrs.  Ryere;  and  on  the  30th  day 
of  the  same  month,  in  the  same  year,  Terence  ReiUy  re-conveyed  the 
same  premises  to  Gozen  Ryere.  On  the  21st  of  Sq^tember^  1792,  Co- 
zen Ryers  executed  to  the  new  loan  officers  of  the  county  of  Richmond^  a 
mortgage  of  the  premises  in  question.  On  the  ISth  of  Jiuly,  1795,  Mrs. 
Ryere  died  without  issue.  On  the  6th  of  June,  1800,  Oozen  Ryers  exe- 
cuted a  mortgage  of  the  earoe  premises  to  Richard  Wabfi,  to  secure  the 
payment  of  2000  dollars.  In  Janiuiry,  1802,  Gozm  Ryers^  died.  Be- 
fore the  death  of  Mrs.  Ryers^  her  sister  Elizab^hy  one  of  the  lessors 
oftheplaintifi^  married  Jacob  Sebnng^  Junr.;  he  died  on  the  4th  of •dvgitff,; 
1803.  The  mortgage  from  Qozen  Ryers  to  Richard  Wain  was  fordos- 
ed  and  sold  under  a  decree  of  the  Court  pf  Chancery;  Cairns  became 
the  purchaser,  for  the  s^um  of  6300  dollars,  and  on  the  dth  o(  August^ 
1805,  received  a  deed  of  the  premises  from  a  master.  On  the  3d  of 
JlpriLf  1808,  Caime  paid  off  the  mortgage  from  Qozen  Ryers  to  the  nno 
Joan  ^cer«  of  the  county  of  Richmond. 

It  was  proved^  that  Oozen  Ryers  was  in  possession  of  one  half  of  the 
Corson  property,  including  the  premises  in  question,  from  the  time  of 
his  marriage  witli  Cornelia,  until-  his  death ;  and  that  John  P,  Ryers,  (his 
son,  by  a  former  marriage,)  held  possession  of  it,  until  after  th&  sale  of 
it  to  the  detendant,  Cairns.  Gozen  Ryers,  claimed  the  property  as  his 
own,  by  purchase  from  Terence  ReUly  ;  and  such  claim  was  asserted  be* 
fore  and  ailer  the  death  of  his  wife.  Cairns  had  been  in  possession 
since  the  sale  to  him.  The  other  half  of  the  Corson  property  had  been 
held  by  John  Simonson  and  those  claiming  under  him,  (or  many  years, 
and  as  far  back  as  the  witnesses  eould  remember.  Oozen  Ryers  built 
several  houses  on  the  part  possessed  by  him,  in  one  of  which  /.  John-^ 
son  lived  in  1-796. 
.    The  defendants,  set  up  an  adverse  title  and  possi^sion. 

Sfbncer,  Ch.  J.  who  delivered  the  Opinion  of  the  Cowrt^  said ;  ^'It  was 
^'decided  by  this  Court  in-the  cases  of  Jackson  vs.  Sears,  (10  /oAn^l 
^'  Rjep.  435,)  and  Jackson  vs.  Stevens,  (16  Johns.  Rep.  116,)  that  ^  grant  iti 
'^  fee  by  tiie  husband  and  wife,  of  the  wife^s  lanas,  the  deed  not  being 
^'  acknowledged  by  her  according  to  the  Statute,  passed  only  the  bus- 
^'band's  interest,  and  that  the  estate,  af^er  hts  death,  reverted  to  her  and 
^  her  heirs.  At  the  Common  law,  the  alienation  of  her  husband,  who 
^^was  seised  in  right  of  his  wife,  worked  a  discontinuance  of  her  esr 
»  state.  This  was  remedied  by  the  Statute  of  32  H.  \IU,  Ch.  28^  s.  6, 
^and  which  has  been  re-enacted  here,  (1  Oreenkttfs^s  Ed.  L.  J^.  Y, 
^  393,)  and  continued  in  the  suecessive  revisions  of  the  Statutes.  The 
^^Act  was  passed  the  3d  of  Marchj  1787.  The  2d  Section  declares, 
^^  that  no  fine,  feoffment  or  other  act,  made  or  done  by  the  husband  only, 
**  of  lands,  the  inheritance  or  fireehold  of  the  wife,  during  coverture, 
'^  shall  work  a  discontinuance,  or  be  prejudicial  or  hurtful  to  the  wife,  or 
''  her  heirs ;  but  that  the  wife,  and  hei  heirs,  shall  and  may  enter  into  all 
^  such  lands,  and  hold  th^  same  according  to  their  rights  aiid  titles  there* . 
in^  as  if  no  such  fine,  feofiment  or  other  act  had  been  done. 
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^^Tbc  deed  to  Reilly^  in  Jdmary^  1788,  although  Uie  wife  joined  io  ii, 
^'  ivas  not  ivithin  (his  Statute,  for  it  was  an  act  entirely  null  and  Toid  as 
"  to  her.  The  Statute  intended  where  the  conveyance  was  to  divest  her 
^^  right,  that  she  should,  alien  according  to  law,  that  is,  hy  a  deed  ac- 
'^  knowledged  by  her,  before  a  n)agii!ilrate  thereto  authorized.  That  deed 
^^  then,  operated  only  as  a  deed  troiii  Ryeitij  and  did  not  divest  the  right 
^*  of  lus  wife,  or  her  heirs. 

^^When,  therefore,  ReiUy  re-conveyed  to  Ryer^  the  latter  acquired  no 
"new  right,  but  was  merely  rei-invested  with  his  former  estate,  the  right 
^  to  the  possession  during  the  coverture.  The  mortgage  to  the  new 
^  loan  omcers,  in  1798,  by  Ryersy  is  open  to  the  same  remarks.  It  had 
^^  no  effect  on  the  wife's  rigbts. 

"It  becomes  wholly  unnecessary  to  consider  the  effect  of  Ayeri' 
^  nK>rtgage  to  fFobi,  in  Jiine,  ISQO,  tor  this  action  was  brought  within 
"seventeen  years  thereafter. 

"  tamdia  Ryers  died  in  Juhfy  1795,  and  it  becomes  a  question,  whether 
"  the  continuance  of  G.  Ryers  in  possession  from  that  time  until  bis 
'^  death,  in  /antiary,  1802,  acquured  the  character  of  a  hostile  and  adverse 
"  possession  as  against  the  heirs  of  his  wife.  It  is  asserted  by  the  de<- 
''  fendant's  counsel,  that  his  possession  became  hostile  and  adverse  im- 
"  diatcly  after  the  death  of  his  wife,  and  they  rely  on  the  facts  of  his 
"having  erected  buildings  on  the  premises  as  early  as  1796,  and  his 
"  claiming  the  premises  to  be  his  property. 

"  We  must  consider  Mrs.  Ryert,  as  entitled  to  that  part  of  the  CanoH 
"  edUte  which  she  possessed  before  her  marriage  with  Ryers^  and  which 
"  he  possessed  during  the  coverture,  and  afterwards  in  severalty.  There 
"  is  no  evidence  that  the  co-parceners  ever  made  partition^  but  the  un- 
'^  disturbed  possession  of  one  moiety  of  the  Corson  estate  by  Simoni&n, 
"  and  of  the  other  by  Mrs.  Ryers  and  her  husband,  authorizes  a  pre- 
"  sumption  of  a  release  among  the  co-parceners. 

"As  to  Elizabeth  Sebrit^^  she  was  married  to  Jacob  Sdmng^  before 
"Mrs.  Ryers*  death.  Sebring  died  in  1803.  Unless,  then,  6.  Ryot 
"  merely  continuing  in  possession  after  the  death  of  his  wife,  in  1795, 
"  claiming  the  premises  as  hi»,  and  erecting  buildings  thereon,  con^- 
"  tutes  an  adverse  possession,  there  is  notliing  to  bar  Mrs.  Sebring^ 
"  right  to  recover.  It  is  observable,  that  G.  Ryers  matle  no  conveysnce 
"of  the  premises  after  the  death  of  his  wife,  until  the  5th  of  Jtme,  1800, 
"  when  he  executed  a  mortgage  to  JValn^  I  put  out  of  view  the  deed  to 
^^ReUhfy  and  his  conveyance  to  G.  RyerSy  as  void  and  nugatory  acta ; 
"  Ryers  must  be  considered  as  holding  and  enjoying  the  premises  in 
"  consequence  of  his  marital  rights,  and  he  was  a  tenant  at  sufferance 
"  after  the  death  of  his  wife.  ^An  estate  at  sutferance  is  where  one 
"  comes  into  possession  of  land  by  lawful  title,  but  keeps  it  afterwards 
"  without  any  title  at  all.'''  (2  BU  Com^  149.)  '  And  this  estate  may 
"  be  destroyed  whenever  the  true  owner  shall  make  an  actual  entry  on 
'^  the  lands,  and  oust  the  tenant ;  for,  before  entry,  he  jcannot  maintain 
"  an  action  of  trespass  against  the  tenant  by  sutiersnce,  as  he  might 
"  against  ^  stranger,  and  the  reason  is,  because  the  tenant  being  once 
^'  in  by  a  lawful  title,  the  law,  which  presumes  no  wrong  in  any  man, 
V  will' aujxposehij(n  to  continue  upon  a  title  equally  hiwful;  unless  the 
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^-mvner  of  Uie  tend  by  some  publio  and  avowed  act  such  as  entry  is^ 
^  will  declare  his  continuance  to  be  tortious/ or,  in  common  language, 
"  wrongful'  (2  BL  Com.  149,  150.)  We  perceive,  then,  that  Ryera^ 
^  continuance  in  posstession  after  the  termination  of  the  estate  he  held 
**  in  right  of  his  wife,  was  a  tenancy  at  t^ufferance,  not  tortious  as  re- 
**  gardcd  the  true  owners,  and,  consequently,  not  liostile  or  adverse  to 
^*  their  right.  His  claim  of  title  and  building  on  the  premiset^  can  have 
^  no  effect,  for  it  does  not  appear  that  thi^  was  ever  brought  home  to  the 
^*  knowledge  of  the  lessors.  I  do  not  mean  to  admit,  that  had  the  claim 
^  been  known  to  tbero,  that  a  mere  claim  of  title  by  a  tenant  at  suffer- 
*^  ance  would  create  a  disseisin,  or  a  possesitaion  adverse  to  the  true 
^  owner.  It  is  unnecessary  to  decide  upon  the  operation  of  the  morf- 
^  gage  by  Ryef$  to  fValn^  in  1800,  or  whether  that  constituted  an  ad- 
^  verse  possession,  ahhougb  1  am  of  opinion  it  did  not ;  and  that  there 
^  never  was  an  adverse  possession  until  Cairn^9  entry,  subsequent  to  the 
"^  sale  in  1905." 

^  1  have  been  more  particular  in  stating  the  reasons  of  the  decision  of 
^  the  Court  in  this  case  than  was  necessary,  as  all  the  principles  were 
^^  decided  by  Ibis  Court  upon  a  state  of  facts  between  the  same  lessors 
'^  and  Cairni^  on  a  former  occasion,  but  that  decision  was  not  reported^ 
*^  We  then  decided,  that  Ryers*  continuance  in  possession  was  not  ad- 
^Werse,  and  that  the  lessors  were  not  barred  by  the  Statute  of  I^imita- 
"tions.*^ 

Where  A.  bought  land  in  1782,  and  put  B.  one  of  his  sons  in  imme- 
diate possession,  and  declared  he  had  bought  it  for  him,  and  afterwards 
died  in  1789,  leaving  several  children,  bis  heirs  at  law,  and  B.  continued 
in  possession  of  the  land  above  21  years,  but  without  having  obtained  a 
deed  from  his  father;  it  was  HeU  that  B.  was  in  possession  under  his 
father,  and  not  in  his  own  right,  ur  adversely  to  his  father ;  and  that  the 
rest  of  the  children  of  A.  were  entitled  to  their  proportion  of  the  land 
BO  occupied  by  B.  Jackson  ex  dem.  Bromley  Sf  Ah  vsl  Benjamtn,  8  J<^f\$. 
Bip.  101. 

The  will  of  a  husband  does  not  pass  his  wife's  land,  and  no  posses- 
sion of  the  same  by  a  devisee  under  the  will,  can  create  a  presumption 
of  title,  or  become  adverse  to  the  true  owner.  Bowie  vs.  OWea/e  of  JUL 
Leseeey  5  Harr,  Sf  Johns.  Rep.  226. 

Snd.  «Ai  adverse  Possession  mnui  be  hostile  in  its  Inception ;  mwt  be 
marked  by  definite  Boundaries;  must  be  an  aetfuU  Occupancy y  positive^  notori" 
ow,  uninterr^pted^'and  cmUinuedfor  the  Space  of  Time  required  by  the.  Sta- 
tutes of  Limitations^  inordertotoU  an  Entry. 

That  an  adverse  possession  may  be  a  bar,  strict  proof  is  required  that 
it  was  hostile  in  its  mception,  and  had  continued  so  for  20  years ;  and 
the  possession  must  also  be  marked  by  definite  boundaries.  Brandt  ex 
dem.  Walton  vs.  Ogden,  1  Johns.  Am.  156.  Gay  vs.  Moffit,  2  Bibb's 
Rqf.  507.    MOee  vs.  Morgan.  1  MarA.  Rep.  {Ky.)  62. 

A  person  out  of  possession  for  more  than  twenty  years^  where  there 
is  not  an  adversary  possession  in  virtue  of  some  right,  or  by  actual  in* 
ckwures,  his  heir,  or  a  person  claiming  under  him,  may  bring  an  E|ect<^ 
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ment  without  actual  entry  into  the  land.  Hamnumd  Sf  Al  Leraee  ts« 
Warfidd,  2  Harr.Sf  Johns.  Rep.  156. 

The  rule,  that  an  adverse  posneseion,  to  bar  an  Ejectment,  must  be 
hostile  in  its  inception  and  continue  so  for  20  years,  does  not  apply  to 
the  entry  of  the  tenant;  but  to  the  act  by  which  the  possession  becomes 
adverse.    Jackson  ex  dent.  Krom  vs.  Brink,  5  Cow.  Rep.  483. 

An  entry  adverse  to  the  lawful  possessor  is  not  to  be  presumed.  It 
must  appear  by  proof.  Jackson  ex  dem  Gansevoort  Sf  Al.  vs.  Parker,  3 
Johns.  Cos.  124. 

*  If  it  be  stated  in  a  bill  of  exceptions,  upon  a  trial  in  Ejectment*  that 
the  testator  of  the  defendant  departed  this  life  in  possession  of  the  land, 
which  possession  he  had  held  ^  adverse  to  the  Lessor  of  th^  PlauUij^^^  for 
a  specified  time ;  it  must  be  understood  that  such  possession  was  ad- 
verse to  those  under  whom  the  lessor  of  the  plaintiff  claimed ;  especial- 
ly if  it  appear  from  another  bill  of  exceptions,  in  the  same  trial,  that  the 
title  of  the  lessor  of  the  plaintiff  did  not  commence,  until  after  the  death 
of  the  said  testator.     Bream  vs.  Cooper^ s  Heirs,  5  Munf.  Rep.  7. 

If  it  appear  from  the  record  in  Ejectment,  that  the  defendant  or  his 
testator,  had  adverse  possession  of  the  land,  at  the  time  when  a  deed  of 
trust,  ninder  which  the  plaintiff  claims  was  executed,  Judgment  ought  tQ 
be  rendered  for  the  defendant,  although  the  nature  of  his  title  do  not 
appear.    Ibid. 

The  plaintiff  claimed  the  premises  in  question  as  heir  at  law  of  his 
father,  and  clearly  made  out  a  good  title  in  bi:$  father ;  The  Court,  said, 
**  It  was  incumbent  on  the  defendant  to  shew,  that  that  tide  had  been 
'^  defeated  by  an  adverse  possession  agreeable  to  the  Statute  of  Limita- 
^'  tions,  during  the  father's  lite  time.  This  title  by  possession  so  as  to 
^  defeat  a  grant,  or  other  legal  conveyance,  is  never  to  be  presumed ;  but 
'*  must  be  actually  proved  and  shewn,  in  order  to  rebut  a  prior  title,  in 
^(  the  same  manner  and  with  the  same  degree  of  precision,  as  plaintiff 
^^  must  shew  a  clefiir  title  in  him,  before  he  can  recover."  Rochdlf  ads. 
Hobnes,  2  Bay's  Rep.  491. 

It  is  a  settled  rule  that  the  doctrine  of  adverse  possession  is  to  be 
taken  strictly,  and  not  to  be  made  out  by  inference,  but  by  clear  and 
positive  proof.  Every  presumption  is  in  favour  of  possession  in  subor- 
amation  to  the  title  of  the  true  owner.  And  if  a  person  enter  without 
pretence  of  title,  his  possession  will  be  deemed  the  possession  of  the 
true  owner.  Jackson  ex  dem.  JBonnelJ  &  Al  vs.  Sharp,  9  Johns*  Rep^ 
167. 

^  And  wherever  an  adverse  possession  is  relied  on,  it  seems  that  there 
^^  should  be  some  proof  of  an  actual  ouster,  for  presumption  of  adverse 
»  possession  from  circumstances  shall  scarcely  be  deemed  sufficient'' 
8  Esp.  M.  Pri.  9.  (  OU  Paging,  436.) 

A  claim  and  colour  of  title  sufficient  to  destroy  all  presumption  that 
the  defendant  is  in  possession  under  the  plaintiff,  is  adverse.  Jaduon 
ex  dem.  Dunbar  ^  Al.  vs.  Todd,  2  Caines^  Rep.  183.  t  f'^  Jadcson  et 
dem.  Piidiam  ^  Al  vs.  Bowen,  2  Caines^  Rep.  358. 
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Where  both  plaintiff  and  defendant  derived  title  from  the  same  person, 
who  had  been  seised  of  the  premises,  it  is  not  necessary  that  the  plaintiff 
should  show  a  title  out  of  the  Commonwealth.  Patton  4-  Mvb,  Golds- 
boraughy  9  Serg.  ^  R.  Rq^.  47. 

An  ejectment  cannot  be  defeated  by  the  tenant's  showing  an  adverse 
grant  of  the  same  date,  without  showing  also  that  his  possession  was 
acquired  under  such  adverse  grant  BrnmanvB.  Bartlettj  4  BiWs  Mep. 
554. 

Whether  a  possession  claiming  title,  under  a  parol  giA  of  land  from 
the  owner,  is  such  an  adverse  possession  as  will  bar  an  ejectment  ? 
Qmre.  Jadosm  er  dem.  Bradi[Sf  M  vs.  WkUbedc,  6  Ckno.  Rep.  632. 
Jackson  ez  dm.  Fotnig  *  M.  vs.  Ellis  8f  WhUe^  13  Johns.  Rep.  120.— 
Sed  Vide  Jackson  ez  dem.  Fan  Men  vs.  Rogers^  (1  Johns.  Cos.  33.) 
Where  it  is  decided,  that  such  a  possession  is  not  adverse  to  the  giant- 
or,  and  that  the  grantee  was  merdy  a  tenant  at  will. 

*'  In  order  to  gain  a  title  by  possession  under  this  act  [Stattae  of  Lim- 
itations ofJSTorth  Carolina]  these  circumstances  must  concur — he  must 
be  possessed  of  land  which  hath  been  actually  granted;  a  possession 
of  vacant  lands  will  not  do,  unless  attended  with  such  circumstances  as 
required  by  the  late  Act  of  Assembly  for  limiting  the  claim  of  the  Stated- 
he  must  take  possession  with  a  belief  that  the  lands  possessed  is  his 
own,  as  under  a  patent,  or  deed  under  some  patentee — he  must  take 
possession  with  such  circumstances  as  are  capable  in'  their  nature,  of 
notifying  to  makind  that  he  is  upon  the  land,  claiming  it  as  his  own,  as 
in  person  or  by  his  tenant — this  notoriouspossession  must  be  a  continued 
possession — ^a  secret  taking  possession,  and  not  continuing  it,  as  it 
cannot  answer  the  purpose  of  notoriety,  to  adverse  claimants,  cannot 
extinguish  their  claim  for  having  not  been  put  in  in  due  time.''  ^  A 
^  single  act  of  taking  possession  and  then  leaving  the  land,  will  not  do ;" 
The  possession  that  is  capable  of  ripening  into  title,  must  be  notorious, 
and  continued  for  seven  years  without  entry,  claim  or  action,  on  the  oth- 
er side."— J>en  ex  dem.  Andrews  vs.  Mtdfard,  1  Hayw.  Rep.  920^  321 .  ^ 
Vide  Den  ex  dem.  Park  vs.  Cochran  ^  Jll.^  Ibid.  180.  Dea  ez  dem.  Slade 
vs.  SmUhj  Ibid.  249.     BorreU  vs.  Turner,  2  Ibid.  114. 

Possession  of  lands  for  seven  years  under  colour  of  title  bars  the 
right  of  entry,  although  the  possessoir  knew  at  the  time  he  obtained  his 
colour  of  title  and  took  possession,  that  the  lands  belonged  to  another 
person.    Den  ez  dem.  JbcMtcfe  ^  Vx.  vs.  Leggat^  3  Murph.  Rep.  539. 

But  in  the  case  of  MHOer  S^l  vs.  fi%oi0,  7  Serg.  Sf  R.  Rep.  138, 
Gibson,  J.  said ;  ^  The  truth  is,  that  the  Statute  [of  lAmitationsy'l  was 
'*  never  intended  as  the  means  of  acquiring  title,  or  as  an  encourage* 
"  ment  to  people  to  enter  on  each  other's  land  with  a  view  to  hold  it ; 
^  but  to  compel  them  to  decide  their  cohtroversies  while  transactions 
''  are  recent  and  the  evidence  of  them  is  attainable ;  and  there  its  ope- 
^^  ration  in  protecting  a  possession  under  a  bad  title,  or  no  title  at  all, 
'*  is  but  a  coneequence  of  the  object  of  its  enactment,  and  not  the  object 
'  Itself." 
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And  in  the  case  of  Pefi  ex  dan.  Jone$  v«.  KJUey^  {iJVi  Oar.  LmfSiip. 
400.)  Tatlob,  Ch.  J.  dditering  the  Opi$iim  of  the  Court,  said  ;  "^  But 
^'  a  possession  for  this  period  can  only  meet  the  spirit  and  desigu  of  the 
'^  layv,  [(^e  Statute  of  Limitations,]  when  it  is  unbroken  and  unioler- 
^'  rupted  ;  for  as  it  is  founded  on  the  supposition  that  the  possessor  re- 
^*  ally  believes  he  has  title,  this  idea  is  weakened  rather  than  confinned^ 
^  by  his  occasionally  withdrawing  from  the  possession,  and  leaving  the 
"  land  without  cultivation,  without  occupancy,  and  without  a  tienant'* 
^  Vide  M  IverSf  M  vs.  Ragan^  M,  2  IV heat.  Rep.  29.  Jackson  ex  dm. 
Ten  Euck  4*  M.  vs.  Frosty  6  Chwen^s  Bep.  351 ;  (both  cited  ante  page 
461.) 

^  In  New-Jersey  the  action  of  ejectment  has  always  been  considered 
on  the  same  footing  with  a  writ  of  right,  it  has  been  too  sdetnnly  settled 
to  be  now  disputed,  that  the  Statute  of /afnee(8faf.  31  Jac.  1  &  16.  3 
Ruffkead^  100,)  does  not  extend  here ;  and  therefore  afl  the  legal  con* 
sequences  arising  from  that  Statute,  one  of  which  Is  that  twenty  years 
adverse  possession,  hke  a  descent  cast,  toUs  an  entry,  faBs  to  the 
ground."  Denn  ex  dem.  Bickham  vs.  Pisaant  ^  Lardner^  1  Coxe'^9  Rw» 
822.) 

It  must  be  marked  by  d^nite  Boundaries. 

in  the  case  of  Jadcaon  ex  dem.  Hardenborg  ^  j31j  vs.  Schoonimak&r^  (H 
Johfie.  Rep.  234.)  KExn^Ch.  3.^  who  delivered  the  Opinion  of  the  Cowrtf 
said; 

"  The  possession  fence^  as  it  was  termed,  which  was  run  round  the 
^^  large  tract  in  1774, 1  do  not  consider  as  an  adverse  possession,  suffi- 
*^  cient  to  toll  the  right  of  entiy  of  the  true  owner,  after  twenty  years* 
^  This  mode  of  taking  possession  is  too  loose  and  equivocal  There 
*^  miist  be  a  real  and  suhstantial  enclosure,  an  actual  occupancy,  apo^ 
•«  sessio  pedis^  which  is  definite,  positive  and  notorious,  to  constitute  an 
^  adverse  possession,  when  that  is  the  only  defence,  and  is  to  counter^ 
"  vail  a  legal  title."  (The  possession  fence^  in  this  case,  was  made  by 
felling  trees,  and  lapping  them  one  upon  another  round  the  land.) 

An  adverse  possession  of  more  than  20  years  without  any  demar^a* 
tion  or  defined  boundary,  but  on  land  which  is  afterwards  included  in  a 
survey  and  patent,  neither  of  which  were  of  20  years  standing  at  the 
oomencement  of  the  suit,  fiimishes*  no  available  defence  in  an  ejectment 
Shearer^  Brooks r9.  Ctoy,  1  LUtetTs  Rep.  260. 

A  naked  possession,  (possession  without  right,)  is  adversaryonly  to 
the  extent  of  aetual  enclosures.  Hammond  1^^  M,  Lessee,  vs.  fFarfiddj 
2  Harr.  ^  Johns.  Rep.  161.   . 

A  posHcssion  of  more  than  twenty  years,  when  taken  before  the  sur- 
vey or  patent,  is  limited  by  the  actual  close.  Brooks  ^  M.  vs.  Cloy)  3 
JiTarsh.  Rep.  (£^.)  545. 

When  an  usurper  enters  on  land  he  acquires  possession  inch  by  incb, 
of  the  part  which  he  occupies.  The  possession  of  one  who  shews  no 
tide,  >vben  the  extent  of  it  is  not  shewn  to  have  reached  within  a  mile  of 
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fte  toeus  in  quo^  cannot  be  considered  a  possession  of  it.    J^revosfs 
Heifers.  Johnson 4"  dft  9  Marlines  Rep.  12Sl 

In  the  case  of  Jackson  ex  dem.  TudSf  M.  vs.  Halstead,  (5  Cow.  ttq>. 
fl9,  2200  the  Opinion  of  the  Court  wcu  delivered  by  Woodworth,  J,*;  he 
said ;  *^  The  plaintiff  is  entitled  to  recover  the  small  parcel  of  land  lying 
^  between  the  S  acres  and  17  rods  and  the  river ;  unless  the  deed  from 
^  PaJmer  to  Jennings  is  inoperative,  in  this  respeict  by  reason  dT an  ad- 
*^  verse  possession  at  the  time  it  was  executed.  The  boundaries  in  the 
^  defendant^M  conveyance  do  not  include  this  parcel.  He  cannot,  there- 
^  ibre,  rest  on  the  ground  of  a  good  constructive  possession ;  but  must 
*^  niake  out  a  pedis  possession  or  actual  occupancy,  with  claim  of  title. 
^  The  adverse  possession  roust  be  marked  by  a  substantial  enclosure^ 
^*  and  continued  doWri  to  render  it  available.  (2  Johns.  Rep.  2S4.  10 
«  Id.  477.  1  Id.  156.  1  Cowen,  285.)*'  *^  Prom  the  whole  6f  theev- 
*'  idence  I  understand  that  the  small  parcel  was  enclosed  by  a  fence  on 
*  all  sides,  excepting  on  the  northerly  line,  where  it  extended  a  part  of 
^  the  way  only ;  and  at  that  portion  of  the  line  where  it  did  not  continue, 
^  the  high  bank  served  as  a  substitute  For  the  purpose  of  notoriety, 
^  as  weU  as  good  husbandry,  thiH  was  a  substantial  enclosure.  Why 
^  require  a  fence,  where  nature  hijid  formed  a  sufficient  barrier,  to  pre- 
^*  vent  the  intrusion  of  cattle  T  The  defendant  sufficiently  marked  the 
^  extent  of  his  possession.  Suppose  a  lot  of  land  is  bounded  on  the  one 
^^  side  by  a  navigable  river,  or  a  continued  ledge  of  rocks,  or  a  mountain 
^  of  difficult  ascent  or  descent,  and  that  the  other  sides  ate  well  enclosed ; 
^' would  not  this  with  a  claim  of  title,  constitute  an  adverse  possession  ? 
^  it  certainly  would ;  because  in  such  a  case  every  thing  had  been  done, 
^that  could  reasonably  be  required  to  protect  thfe  crop,  or  denote  exclu- 
«<  give  occupancy.  The  case  before  us  is  analogous.  The  defendant's 
^  possession  was  adverse  when  Palmer  assigned  to  Jennings ;  and  so 
^  continued  to  the  time  of  commencing  the  action.'' 

In  the  case  of  CAenej/vs.  Ringgold^  M^  (2  Harr.  Sf  Johns. Rep.  87, 
94,)  Buchanan,  J.  delivering  the  Opinion  of  the  Court,  said  ;  f^  This  is 
^  a  case  of  two  conflicting  claims,  m  which  the  pretensions  of  both  par* 
^^  ties  are  set  out.  The  lessors  of  the  plaintiff  with  title,  having  pos* 
'^  session  by  enclosure  and  cultivation  of  a  part  of  the  tract  of  land  in 
^^  dispute,  claiming  the  whole  ;  and  the  defendant  without  title,  having 
*^  possession  by  enclosure  of  a  part  of  the  same  tract  of  land,  with  the 
*^  use  (by  cutting  timber,  &c.)  of  other  parts  not  enclosed.  As  to  that 
^  part  of  the  land  which  was  in  the  possession  of  the -defendant,  and  his 
**  ancestor,  Charles  Ctieney,  by  actual  enclosure  for  more  than  twenty 
^^  years  next  preceding  the  bringing  of  this  suit,  the  plaintiff  is  bound  by 
*^  the  Act  of  Limitations ;  but  not  as  to  the  parts  used  by  the  defendant 
**  exterior  to  the  enclosure." 

Where  the  defendant  in  an  action  of  ejectment,  was  in  possession  of 
100  acres  of  land,  by  enclosures  and  cultivation,  for  15  years,  and  then 
enlarged  his  enclosures  so  as  to  include  150  acres,  and  he  possessed 
the  same,  so  enlarged  by  enclosures,  for  six  years  thereafter,  claiming 
the  same  as  his  own.  Held,  that  he  bad  titte  to  the  100  acres  by  adver- 
venmyppssessioii.    Hall  vs.  GittingU  jUfsee,  ZHarr.  SfJ<^ns.  R^. 
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b  nuut  be  m  aaiual  Occupanty^  prntwCj  noUniouSj  tminierriipted  ;  and 
iSuUinued  for  tiie  Space  of  Time  required  by  the  SteUtUee  of  Limitations. 

Upon  an  unoccupied  island  in  the  river  Delaware,  one  Qovldy  built  a 
smau  house  which  was  called  his  Study,  in  which  be  kept  a  table  and 
some  book«>,  and  occasionally  repaired  there  for  the  purpose  of  study- 
ing. Tliere  was  no  evidence  that  he  ever  slept  there,  but  his  family  ri> 
sided  on  hi&  property  on  the  adjacent  shore.  Gould  made  no  further 
improvements  on  the  land,  and  some  time  previous  ip  his  death,  he  re- 
moved the  study  away  from  the  island.  During  the  whole  period  in 
whid)  he  held  this  possession,  the  neighbours  were  in  the  habit  of  driv- 
ing their  cattle  on  the  island,  and  no  exclusive  appropriation  was  claimed 
by  any  one.  It  appeared  that  a  possession  of  a  similar  kind  continued 
in  Ootild'9  widow  and  children  after  his  death  in  1743,  until  some  time 
in  the  year  1755,  when,  as  it  was  alleged,  one  Logan  ousted  GouUPs 
family  from  the  possession,  and  he,  and  those  claiming  under  him,  had 
ever  since  retained  it.  The  lessors  of  the  plaintiff  claimed  under  Gotdd^ 
by  virtue  of  a  deed  dated  in  March^  1786,  from  the  heir  at  law  of 
uottldf  to  Samud  Tucker  ;  this  conveyance  recited  a  preceding  one, 
made  in  the  year  1776,  which  it  was  alleged,  had  been  captured  by  the 
Britiab,  and  lost  or  destroyed.    Upon  this  evidence  the  plaintiff  rested* 

The  defendant  relied  upon  a  possessory  ri^ht  under  Losariy  who  it 
was.pfoved,  had  possession  of  the  property  in  1755,  built  a liouse  upon 
it,  fenced  and  improved  it.  A  paper  was  produced,  purporting  to  be 
articles  of  agreement  between  WiUiam  Logan  and  Henry  Bmiot  dated 
Sqftember  6,  1766 ;  by  which  Logan  conveyed  all  his  right,  improve- 
ment and  possession,  bujt  the  instrument  was  without  seal.  Bristol 
conveyed  to  Ridley.  Ridleyy  January  ISL  1775,  conveyed  his  title  to 
this  property  and  some  other  things,  to  tVUliam  Yardley^  for  a  valuable 
consideration ;  YardJey  conveyed  to  John  ffhite^  the  defendant,  in  1776, 
for  a  valuable  consideration.  This  paper  title  of  the  defendant  had  al- 
wiQrs  been  accompanied  with  the  possession.  ITeid^  that  ^'  the  facts 
proved  were  sufficient  evidence  of  an  adverse  possession  at  least  from 
1776,  (35  years  before  the  trial)  in  the  defendant  and  those  under  whoQi 
he  claimed. title,  to  bar  the  plaintiff's  suit.''  Den  exdem.  TwJcer  Sf  Ux. 
Sf  M.  vs.  WkiUy  1  Coxe'e  Rep.  94. 

In  the  ease  of  Shannon  vs.  Kinmy  ^  JlL^  {iMarehaUURep.  {Ky.)  4.) 
There  was  a  continuri  adverse  possession  for  more  than  twenty  years, 
but  it  appeared  that  Hugh  Shannon^  who  first  took  the  possession  of  the 
land  in  controversy;  bdore  he  had  been  in  possession  twenty  years^ 
surrendered  the  possession  to  the  defendants  or  those  under  whom 
they  held,  in  pursuance  of  a  decree  entered  upon  an  award  giving  them 
the  land  in  virtue  of  an  adverse  claim,  and  that  they  had  not  had  the  land 
in  possession  20  years  prior  to  the  commencement  of  this  suit.  The 
Court  Hdd^  that  this  circumstance  would  not  prevent  the  Statute  of 
Limitations  from  operating  as  a  bar  to  the  plaintiff's  recovery  ;  that  an 
adverse  possession  for  twenty  years  would  toll  his  right ;  and  that  it 
could  no^  ^  m  the  reason  and  nature  of  the  thing,  produce  any  differ- 
ence,  whether  the  possession  be  hdd  uniformly  under  one  title  of  at 
difEerent  times  under  different  titles^  provided  the  claim  of  title  be  alfvays 
adverse  to  t^t  of  the  plaintifl^  nor  whether  the  possession  be  held  by 
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the  same  or  a  succession  ofindividuals,  provided  ihe  possession  be  a 
continued  and  uninterrupted  one,"  ^  Vide  Hord  ts.  Walton^  2  Ibid.  620. 

in  the  case  o(  Lessee  of  Potts  vs.  GUbertj  decided  in  the  Circuit  Court 
of  the  United  States  for  the  third  circuit,  and  reported  in  the  1st  volume 
of  HaWs  Journal  of  Jurisprudehce^  266,  256,  Washington,  J.,  in  charg- 
ing the  Jury,  said ;  • 

*^  The  adverse  possession  before  mentioned  must  not  only  continue, 
but  it  must  (Continue  the  same  in  point  of  locality  during  the  prescribed 
period  of  time  sufficient  to  constitute  it  a  bar;  that  is  to  say,  a  roving 
possession  from  one  part  of  a  tract  of  land  to  another  cannot  bar  the 
right  of  entry  of  the  owner  upon  any  part  of  the  land  which  had  not  been 
held  adversely  for  twenty-one  years,  although  the  different  periods  of 
possession  of  the  separate  parcels  should  amount  in  the  whole  to  that 
number  of  twenty-one  years.  For  it  is  a  clear  principle  of  law,  that  the 
right  acquired  by  adverse  possession  of  a  disseisor  or  other,  who  en- 
ters or  retains  possession  by  wrong,  can  never  extend  beyond  the  limits 
of  the  particular  spot  to  which  his.  occupation  was  confined.  If  he  could 
go  beyond  those  limits,  tliere  would  exist  no  other  to  circumscribe  hie 
claims.  He  cannot  resort  to  the  metes  and  bounds  of  the  tract  upon 
which  he  has  settled,  because  the  legal  possession  of  the  owner  conti* 
nues  unaffected  by  the  tortious  entry  ;  except  so  far  as  the  actual  ad- 
verse possession  has  disturbed  thi?,  the  legal  owner  is  constructively 
in  possession  of  the  whole  tract,  because  his  title  extends  to  the  whole. 
A  wrongdoer  can  claim  nothing  in  relation  to  his  possession  by  con- 
struction.'^ 

"  The  Court  is  perfectly  clear  that,  where  different  persons  enter  up- 
on land  in  succession,  each  retaining  the  possession  for  a  period  short 
of  twenty-one  years,  the  last  possessor,  who  may  be  the  defendant,  can- 
not tack  the  possession  of  his  predecessors  to  his  own,  so  as  to  make 
out  one  entire  continuing  possession  of  twenty-one  years,  to  bar  the 
entry  of  the  owner.  The  possession  oiA.  the  first  occupant,  cannot 
be  the  possession  of  B.  the  next  occupant,  because  the  moment  «d» 
ipiits  the  actual  possession,  the  legal  possession  of  the  real  owner  is 
restored,  and  the  entry  of  £t  constitutes  him  a  new  disseisor,  and  if  he 
seek  to  bar  the  entry  of  the  owner,  he  must  show  an  actual  adverse 
possession  continued  in  himself  for  twenty-one  years. 
^  *"  There  is  in  truUi  ho  privity  between  A,  and  B. 

*^  Neither  do  we  think  that  the  present  case  is  strengthened  in  favour 
of  the  defendant  by  the  evidence  of  the  witness,  who  states  that  the  seve- 
ral occupants  sold  to  their  successors.  Nothing  can  be  more  vague 
than  this  testimony.  It  does  not  state  that  any  conveyances  were  exe- 
cuted or  what  each  person  sold  ;  whether  it  was  title^  possession,  or 
good  will ;  or  whether  any  two  of  the  sales  were  applicable  to  the  same 
spot    Indeed,  what  bad  any  of  them  to  sell ! 

^  Not  only  is  adverse  possession  to  bar  an  mitry  to  be  confined  to 
the  particular  parcel  so  occupied,  but  some  evidence  should  be  given 
to  show  the  location  of  such  parcel,  that  it  may  be  seen  whether  the 
continuity^  of  possession  during  the  whole  period  was  applicable  to  it.'' 

The  undisturbed  possession  of  part  of  a  tract  of  lan^  without  titl%  i9 
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00  evidence  that  the  persons  holding  sucbpojssession  claimed  the  wholo 
tract     Qfrporatwnj  f'C  vs.  Hanrnumd^  1  Uarr.  Sf  Jolma.  Rep.  580, 603.    , 

In  the  case  of  Doe  ex  dem.  Clinton  Sf  AL  vs.  GimpbeB  4-  A^  (10 
Johns.  Rep.  4T7,)  The  Court^  after  discussing  the  plaintiff's  title,  said ; 
^'  The  remaining  point  in  the  case  is,  wlielher  any  title  superior  to  this 
^  was  shown  on  the  part  of  the  defendants,  or  any  bar  to  the  action  by 
^^  means  of  adverse  possession.  In  the  suit  against  Camp&ett  there  was. 
"  no  pose^ession  of  20  years  pretended  ;  and  the  possession  which  one 
'^  Smith  commenced  about  25  or  26  years  before  the  trial,  and  under 
"  colour  (as  it  was  to  be  presumed)  of  a  deed  from  one  Hahe^  was  .on 
^  the  farm  occupied  by  EUioi.  No  other  possession  of  20  years  stand- 
''  ing  was  shown,  and  consequently,  the  defence  of  20  years  adverse 
"  possession  could  only  apply  to  the  suit  against  EllioU  And  iti  the 
^*  suit  against  him  the  adverse  poseession  is  unavaUing.  The  posses- 
'^  siom  coQimenced  by  Smith  consisted  only  of  a  small  clearing  of  5  or 
^^  6  acres,  and  it  is  not  ascertained  in  what  part  of  EOxoVb  farm  it  was  to 
^  be  located.  But  the  decisive  objection  to  this  defence  -id|  that  no  r&- 
^'  gular  deduction  of  title,  or  privity  and  continuity  of  possession,  was 
^'  shown  and  deduced  down  from  Smith  to  EUiot,  or  to  any  of  the  other 
^^  defendants.  Adverse  possession  must  be  marked  by  definite  bounda- 
*^  ries,  and  be  regularly  continued  down  to  render  it  availing*  {Bran^ 
"  vs.  OgdctM,  1  JoAiw.  -Rep.  156.") 

An  adverse  possession,  is  '^  a  possession  under  colour  of  title,  taken 
by  a  roan  himself,  bis  servants,  slaves,  or  tenants,  and  by  him  or  tfiem 
continued  without  interruption  for  seven  years  together."  Orani  vs. 
Winbome^  2  Hayvo.  Rep.  57. 

Actual  ouster,  and  adverse  possession,  of  any  lands,  tenements  oc 
hereditaments,  for  fifteen  years  after  the  title,  or  cause  of  action  accrued, 
and  before  suit  brought,' bars  the  plaintiff  of  his  right  of  entry  theresf- 
ter,  whether  the  ouster  and  adverse  possession  be  by  the  same  person 
.  or  persons,  for  the  whole  term  of  fifteen  years,  or  by  different  persons 
for  different  periods,  making  fifteen  years  ki  the  whole;  provided  the  dis- 
seisin and  adverse  possession  have  been  continued  and  uninterrupted ; 
and  provided,  that  the  plaintiff  does  not  come  within  any  of  the  excep- 
tions mentioned  in  the  provisoes  of  the  Statute,  extending  the  term  of 
time,  in  which  entry  may  be  made.  Fannvnii  vs.  Wikox  Sf  Palmer^  3 
Daijfs  Rep.  269. 

To  make  out  an  adverse  possession,  the  defendant  must  prove  actual 
possession  by  enclosure  of  the  tract  which  he  claims,  for  upwards  of 
twenty  years.    'Gibson  vs.  Martin^  1  Har.  ^  Johns.  Rep.  545. 

Twenty  years  possession,  under  a  vague  unsurveyed  entry,  affords 
protection,  as  an  adverse  possession,  only  to  the  extent  of  the  actual 
close.    Henderson  vs.  Howard^s  Devisees^  1  Marsh.  Rep.  {Ky.)  26. 

The  seUdement  required  by  the  Statute,  litniling  the  time  of  bringing 
suits  against  actual  settlers,  is  a  settlement  and  residence  on  the  land ; 
clearing  and  cultivating  the  land  is  not  sufficient  Hog  vs.  Perry  1 
LmdlVe^:  171..  SmUhvs.  JVWefs,  2  Ibid.  160.  HUe's  Heirs  vs.  SAra- 
der,  3  Ibid.  446.    ^  Fide  Skyles'  Hrirs  vs.  King's  Heirs,  2  Marsh.  Rep. 
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(JTy.)  S85.    Micrwn  vs.  Turner^  3  Matdh.  JUp.  (%)  133.     Bodky 
vs.  CoghiWs  Heirs  4*  Hardy  Ibid  615.    Moore  ys.  JParroto  4*  w9I.  Ibid.  49. 

To  prevent  the  recovery  in  Ejectment  by  a  Plaintiff  havin{^  title,  it  is 
"necessary  to  shew  on  the  part  of  the  Defendant,  an  actual  and  contin- 
ued occupancy  of  the  land  in  dispute,  for  twenty  years;  and  most  cer- 
tainly the  occasional  cutting  of  timber  upon  the  land,  does  not  amount  to 
such  a  continued  occupancy."  Braxdak  vs.  Speedy  1  Marsh.  Rep.  {Ky.) 
106.  Smithy^.  MiuJuL  Ibid.  207.  8f  Vide  Trotter  vs.  Cassady  Sf  M.^ 
3  Mareh.  Rep.  {£y.)  366. 

An  entfy  upon  h^ni^wUhovt  Colour  of  Ti/fe,  ^nd  occasional  acts  of 
cutting  timber  continued  for .  fifteen  years,  but  without  any  perntanent 
improvements  or  enclosures,  wiU  not  enable  the  claimant  to  defend  in . 
gectment  at  the  suit  of  the  owner.     DooKttie  vs.  Ltncb/ey,  S  ^SihenU  Rep. 
165. 

In  the  case  of  Cheney  vs.  Ringgoldj  ^  My^  Lesseey  {i  Harr.  ^  Johns. 
i2«p.  87,  95.)  Buchanan,  J.  ddiveringthe  ^)ptnum  of  the  Court,  said ; 
^'  Even  if  the  defendant's  possession,  by  enclosure  commenced  first, 
"  which  is  not  stated  to  be  the  case,  that,  and  his  cutting  timber  exterior 
"  to  the  fences,  could  not  haye  prevented  the  constructive  possession 
'*  vesting  by  operation  of  law,  in  Jordan^  of  aQ  the  unenclosed  parts  of 
'^  TheJVmUwr  oj  Ttoo,  on  the  actual  entry  and  enclosure  made  by  .him, 
"  and  t]M)se  claiming  under  him,  upon  a  part  of  that  tract  of  land^  wiih** 
"  in  twenty  years  from  the  date  of  tiie  grant,  claiming  title  to  the  whole^ 
'^But  if  the  possession,'  by  enclosure,  of  the  lessors  of  the  plaintifi^  and 
<<  those  upder  whom  tliey  claim,  commenced  first,  and  for  any  thing  ap- 
^  pearing  in  the  record  that  may  have  been  the  fact,  surely  no  cuttipg^ 
^*  AC,  by  the  CheneuSy  exterior  to  their  enclosures,  could  so  divest  the 
**  possession,  cast  by  law  upon  tlie  plaintifi^  of  the  unenclosed  parts  of 
'^  The  Mmber  qf  Twoy  as  to  let  m  the  operation  of  the  act  of  limita^ 
"tipjos." 

The  possession  that  will  give  a  title  under  the  Statute  of  Limitadons^ 
must  be  an  actual  occupancy,  vl pedis  posiessioy  definite,  positive  and  no* 
toriogs.     Baiky  4r  M  vs.  Irby  ^  M,  %  Jfoti  8f  JIT  Cordis  Rep.  348. 

Digging  a  canal  and  felling  trees  are  not  such  acts  of  possessidn,  as 

mv  be  the  basis  of  the  prescription  of  thirty  years.  Jncmrty  vs.  JW* 

efter,  1%  Afatltn'f  iZ€p,ll.    ^  FidePreoosiU  Heiress.  Johnston  Sf  M^  9 
Miuim^sRiep.n^ 

^  Tlie  occasional  exercise  of  dominiooi  by  broken  and  unconnected 
"acts  of  ownership,  over  property  which  may  be  made  permi^nently 
"  productive,  is,  in  no  respect,  calculated  to  assert  to  the  world,  a  claim 
^'of  right;  for  such  conduct  bespeaks,  rather  the  fitful  invasions  of  a 
"  con^ious  trespasser,  than  the  confidient  claims  of  a  rig^ul  owner.'' 
Dm  tt  dexfu  Jfmes  vs.  £idl^,  2  At  Cot.  Law.  Rep.  400.  {Per  Tavlob^ 
Cii.  J.  ddioeriing  the  Opinion  qf  the  Cowrt.) 

But  in  the  case  of  Robinson  vs.  Swett  Sf  Mj,  (3  GreenL  Rep.  315, 319,) 
it  was  said,  th^t  the  lands  in  dispute,  ^  being  wild  and  uncultivated,  the 
"jury  were  not  to  expect  the  same  evidence  of  occupancy  which  a  cuK 
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*'  tivated  farm  would  present  to  them  ;  but  that  facts  and  conduct  on 
^'  on  the  part  of.  a  person  exercising  acts-  of  ownership  and  claiming* ' 
<<  adversely,  title  and  .possession,  would  amount  in  law  to  possession  of 
^  the  land,  and  disseisin,  if  known  and  acquiesced  in  by  him  wiio  has 
*' the  right;  when  if  unknown  and  not  acquiesced  in  by  such  party, 
'*  they  woirid  not  amount  to  such  possession  and  disseisin,  but  only  to 
'^  successive  trespasses.'' 

Where  the  owners  of  contiguous  lands  *^  have  established  a  fence  va- 
rying from  the  line  described  in  the  deeds,  and  each  party  has  held  and 
occupied  up  to  his  side  of  the  fence,  claiming  tP  hold  accordingly,  for 
twenty  years;  neither  can  maintain  a  possessory  action  against  the  oth- 
er." '^  But  wliere  the  parties  have  agreed  lipon  a  fence  variant  from  the 
line,  avowedly  for  convenience,  and  still  have  continued  to  claim  according 
to  the  true  line,  neither  party  acquii'es  a  title,  or  even  a  right  of  possession 
against  the  other,  merdy  on  account  of  the  fence."  Bwrdl  vs.  BurreU^ 
llJifyss,  Rep.  298. 

If  the  defendant  in  Ejectment  set  up  the  4ct  of  Limitations,  be  must 
stand  on  his  own  possesion,  and  cannot  call  in  the  possession  of  one 
whose  title  the  plaintiff  has  purchased,  to  assist  him.  Cluggage  ^  M, 
vs.  DmcaiCs Ltssu^  1  Serg.  8fR. Rep.  111. 

*'  Residence  is  not  necessary,  to  make  an  adverse  possession.  Land 
may  be  inclosed  and  cultivated  without  residing  on  it.  And  the  posses- 
sion is  as  much  adverse  in  one  case  as  in  the  other."  Johnston  vs.  A*- 
vtfi,  3  Serg.  ^  R.  Rep.  292. 

A  title  by  warrant  and  survey,  without  patent,  is  within  t&e  Act  of 
Limitations  of  26th  March  1785,  [Penas^mnia]  and  is  barred  by  an  ad- 
verse possession  of  twenty  -one  years.  M?Koy  vs.  The  Tru9tee$  of  Duk^ 
XMon  Cdkge^  {In  Error^)  4  Serg.  Sf  R.  Rep.  SOS. 

In  the  case  of  Pedenckys.  SearUj  (6  Serg.  ^  R.  Rep.  240.)'Tilghhan» 
Ch.  J.  delivering  the  Opinion  of  the  Ca^irt,  said  ;  ^^Let  us  consider  then, 
<^  the  force  of  the  other  reason  urged  by  the  plaintiff;  that  thepossessipn 
^^  having  been  delivered  to  the  plaintiff  by  virtue  of  a  recovery  in  a  Court 
'^  of  Justice,  the  Act  of  Limitations  was  thereby  avoided,  because  the 
*^  continuity  of  the  defendant's  possession  was  broken.  If  the.  continu- 
"  ity  of  possession  had  been  broken,  before  the  expiration  of  21  yearSp 
^*  the  period  required  to  give  effect  to  our  Act  of  Limitations,  the  ai^-  . 
**  ment  would  have  been  good.  An  entry  within  the  21  years,  destroys 
^^  the  efficacy  of  all  prior  possession,  so  that  to  gain  a  title  under  the 
^  Act  of  Limitations,  a  new  adverse  possession  for  21  years  must  be 
"had."  . 

A  possession  to  prevent  a  recovery,  or  vest  a  right  under  the  Statute 
of  Limitations,  must  be  actual,  continued,  adverse  and  exclusive.  An 
easement  claimed  out  of  the  land  of  another,  can  never  be  the  subject  of 
such  limitation,  for  it.  is  not  constant,  exclusive,  and  adverse ;  but  a  con- 
tinued exclusive  possession  and  enjoyment,  with  the  knowledge  and  ac- 
quiescence of  the  owner  of  the  inheritance,  for  twenty-one  yeu^  would 
be  evidence  from  which  a  jury  might  presume  a  right,  by  grant  or 
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Otherwise,  to  such  easement.     Cooper  ^  Jil  vs.  SmiAj  9  Serg.  ^  R. 
Rep.  26. 

Persons  having  a  right  of  entry  into  land  at  the  time  of  passing  the 
Act  of  LinitatioDs  of  the  26th  Mar  A  1785,  are  not  barred  by  ao  ad- 
verse possession  of  18  years  from  that  time;  there  must  be  21  years 
adverse  possession  to  bar  them  of  their  right,  whether  their  right  existed 
before  or  arose  after  that  act  Packers  Lessee  vs.  OonsaluSj  (in  error,) 
10  Serg.  ^  R.  Rep.  147. 

In  Pennsylvania,  if  defendant  in  ejectment  rely  upon  the  Statute  of 
Limitations,  he  must  show  an  adverse  continued  possession  for  21  years : 
possession  for  fifteen  years^  under  the  act  of  1785,  is  available  only 
where  the  adverse  possession  existed  at  the  time  of  the  passing  of  the 
law.  Lessuof  Griffith  y9.  Bradshaw^  Circ.  Ct.  U.  8.  P.  Oct.  1821,  M. 
S.  {Cited in  Coze's  Dig.  213.) 

^  Possession  of  land  so  as  to  produce  a  bar,  must  be  an  actual  pos- 
session of  some  part  in  dispute.  Cultivation  of  part  of  th^  defendant's 
claim,  not  within  the  bounds  of  the  disputed  part,  is  not  sufficient  to 
authorize  the  bar  of  the  Statute.^'  J^Tapier's  Lessee  vs.  Simpson,  1  Tenn. 
jR^.  453.  . 

Byl  ii  has  bunheH  that  a  constructive  adoeru  Possession  of  a  smaU 
Tract  of  Landy  may  be  admitted  where  the  Defendant  hets  a  Paper  Title  for 
sudi  small  TVoo,  although  he  has  been  in  the  actual  Occupancy  of  only  a 
TAUT  of  sucl^  Tract* 

In  ejectment,  the  defence  of  ^0  years  adverse  possession,  in  order 
to  countervail  a  legal  title,  must  be  supported  by  20  years  actual  occu- 
pancy, or  a  substantial  inclosuie  of  the  premises  by  the  defendant,  or 
by  him  and  those  through  whom  he  derives  title.'  A  cultivation  depart 
of  the  premises  for  that  time,  with  a  claim  of  title  to  the  whole,  will  not 
constitute  a  defence  beyond  the  portion  actually  improved.  And  even 
where  such  possession  is  under  a  deed  or  paper  title,  for  a  large  tract  of 
land  (e.  g.  788  ^cresy)  and  only  a  small  part  is  improved  (e.  g.  %  JlcreSf) 
with  a  claim  of  title  to  the  whole,  this  will  not  constitute  an  adverse 
possession,  beyond  the  actual  improvement.  And  where  one  takes  a 
deed,  purporting  to  describe  a  tract  of  land  ;  but  which,  by  a  mistake  in 
the  description,  covers  nothing;  and' the  grantee,  by  occupation,  takes 
possession  of  a  part,  and  claims  title  to  the  whole  of  the  supposed  tract, 
under  the  deed,  this  is  an  adverse  possession  only  as  to  the  part  actually 
improved.  And,  accordingly,  in  Jackson  ex  dem.  Dervient  vs.  Lloyds  de* 
dded  October  Term,  1820,  but  not  reported,  where^the  defendant  had  a 
deed  for  Lot  4,  but  took  possession  of  Lot  5,  adjoining,  believing  it  to 
be  Lot  4,  and  claiming  it  as  such,  and  improving  a  part :  it  was  Held, 
that  his  adverse  possession  did  not  &tend  beyond  h»  actual  improve- 
ments. The  doctrine  of  the  constructive  adverse  possession  of  lands, 
by  the  cultivation  of  part,  accompanied  by  a  claim  of  the  whole,  under 
a  deed,  does  not  apply  to  lai^e  tracts  of  land,  not  purchased  for  the  pur- 
pose of  actual  cultivation.  The  doctrine  is  in  general  applicable  to.  a 
angle  farm  or  lot  of  land,  only,  purchased  for  the.  purpose  of  actual  cul* 
tivation.    A  constructive  adverse  possession,  must  be  founded  on  a 


Digiti 


zed  by  Google 


496  APPENDIX. 

deed  or  paper  title,  tliougli  8uch  title  need  not  be  a  rightful  one.  -  Jaxk- 
ionadm.  GUiaand  8f  JlLvs.  WcodruffSf  M,  1  Goto.  JS9.  276.  ^  ^^ 
MOlerj  ^c.  vs.  D<nc,  1  RootU  Rqt.  41 2. 

If  a  defendant  in  an  action  of  gectment,  prove  that  be  or  those  uhdfer 
whotn  he  derived  title,  purchased  the  whole  of  the  lot  demanded — ^took 
a  paper  title  therefor — went  into  possedsion  under  that  title,  and  deated 
one  acfe,  more  than  fifteeto  years  before  the  commencement  of  the  plain* 
tiff's  action,  and  that  the  possession  has  accompanied  sucb  tide,  not- 
withstanding such  title  should  prove  invalid,  be  will  bold  the  whole  lot 
under  the  Statute  of  Limitations.  A  possession  of  a  part  under  such 
purchase^  being  a  possession  of  the  whole,  is  a  bar  to  the  action.  Doe 
ex  dm.  Pearsatt  vs.  Thorpj  1  ChipmanU  Rq^.  92. 

If  a  patentee  enters  upon  part  of  the  land  iti  contfoversy,  with  an  tn^ 
tention  of  possessing  the  whole,  it  shall  be  considered. as  a  possessioa 
of  the  whole ;  but  if  he  enters  upon  a  definite  part,  with  a  view  to  pos- 
Msa  such  part  only,  bis  possession  is  confined  to  sucb  part.  Bcwm&m 
TB.  Jknfett  ^  M,  3  Marsh.  lUp.  (JEy.)  99.  Bodieg  vs.  CogahUPi  Hon 
^  bhrd,  aid.  615. 

A  lease  of  a  small  tract  ofland  {e.  g.  63  ^crea,)  and  an  actual  posses- 
sion by  the  leseiee,  of  a  part,  with  a  claim  of  title  to  the  whole,  constitutes 
an  adverse  possession  of  the  whole. 

And  while  it  is  so  possessed,  a  conveyance,  by  any  one  except  the 
adverse  possessor,  to  another,  of  a  part  of  the  land  so  possessed,  though 
it  also  include  an  adjoining  parcel  not  so  possessed,  and  tlie  grantee  en- 
ter upon  the  latter  parcel,  claiming  to  the  whole  extent  of  bis  convey- 
ance, wiH  not  constitute  the  grantee,  a  constructive  or  actual  posses- 
sor, beyond  the  parcel  on  which  he  enters. 

If  one  have  constructive  possession  by  colour  of  title,  and  occupying 
a  part ;  another  cannot  acquire  a  constructive  possession  to  the  same 
extent  in  the  same  manner  ;  but  though  the  latter  enter  on  part,  with  co- 
lour of  title  to  the  whole,  and  daim  the  whole,  his  possession  will  be 
confined  in  extent,  to  the  part  which  he  actually  occupies.  Jadtton  tx 
ifcm  Aittfirmidb  vs.  Fisrmtlyeo,  6  Cow.  B^.  677.  4*  Fide  CoJk  vs.  hyKtCs 
Hwt$^  1  ^drfAi  Rfip.  (Jty.)  846. 

A  setder  taking  possession  under  one  daim,  without  intending  to  in- 
trude on  another,  but  accidentally  intruding,  acquires  no  interfering  poQ« 
session  out  of  his  actual  close.  fibuA  4*  M.  vs.  Morrow^  5  LiltdlPt  tUp. 
210.    Jlf  JEifiiiy  vs.  Kenny  ^  M,  1  Marsh.  Rtp.  (%)  460. 

And  this  accidental  and  unintentional  intruder  sellinff  his  claim  to 
another,  (who  holds  an  elder  patent  on  the  claim  intruded  on,)  transfers 
no  right  of  possession  to  his  vendee,  within  the  daim  intruded  on,  ex- 
cept to  the  extent  ot  the  close.  M^Kinney  vs«  Kenny  ^  My  1  Marsh. 
Rqt.  {Ky.)  46iO. 

The  right  of  entiy  in  an  dder  outstanding  patentee,  is  not  tolled  by 
an  adverse  possession  of  more  than  20  years  of  a  j/art  of  the  land  co- 
vered by  such  dder  patent,  except  so  &r  as  the  adverse  possession  ex- 
tended.   VotPrhus  vs.  Bridgefird^  3  Marsh.  Rq^  (Ky.)  27. 
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Van  «ntry  be  fiiaAe  on  a  denarkad  survey,  but  b^Eam  patoot  iatuea 
tbereon«  the  posaesaor  is  in  poaaemon  to  the  extant  of  Ibe  laada,  the 
Kmitation  nina  fltm  the  entry,  and  ia  not  eonined  to  the  date  of  the  pa- 
tent.   Reiert$  ^  M.  vs.  Scmdm^  3  Manh.  Rep.  {Ky.)  89. 

The  holder  of  a  descriptive  warrant  without  aurvey,  who  has  ascer- 
tfoned  the  fimits  of  his  d^m  by  marked  boundaries,  tidcen  up  hia  resi- 
dence on  the  land,  cleared  a  large  quantity  and  cultivated  ana  improved 
%  is  in  posseasion  of  the  whole  tract ;  and  if  a  third  person  entere  on  a 
part  of  lU  qothiiig  short  of  21  years  adverse  possession,  will  bar  tite  en 
try  i^the  warrant  holder.  Such  a  case  ia  not  within  the  oif  aning  of  the 
^\h  section  of  the  Act  of  Limitation  of  26th  Mar  A,  1785,  [of  Pemuyhft- 
Ilia.]    Gonxuhu  f  M  vs.  Hoowr^M^  Serg.  f  Rep.  118. 

But  hi  the  case  of  ViUer  f  Others  vs.  Sftau,  (7  Serg.  ^  IL  A».  1 43,) 
IkfnceM^  J.  said ;  ^  A  wrongfal  possession  cannot  be  extended  by  con- 
^  aUuctipn  ;  cofstmative  p^^session  always  acoompanies  the  right  It 
^  is  a  contradiction  in  terms,  that  a  man  by  wrong,  should  have  any 
*'  right,  and  that  this  right,  by  wrong  should  be  extended  by  construc- 
^  tion.  iWe  cannot  be  two  conflicting  eanstnietive  posseaaiona,  one 
^  in  tike  owner  and  the  other  in  the  tvespaaaer.  The  right  alwayadrawB 
^  to  it  the  possession,  and  it  there  remaina,  ontil  seised  by  die  wrong 
*'  do^9  whose  possession  is  strictly  possen^  pedis ;  who  must  necesaa- 
^  rily  be  confined  to  what  he  has  grasped,  his  real  and  actual  possession. 
^  Beyond  that,  no  length  of  time  will  protect  him ;  because  beyond  th^t, 
^  the  owner'a  possession  has  never  been  changed ;  it  always  is  in  con- 
^  teaqilation  of  law,  coatimied  in  him.  These  are  the  dictataa  of  com* 
*^  mon  sense,  of  common  justice,  and  of  the  common  law.  Did  t)ifj 
^  need  authority  to  support  them,  authorities  abound  in  the  decisions  m 
^  the  Courts  of  the  several  states,  and  of  the  Supreme  Couit  of  the  UnU 
^tedSiates.'^    ^Hde  Rayer  1^  Mvb. BenU^y  10  Serg.  1^  R.  Bej^  996.. 

Where  a  mftn  enters  on  a  tract  of  i^ropriated  land,  wUmU'TUIe^  or 
Colour  of  TUUj  the  Act  of  Limitations  wiH  not  protect  him  bqrond  hia 
actual  enclosures.  Arlqf  4^  M  vs.  Lenox^  8  8krg.  4r  R.  Rep.  382.-^ 
DavideonU  Lesieern.  Beatty,  3  Har.  ^  SPHen.  lUp.  321. 

An  improver  who  enters  upon  land  held  by  another  by  warrant  and 
survey,  is  protected  after  21  years,  by  the  Statute  (rf'Liaiitationa  aato  all 
he  encloses  or  ctdtivates  without  enclosure,  but  not  aa  to  #ioaa  paita 
which  rcffaiain  in  wood,  and unindoscd ;  diougb he  uses thesi forftirf, 
Anaaa,  &c.  Tbis  ia  t^  general  rule,  but  it  ^ef^m  therq  n^a^  be  execs- 
tNWs ;  aijich  «a  tfeif  owner^s  confessing  himself  out  ofpossessipn  ff  Ine 
weotNand  .windose^ ;  aoining  the  improver  to  pav  tfi^  taxe?  for  it ;  or 
perhtt>a  the  ease  of  a  piece  ofunincloaed  woodland  lying  between  jtwo 
neighbouring  cultivated  parcds,  might  be  left  to  the  jury.  There  may 
peAapa  be  other  cases  of  exaeptions.  BMitr  t  A  nu  fimlow^  U>  Sfig 
k^R.1ftp.9a9. 

BeU  where  a  large  Trael  if  Land  it  dmded  into  Lote,  the  Poeeeesem  sf 
one Lm ad»ermieyna noi create  a conffnictiae  odnwM  PaMetiion  tffiheo^ 
>r  fork  iftkoTraef^Mough  dsimiil  by  ike  B^fooitM  imi$r  Ae  eamo 
FoperTUk. 
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InJadMn  ex  dem.  Ihi  Eyck  ^  Wife  vs.  Atc/ianb,  (6  Cow.  Rep.  62^.) 
^Fhe  Opinion  of  the  Court  was  deliveredbu  Sutherland,  J.,  he  said ;  ^The 
''Judge  decided  correctly  upon  the  subject  of  adverse  possesision :  that 
"  the  tract  H.. being  a  large  tract  of  land  subdivided  into  different  lots, 
^^  the  occupancy  of  any  one  of  the  lots  would  not  give  a  constructive  pos- 
^^  session,  or  create  an  adverse  possession  of  other  parts  of  the  tract, 
'^  {JadceonvB.  Woodruffs  1  Cowen.  276,)  and  as  lot  No.  12,  the  premises 
^  in  question,  was  not  actually  possessed  at  the  time  of  the  marriage  of 
'4he  lessors  of  the  plaintifi^  there  was  no  adverse  possession  to  bar  the 
^^  right  of  the  lessor  Arm  Ten  Eyck.  Tliis  question  has  been  repeated- 
"]y  decided  by  this  Court.  Indeed,  the  point  was  abandoned  by  the 
^  defendant's  counsel  upon  the  argument." 

An  alienee  entering  on  his  lands  (which  were  bounded)  gains  a  pos- 
session only  to  the  extent  of  his  limits,  and  that  possession  does  not  en- 
ifre  to  the  benefit  of  his  alienor,  or  give  him  the  possession  of  lands  out- 
side of  the  alienee's  bounds.  Mauray  ^  M.  vs.  Waiagh^  1  Morfh, 
Rep.  [Ky,)  462. 

'  A  patentee  extending  shelter  to  an  occupant,  uhou  PoBHseion  is  meted 
and  b&imdedi  acquires  possession  only  to  the  extent  of  the  occupant's 
daim.    Lee  vs.  M^Danidj  1  Marsh.  Rep.  {Ky.)  234. 

But,  a  landlord  settling  a  tenant  on  his  patent,  with  an  intent  to  gain 
possession,  (giving  his  tenant  no  bounds)  is  ipso  facto  in  possession  to 
the  limits  of  his  patent.     Ibid.  234. 

'    Lands  not  susceptible  of  alienation  cannot  be  acqmred  by  prescription. 
JUayor^  ^c.  vs.  Magnon.  4  Martinis  Rep.  %. 

Adverse  Possession  to  be  effectual  must  be  continued  for  t&e  Space  qf  Time 
.  rflgfiftred  by  .StahOOk 

In  the  case  of  Hall  vs.  Gittings^  Lessee^  (2  Har.  &  Mns.  Rq>.  112, 
126,)  CuASB,  Ch.  J.  said;  ^^Hdland^spark  having  been  legally  granted 
'Uo  Oeorge  HcUand^  nothing  can  defeat  his  title,  and  the  title  oi'his  heirs, 
^  to  the  said  laod  under  his  grant,  but  twenty  years  adversary  posses- 
^sion." 

The  Act  of  Limitations  runs  in  equity  in  favour  ot  an  adverse  pos- 
sesion, where  it  would  at  law.  Harrison  vs.  Harrison  8f  «dL,  1  CaUU 
Rep.  419.    Belt  vs.  Beemen  Sf  M.^  3  Murpk.  Rep.  273. 

A  bill  in  Chancery  cannot  be  sustained  to  recover  land  firom  one  who 
has  been  20  years  in  possession  prior  to  the  commencement  of  the  suit, 
and  under  a  title  from  an  adverse  grant  WiUon^s  Heirs  vs.  Bodleyy  t 
LUtdPsRqf.  65,69. 

The  shortest  period  which  a  Court  of  equity  is  bound  to  consider  an 
absolute  bar  to  a  suit  respecting  real  estate,  in  analogy  to  the  hmitation 
•of  actims  at  law,  is  twenty  years.  Hawky  vs.  Cramer^  4  CowenU  Rep. 
718. 

In  the  case  of  IVard  vs.  Fan  Bokkelen,  (1  Paige's  Rq^.  101.)  Wal- 
t^oRTH,  Ch.  S8(id;  "If  the  conveyance  w^s  fraudulent,  no  period  of 
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^  timei  short  of  tiveDiy  yeard,  will  prevent  tiie  person  intended  to  bo 
*^defniuded  thereby  from  pursuing' their  remedy  against  the  land  in  the 
"  hands  of  the  fraudulent  grantee,  or  her  heira'or  devisees.  Twenty 
^  years  is  the  shortest  limitation  of  actions  at  law  respecting  real  pro- 
^^perty  in  this  state,  and  by  analogy  to  the  Statute  of  Limitations,  that 
"is  the  shortest  period  which  can  bar  a  proceeding  in  this  Court  to  9Ct 
^  aside  conveyances  of  real  property,  on  the  ground  of  fraud." 

Twenty  years  at  least  are  required  to  bar  the  equity  of  redemption  in 
cases  of  mortgages  of  a  legal  or  equitable  interest  in  real  estate.  iS7e« 
vs.  The  Manhattan  Company^  1  Paige'*8  Rep,  80. 

Possession  for  more  than  twenty  years  under  an  adverse  title,  bars  re- 
lief in  equity,  except  where  the  complainants  laboured  under  some  dis- 
ability.    FlaytPs  heirs  vs.  Johnson  ^  AL^  2  LilteWs  Rep.  109,  1 12. 

The  Maryland  Statute  of  Limitations  of  three  years  is  a  good  bar  to 
an  action  of  assumpsit  for  money  bad  and  received  brought  to  try  a  ti- 
tle to  lands  in  the  city  of  Washington,  under  the  6th  section  of  the  Act 
of  Maryland  of  November,  1791,  ch.  46.  Beatty-s  MnCrs.  vs.  Burners 
MnCrs^  8  Cranch's  Rep.  98. 

In  the  case  of  conflicting  grants^  twenty  years  possession  will  not  avail 
the  defendant  in  Chancery,  unless  he  shows  that  he  has  obtained  the  el- 
der grant  for  twenty  years  previous  to  the  institution  of  the  suit.  Bovle, 
Ch.  J.  delivering  the  Opinion  of  the  Courts  said ;  ^^  It  is  certainly  a  general 
^  rule  that  a  Court  of  Equity  will  not  relieve  agains*t  a  possession  with  right 
'^  after  the  lapse  of  twenty  years.  Whether  this  rule  is  applicable  to 
^'controversies  like  the  present,  growing  out  of  original  adverse 
^'  claims,  does  not  seem  necessary  to  be  decided  in  this  case.  For  wq 
''  are  of  opinion,  that  admitting  it  to  be  so,  the  case  made  out  by  the  de- 
^^fendants  does  not  entitle  them  to  avail  themselves  of  it;  for  they  have 
^'  not  exhibited  the  grant  under  which  they  claim  ;  Nor  does  the  date  of 
'^  it  appear  from  any  part  of  the  pleadings.  It  is  indeed  aOeged  by  the 
^'complainant  that  is  it  elder  than  that  under  which  be  derives  title :  but 
^  his  bears  date  only  about  nine  years  before  the  commencement  of  this 
^'  suit.  So  that  the  grant  under  which  the  defendants  claim,  though  el- 
^'  der  than  that  of  the  complainants,  may  have  been  issued  much  leas 
''  than  twenty  years  prior  to  the  commencement  of  this  suit ;  and  it  is 
^  plain  that  previous  to  the  emanation  of  their  grant,  the  complainant 
^  could  not  maintain  his  suit :  for  it  is  that  circumstance  alone  which 
'Ogives to  a  Court  of  ESquity  jurisdiction  of  the. cause;  and  until  the 
^'caa^e  of  action  arose*  and  the  jurisdiction  of  the  Court  attached,  lach- 
^'es  cannot  be  ascribed  to  the  complainant^'  Briscoe,  ire.  vs.  Prewek 
4  Bibb's  Rep.  S70. 

Twenty  years'  possession  of  an  easement  or  tise  of  a  water  course 
is  a  conclusive  presumption  of  right,  if  unexplained.  Hazard  vs.  |b^ 
tnson,  3  Mason's  Rep.  272.     Hurlbut  vs.  Leonardj  Brayt.  201. 

An  absolute  right  to  a  water  course,  may  be  acquired,  by  15  years'  un- 
interrupted possession,  use,  and  occupation,  claiming  right  thereto  ad« 
verse  to  all  others.  Rogers  vs.  Page  ^  •41,  BrayU  Rjtp.  201.  \  Vide 
HurlbiU  vs.  Leonard,  Ibid.  202- 
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A  right  40  or  priviTege  appurCeoant  to  fond  amy  be  gained  by  «0  easdu- 
»ive  etijoyment  for  a  suffioient  length  Qi(time,  in  analogy  to  th<  Statute  of 
Limitattona;  but  no  period  abort  of  that  required  by  Buch  Statute  lo  gai» 
a  title  to  land  will  be  mifficient  for  thia  purpose.  Shen»ood  vs.  Aar,  4 
DayhRep.  244. 

If  the  grantor  reserves  to  himself  and  his  representatives,  &d.  a  ser- 
vitude or  ripht  of  passage  through  the  lands  conveyed,  nontu^r,  for  twen* 
ty  years,  of  such  right  or  servitude,  will  entitle  the  grantee,  or  his  re- 
presentatives, to  prescribe  against  it.  Powtn  vs.  J^mieher,  13  Mart.  Rtp, 
70. 

Twenty  years  adverse  possession  of  a  diverted  water  course  arc  in- 
dispensably necessary  to  defeat  the  proprietor  of  the  ancient  channel, 
and  to  repel  Ihs  reclamation  of  his  right  Campbell  vs.  AnAA,  3  Hal- 
stead's  Rep.  139.  SnM  vs.  Smith,  Ibid.  141.  s.  r.  CoaUar  vs.  Mm^ 
tSTj  4  Rand.  Rep.  64 

And  if  the  use  of  the  water  *^  was  originally  ap{rfied  for  as  a  loan  ;^ 
^  granted  without  consideratioft  as  a  loan :  and  its  subsequent  enjoy* 
^*  merit  never  claimed  otherwise  than  as  a  loan ;  more  than  twenty  years 
^'  possession  will  not  be  adverse.'^    Coalter  vs.  Hunter,  4  Rand.  Rsp.  64. 

More  than  twenty  years  adverse  possession  and  exclusive  use  of  the 
lands  over  which  a  party  claims  a  right  of  way,  cannot  be  a  bar  to  an 
action  by  bim  for  obstructing  such  right  of  way.  Wri/^  vs.  FVeeman, 
(on  appeax.)  5  Ilarr.  ^  Johns.  Rjep.  468. 

In  the  case  of  Dam*  Lessee  vs.  DaM  Heirs,  (2  Harr.  ^Mm.  Rep. 
295,  299,)  where  the  question  was  whether  a  person  under  whom  tbe 
plaintiff  daimed  title,  died  seised  of  tbe  land  for  which  the  lyectment  wea 
brought ;  Cwask,  Ch.  J.  said;  ^Tbe  facts  and  circumstances  disdoe- 
^  ed  in  evidence  are  not  sufficient  for  tbe  jury  to  presume  a  title  in  the 
^  heirs  of  PamM,  or  a  deed  to  PameU,  against  the  defendant,  with  six^ 
^  year)  possession.  The  entries  on  the  rent  roll  should  sliow  a  corres- 
^  pondf^it  title.  The  strongest  presumption  in  tilts  case  of  a  good  title, 
«c  IS  in  iavour  of  the  defendant. 

*^Tbe  Court  are  of  opinion,  that  the  facts  atated  by  the  plaiAtil^  al- 
*^  tbcHigb  tlie  juiy  should  find  them  to  be  true,  are  not  sufficient  and  legal 
^  evidence  to  warrant  the  jury  in  finding  that  Daniel  Payne  and  Miry 
^  Payne  were  seised  of  the  lands,  and  died  seised  thereof  in  oppoailian 
"^io  the  facts  stated  by  the  defendant,  if  the  Jury  ahould  find  them  to 
'*betrue,'^ 

^The  mtre  possession  of  Land  without  any  elaiin  of  right  gives  no 
^  title,  however  long  it  may  cqptinue;  and  the  true  owner  may  lawfully 
^  enter  upon  aueh  ooeupier  at  any  diatanee  of  time,  because  lie  does 
^»ntt  wiotigte  the  occupant,  who  claims  no  right,  it  is  the  daira  of  ti- 
<^tle  that  mtkes  the  poasension  of  4w  bolder  of  the  kmd  adverse  to  aB 
^othera."  LaFrmnboisrs.  Jadcson  ex  dem.  SmiA^  ML,  8  Con.  Mep. 
608.    fPer  Joins,  Ch.) 

JUoereeJPmsesMimi  casmot  be  smtaittedagerimthearrAn,iade»the  SMe 
Tm  ElFRBssLT  testfieted  its  mmJRightfi  by  SUUnt5. 
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tn  Iho  €BMB  ittUl  V8.  GiUk^i  Utm,  {%  Hpitf.  ^Jf^ihiM.  Agi.  112, 
114,)  CiUw,  Ch.  J.  {wUkwkm  Ae«fW  JudlgM^Dinrii.  k.  D(»i&  concur- 
ni)  said ;  ^ Tbe  Courtage  of opimon  that  tibere  is  no  adveraary  pea- 
.^aearion  oa  tbe  part  of  the  defendant  ivhich  can  defeat  the  r;gbt  derhr* 
*'ed  from  the  atate.  Under  the  act  erf  October,  1780,  ch.  49,  tbe  state 
^  became  actuaHy  possessed  of  tbe  land ;  and  that  act  dispenses  with  the 
**  requisites  necessary  in  the  case  oftb^croirn  to  avoid  a  possession  ad- 
^  trersai7  to  the  Bights  of  the  crown,  to  wit,  an  office  found  or  an  actual 
^  eiili^,  fi;  an  obce  found  in  Englaniy  the  crown  becomes  actually  sei- 
^sed  and  possessed  of  any  escheat  land  in  question.  The  state  then 
"had  the  right  to  pass  &e  act  of  Assembly;  and  by  that  act,  the  state 
"  by  its  commissioners,  was  in  as  fuU  possession  of  the  land  as  if  there 
^hadbeen  an  ofice  fotmd,  or  actual  entry  by  the  commissioners,  and 
^ouster  of  Ibe  defendant,  or  those  tmder  whmn  he  daima." 

£r  Fide  ANTE,  Page  46,  JVble  [%,] 

In  the  case  of  ha  J'VomMsts.  Jaek$0n  €x dmn.  8miA4r^  (8  Cow. 
Bif.  SOS,  60S,)  Joifss,  CK  Wd ;  '^  If  the  title  was  in  the  people  at  the 
^time,  the  possession  of  La  Fromhoi$^  tbe  purchaser,  under  the  aesum- 
*^  ed  ownerabip  of  ]ita€kay^  would  not  operate  as  a  bar,  unless  after  aa 
**  actual  possession  of  forty  years ;  but  as  against  all  individual  owners, 
^twenty years  would  preclude  the  remedy  by  ejectment  An  adverse 
^'possession  will  not  obstruct  the  operation  of  a  patent ;  and  an  occupi* 
^  er  of  land  under  an  invalid  claim  of  title,  must  have  a  continued  po8« 
^  session  of  forty  years  to  bar  the  people  or  their  grantee  from  the  recov- 
"  ery  of  Ae  sanDteby  suit  But  where  an  entry  has  been  made  on  land  ves* 
*4ed  in  the  people,  by  a  private  citissen  claiming  it  as  his  own,  and  ha 
^  is  suffered  to  bold  the  premises  for  the  space  of  forty  years,  tbe  person  so 
^  entering  and  so  holding,  will  acouirelbe  right  freely  to  hold  and  enjoy  tb^ 
^'same  against  the  people  aud  their  grantees.  I^  then,  the  people,  after 
^  such  entry  by  a  citizen,  grant  the  land  within  the  forty  years  by  letters 
'^patent  to  another,  the  title  of  their  grantee  will  prevail  against  the  adverse 
^possession  of  the  occupier,  if  be  asserts  his  right  and  evicts  the  intru- 
^  der  wiriiin  the  time  slowed  bv  law  for  his  entry.  But  the  grantee  of 
^*tbt  people  in  common  with  all  other  individuals,  must  perfect  this  ti- 
ttle by  entry  upon  ihe  settler,  within  twenty  years  after  his  title  accrues 
^  under  the  patent,  or  hie  entry  wiR  be  barred,  and  bis  remeti^  by  eject- 
••mwitlost.^ 

b  the  case  alStmmt^M  Ume  vs.  JUbtow,  (S  Harr.  ^Jchm.  SUp. 
607,631.)  The  Court,  Per  Chase,  Ch.  J.  said;  "« Until  there  is  a 
**|;iant  for  the  land  there  can  be  no  rij^tful  possession  against  tbe  pro- 
^'prietaiy,  so  as  to  bar  him  by  Limitations.'^ 

•An  Mvene  Possestian  wUl  not  imalidaU  a  devise  by  ihe  true  Oioner, 
vikik  wtcf  Po$$t9rim0f  the  LaMdi90hModver$Af. 

Ajn  adverse  possession  of  lands,  will  not  prevent  the  true  owner 
though  oi|l  of  possession,  from  devising  them.  Waring  vs.  JadQ9on  ex 
dem.  JSdenjr  A,  1  Pcter^s  JUp.  {ShqK  Ct.  U.  A)  570.  Miy'9  Heirs 
vs.  Sktugktery  3  Marsh.  JSep.  (£y.)  605,  608. 

Ar^  of  entry  inland,  is  devi«iUe,  within  the  Statute  of  iVffls,  (I 
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R  L.  58.)  though  at  the  time  of  the  devise,  and  of  tbedeviator's  deatb, 
the  laDd  be  in  the  adverse  possession  of  another.  Jackson  ex  dem.  Edm 
^M.  vs.  VaridiSfAl,  7  CawmU  Rtp.  238.  Afirmtdvmnimowhf^  Far- 
ick  Sf  M  vs.  Jackion  ex  dem.  EdenSfM^  (in  error,)  2  fVend.  Rqt.  166. 

In  the  case  last  cited,  [Fatick  Sf  Ah  vs.  Jacksoriy  ^c]  Walworth, 
Ch.  who  delivered  tke  unanimous  Opinion  qj  the  Cowrty  said ;  ''  There  is 
^^  no  case  in  the  English  books,  where  it  has  been  holden  that  a  mere  ad- 
^  verse  possession,  not  amounting  to  a  disseisin,  is  sufficient  to  prevent 
^' the  owner  from  devising.  And  in  Goodright  v.  Forester^  (1  TaunUm^ 
''  604,  613,)  Mansfield,  C.  J.  doubts  whether  even  a  technical  disseisin 
'^  has  that  effect  at  the  present  day.  So  far  as  there  is  any  authority  on 
*^  the  subject  in  our  own  reports,  it  is  in  favor  of  the  right  to  devise,  not- 
^^withstanding  a  mere  adverse  possession,  {Jackson  v.  Rodgen^  1  Johns* 
^^  C.  33;)  and  such  I  believe  has  been  the  general  understanding  of  the 
^^  profession  in  this  state.  The  common  opinion  as  to  the  effect  of  a 
^  technical  or  actual  disseisin  has  probably  been  different. 

^^  The  Statute  against  champerty  has  no  application  to  this  subject. 
^'  That  is  only  in  affirmance  oi  the  common  law.  It  superadds  penal- 
''ties,  but  does  not  alter  the  legal  effect  of  the  sale  of  a  pretended  title. 
^'  The  penalties  inflicted  by  (hat  Statute  are  not  applicable  to  the  case  of 
**  a  devisor  or  devisee.  Admitting  the  will  to  be  in  the  nature  of  a  con- 
"  veyance,  it  could  only  take  effect  upon  the  death  of  the  testator, 
^  when  it  would  be  too  late  to  enforce  the  penalty  against  him  ;  and  it 
^^  would  be  a  singular  proceeding  to  attempt  to  punish  the  devisee 
**for  the  act  of  the  devisor.  He  may  refuse  to  take  a  conveyance,  but 
^^  I  am  not  aware  that  he  can  prevent  the  operation  of  an  absolute  devise, 
"^  any  more  than  an  heir  at  law  can  prevent  a  descent.  Besides,  such  a 
**  construction  of  the  Statute  might  frequently  cast  the  property,  by  des- 
^  cent,  upon  the  person  who  was  wrongfully  withholding  the  possession 
"from  the  true  owner. 

"  It  has  frequently  been  decided  that  judicial  sales  and  assignments 
^'  under  the  insolvent  acts,  or  proceedings  in  bankruptcy,  are  not  within 
^'  the  operation  of  that  statute ;  and  I  can  see  no  reasons  why  it  should 
"  be  applied  to  a  devise,  which  are  not  equally  applicable  to  such  sales 
^'  and  assignments.  There  can  be  no  danger  that  a  man  will  devise  his 
^^  estate  with  a  view  to  litigation,  which  cannot  take  place  till  afler  his 
"death.  It  is  much  more  reasonable  to  suppose  lie  would  confess  a 
^'judgment,  and  suffer  the  estate  to  be  sold  on  execution  for  that  pur- 
"  pose." 

Jhid  IT  SEEMS,  that  et>en  a  disseisin,  wHl  not  prevent  a  Devise  by  the  mH-- 
sziSE,Ryfrompassing  his  Right  and  Interest  in  the  Lands  of  which  he  is  dis* 
seised. 

la  the  case  last  cited,  (2  Wend.  Rep.  202,)  Walworth,  Ch.  said ; 
^'  Whether,  under  the  British  Statutes  since  the  abolition  of  military  ten- 
"  ures,  there  is  any  disseisin  which  will  deprive  the  owner  of  property  of 
^'  the  power  of  devising  the  same,  is  a  question  which  does  not  arise  un« 
"  der  the  facts  of  this  case.  The  Statute  34  and  35  Hen.  8,  (c.  5,  sec. 
"  4,)  authorizes  any  person  having,  a  sole  estate  or  interest  in  fee  simple 
'*  of  and  in  any  manors,  lands,  tenements,  rents  or  other  hereditaments 
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**  ID  possession,  reversioo  or  remainder,  to  devise  the  same.  .  Abd  m 
"  Goodri^  V.  Parmter^  (8  EomiU  Rep.  667.)  Lord  Ellenborough  appears 
"  to  have  put  some  stress  on  the  words  in  po8»es$ianj  reversion  or  remain'' 
"<fer,  as  words  of  restriction  or  limitation.  Where  the  true  owner  is  ab- 
*'  solutely  divested  of  his  estate,  and  the  same  is  vested  in  the  disseisor 
"by  disseisin  in  fact,  according  to  the  ancient  doctrines  of  Ihe  feudal 
"law,  especially  if  the  right  of  entry  is  taken  away  so  as  to  reduce  the 
"  owner's  claim  to  a  mere  rights  it  may  not  be  correct  to  call  it  an  estate 
"  oritUerest  in  possession^  in  the  words  of  the  British  statute,  although  it  is 
"  still  an  hereditament  and  descendible.  Our  statute  of  wSls  provides, 
" '  that  any  person  having  any  estate  of  inheritance  either  in  severalty, 
^^  in  coparcenary,  or  in  common,  in  any  lands,  tenements  or  heredita- 
"  ments,  may,  at  his  own  free  will  and  pleasure,  give  or  devise  the  same,' 
"&c.  {Sess.  36,  ch,  23,  see.  1.)  It  is  hardly  possible,  in  broader  and 
"  more  explicit  terms,  to  give  a  general  power  to  dispose  of  any  proper- 
^'  tyv  right  or  interest  in  real  estate  by  will,  whether  the  same  is  a  vested  free- 
"  hold  in  possession  of  the  testator  or  a  mere  descendible  hereditament 
"or  interest  therein,  in  respect  to  which,  he  had  only  a  right  of  entry,  or 
"a  mere  right  of  action,  out  as  the  legislature,  in  the  late  revision,  have 
**  settled  the  rule  of  property  as  to  all  future  devises,  and  being  satisfied 
''there  was  no  actual  disseisin  of  the  estate  of  Medcef  Eden  the  youn- 
"ger  proved  on  the  trial,  I  think  it  is  unnecessary  for  me  to  express  any 
*'  opinion  as  to  the  power  of  a  disseisee  to  devise,  either  under  the  Bri- 
/'  tish  statute  of  wills  or  our  own." 

•And  although  U  he  a  disseisin  in  fact,  as  distinguished  from  a  dissei- 
sin by  election,  yet  the  Deme  by  the  disseisee  trill  be  equaUy  effectual 

Fufo  ANTE,  Page  40,  Note  (2.] 

.  The  "  Smsed  Statutes''  otJfewYorky  Part  2,  Chap.  6,  Tit.  1,  §  §  1 
&  2,  ( Fd.  2  pp.  56  &  57,)  enact  as  follows :    . 

'*  Section  1 .  AD  persons,  except  idiots,  persons  of  unsound  mind^  mar- 
**  ried  women,  and  infants,  may  devise  their  real  estate,  by  a  last  will  and 
''testament,  duly  executed  according  to  the  provisions  of  this  TRtle. 

'•§2.  Every  estate  and  interest  in  real  property  descendible  to  heirs, 
"may  be  so  devised." 

In  the  case  of  VariA  ^  Al  vs.  Jackson  ex  dem.  Eden  Sf  My  (in  error,) 
2  Wend.  Rep.  166,  it  was  decided, 

1st.  That  "  there  can  be  no  disseisin  in  fact,  except  by  the  wrongful 
"  entry  of  a  person  claiming  the  freehold,  and  an  actual  oustcf  or  expul- 
**  sion  of  the  true  owner,  or  by  some  act  tantamount  thereto;  such  as  a 
"  common  law  conveyance,  with  livery  of  seisin,  by  a  person  actually 
''seised  of  an  estate  of  freehold  in  the  premises,  or  some  one,  lawfully 
^  in  possession,  representing  the  freeholder,  or  by  a  common  recovery, 
'<  in  which  there  is  a  judgment  for  the  freehold,  and  an  actual  delivery  of 
1'  seisin  by  the  execution,  or  by  levying  a  fine,  which  is  an  acknowledg- 
"mcntof  afeofimcntof  record."  v    .         .     . 

2d.  That "  the  holding  over  of  a  tenant  for  life,  after  the  determination 
"  of  his  estate,  though  ^  claims  the  fee,  is  not  a  disseisin  of  the  right- 
"  ful  owner. 
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Sd«  Thtt  ^  conreytnoes^  wlubkureiiot  comiiion  bv  oonv^ance^ 
'<  aecompanied  with  fiirery  of  Misiiii  defeat  M  righto  hut  tboee  of  the 
«  grantors." 

Where  a  tenant  for  life  conveya  ^  all  his  right,  title,  and  interest"  in  ihp 
land  to  the  grantee  and  his  heirs,  with  a  covenant  that  be  is  seised  in 
fee,  only  tbelife  estate  passes,  for  the  covenant  cannot  enlarge  the  wordt 
of  the  grant  so  as  to  pa9s  a  fee  by  Disnirin*  Bwri  r^.  Cu9hing  ^  «fflt» 
1  Picker.  Rq>,  169. 

Ei  Vide  Ajm,PageS6^  JdoU  [1.] 

The  StaMB  32  Ae».  8^  e*  SS^  giving  a  right  of  entry  upon  the  li^  of 
a  dissmor  within  five  yearsftoln  the  disseisin,  has  been  adopted  in  this 
eomoMHEiwealth.    [MufadwaiUi.]  Emenan  vs.  Tkamptm  4"  ^  2  ^u>- 

J9nda$towhai  amounU  toa  nissBism,  ^de,  dso,  Ainc,  Page 40,  JVbCe 
[l};  and Puge  42,  J^aU[\]. 

JVbrwiBonAiyvERSE  POS8E8sioK,ar  anissBism^  nrmnlllieB^aM 
hUntd^jf  ihetrm  Owmer^  if  aDtkorfrmnpa$nngbyjitiicifalM  sr 
f»  ffce  sttie  if  an  Jnaotoent,  bv  Angmnmi  ;  4^.,a$M  Bmhrvfiy  or  an  ^ 
sconding  or  aiioa  IMtor,  (if  kgtU  Proceedkigi  parmtdin  mdi  CIsMf. 

*^  It  has  frequently  been  decided  that  judicial  sales  and  easignsiepis 
'^  under  the  insolvent  acts,  or  proceedings  in  bankruptqr,  are  not  with* 
^  in  the  operation  of  that  Statute."  [Ad  iapmeni  andpmUk  Ohammef 
ty  and  JUstntmonce,  1  Jt.  JL  172.]  Faridc^Al.'^f^  Jatkamaa  mau 
MSdm  4*  «dL,  (iK  ERROB,)  2  Wend.  Rtp.  204    {Per  Wiawonn,  Ch*) 

Hie  right  of  an  absconding  and  absent  debtor  to  real  estate  bdd  ad* 
▼ersely,  passed  to  and  became  vested  in  the  Trustees  bj  Ibe  Act  of  the 
Legisfadure  of  New-York,  passed  April 4^  n86,entiaed  "^An  Adfer 
rdief  aguast  absconding  and  absent  dd>tors."  /ngits  vs.  I%e  Trwtm 
0/  ike  SaHof'BSnttgMarbaur,  6  Ptim*  B^  iSvp.  Qmrt,  U.  &)  99^ 
JSl,  132. 

Anadnerse  Pottmigm  cannot  aioail  Hve  Occupanl^  v&ere  the  (me  Owntfu 
under  anxf^tke  DieabiKHeewkkhmreprekekd  ky  tke  StaMee  of  UmUa- 
Hans. 

rid«4ims,Page59,JVhtoIl],[2l,I8]&[4];  and  Page  60,  Mte  [IJ. 

The  Statute  of  Umitations  cannot  be  set  «p  in  bar  tn  a  fectfvisiy 
agidnst  the  Qrand'Chfldren  of  a  nerson  dijmg  seawd,.  aninst  fiAsnei 
fhmwasnoadversepossession,  wWe,«t  the  decease  of&eGrasd* 
father,  the  Mother  of  flie  Lessons  through  vrhoaa  the  estate  dsanended 
to  them,  was  under  coverture,  ngmst  whom  tte  igtatute  hndiiot  heffm 
to  run,  and  die  Action  isbfouqsktwitbin  ten  yean  sAer  ikn  ikoeaae  ef 
theur  Father  the  Tenitntl^  the  curtesy.  Afoore^s.  Mdmnex^dem^JBr^ 
t0mt«A-)(m  niuton,) 4 frmd-Ap.  »9. 

id^  on  adorns  PoMeMion  commenced  duruq^  1^ 
t^ns  STATB,  connolpre^ttdte  l&e  JKgte  o/(fce  Porisn  e^^ 
Xfinudnder^  imtil  after  tke  Termination  of  evek  pakticular  fstate. 
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vide  ANTE,  Page  59  Mtes  [1],  [2]  &  [S]. 

WheihtTy  or  not^  a  Possession  is  adverse^  is  to  be  delermiMi  by  the  suKf^ 
OfKt  not  by  the  court. 

The  question  of  adverse  possession  ought  to  be  left  to  the  jury.  Jack' 
ionexdem.  Jadijbinvs.  Joy^  9  Johns,  Rep,  102.  Jackson  ez  dem,  Bedeman 
Via,  Stephens,  13  JcAns.  lup.  496.  Gayetty  vs.  Bethune^  14  Mass,  Rep, 
55.  Jadcson  ex  dem,  Sparkman  vs.  Porter^  I  Pain&*8  Rep.  46&  M* Clung 
vs.  Ross,  5  Wheat,  tiep.  124.  Cummings  vs.  fVymany  10  Mass.  Rep. 
46S. 

Whether  a  possession  were  or  were  not  adverse  is  a  quesUon  of  fact, 
and  must  be  determined  by  the  jury.  Atherton  vs.  John^on^  I  Mto  Hamp. 
Rep.  (R.4rW.)^^. 

And  the  judge  having  directed  the  jury  as  to  that  fact,  a  hew  trial 
was  granted.  Jackson  ex  dtm.  Jadwin  vs.  J<;j/,  9  JtJms.  Rep.  103.  ^  Vide 
Runeom  vs.  Doe  ex  dem.  Cooper^  {In  ErroTj)  5  Bamew.  4-  Cress.  Bep. 
696. 

.  Whether  there  was  a  possession  of  Land  adverse  to  the  Grantor,  at 
die  time  it  was  conveyed,  so  as  to  render  the  deed  thereof  void  under 
the  Statute  of  1807  (of  Vermont]  is  a  question  of  fact  to  be  submitted 
to  the  jury ;  and  is  not  to  be  determined  by  the  Court  as  an  interlocutory 
question.     Stetens  vs.  Deteing,  2  Jliken'^s  Rep.  112. 

In  the  case  of  Pray  vs.  Pierce^  (7  Mass.  Bep.  383.)  The  Court 
Heldf  That  a  trespass  on  the  land  of  another  will  not  amount  to  an  ous- 
ter without  a  knowledge  thereof  by  the  owner,  either  express  or  implied ; 
and  they  said  ;  ^^  But  whatever  may  be  the  evidence  of  this  notice,  it  is  a 
^  fact  to  be  found  by  (he  jury,  and  the  Court  cannot  presume  it." 

"  The  Court  were  also  of  opinion,  that  with  what  intention,  by  what 
^'  right,  a  person  entered  into  land  and  possessed  it,  and  to  what  extent, 
**  werefiicts  proper  for  the  consideration  and  determination  of  the  jury.'' 
HehnU  Lenee  vs.  Hmard^  2  Har.  SfM^Uen.  Rep.  76. 

In  the  case  of  Seymour  vs.  De  iMncey  4"  •^'•i  (1  B[opk.  !kep.  449,) 
Sanford  Chancellor^  said :  "  If  William  Seymour  acquired  a  title  by 
'*'  adverse  possession,  such  a  title  would  preclude  all  other  inquiries ;  and 
^  the  inquiry  whether  his  possession  was  adverse  or  not)  and  the  length 
^'  of  such  a  possession,  are  questions  of  fact.  The  inquiry  whether  the 
^^  deed  from  Henry  E.  Lutterloh,  is  gennine  or  not,  is  purely  a  question 
"  of  fact.  These  questions  are  peculiarly  proper  for  tnettial  by  juty  as 
*^  the  best  method  of  ascertaining  their  truth.'' 


If  a  plea  of  prescription  be  received  atthetria),  the  party  pleading  it 
must  be  permitted  to  submit  the  fact  of  his  possession  to  the  jttry«  Pof- 
ter  vs.  Dugat,  9  MarHnU  Ren.  92. 


The  Statute  of  Limitations  does  not,  ih  terms,  apply  to  Chancery  Cft« 
sesy  but  the  Chanceiy  Courts  will  never  iuterferu  wheo  by  lapse  of  time 
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the  Law  Judge  wouU  not  hdd  jurisdiction.  Frame  vs.  Kemny^s  heiri  ^ 
Esar^s^  3  Manh.  Raa.  {Ky.)  145.  Elmendorf  y&.  Taylor  SfM,\0 
Whtat,  Rep.  \bt.  JnarqiHsof  Oiolfnonddey  rn.  Lord  Clinion^  %  Jac  8f 
Walk.  Rep.  192.  ^  Vide  Wallace  ^  M  vs.  Duffidd  ^  Ux.,  2  Serg.  f  R. 
Bep.  521.  MDaweUvs.  HeaOi's  Ex'on.,  S  Marsh.  Rep.  {Ky.)  223. 
Hamilton,  Ex^x.  vs.  Shepperd^Mm^r.  4*c.,  3  Mtrph.  Kq>.  115.  Fan 
Rhyn  vs.  VimenCs   Ex^ors.,  1  JU'CorcT^  Ch.  Rep.  314. 

Twenty  years  adverse  possession  under  a  legal  title  is  a  bar  to  a  bill 
in  Equity,  as  well  as  to  an  Ejectment.  HinUm  vs.  Fox,  S  LitldPe  Rep. 
382.  4*  Vide  Demaresi  ^  Ux.  vs.  Wynkoop  ^  Al.^  SJohm.  Ch.  Rq>.  129. 
Reed^  G/en  vs.  BuOoch  i-  Al.,  LiiteWe  SeUcted  Caees^  512.  iSA^WrfV 
Heirs  vs.  Yomtg,  1  Monr.  Rep.  205.    ^  Vide  R^erences  ut  supra. 

"  It  is  well  settled  both  in  Kentucky  and  in  this  Court,  {Sup.  Court  U. 
^*  S.)  that  a  possession  which  will  bar  an  Ejectment,  is  also  a  bar  in 
**  Equity.''    Hunt  vs.  Wickl^e,  2  Peters'  Rep.  {Sup.  Court  U.  S.^  212. 

It  must  be  20  years'  adverse  poBsession  of  the  land  in  contest.  Spurr 
4*  M.  vs.  TrinMe  f  j9I.,  1  Marsli.  Rep.  {Ky.)  281. 

A  mortgagor  cannot  redeem  after  a  lapse  of  twenty  years,  after  for* 
feiture  and  possesion  by  the  mortgagee,  (which  period  has  been  adopted 
in  Equity  by  analogy  to  the  Statute  of  Limitations,)  no  interest  having 
been  paid  in  the  mean  time,  and  no  circumstances  appearing  to  account 
for  the  neglect.    Hughes  ^  Al  vs.  Edneards  8f  (7z.,  9  Wheat.  Rep.  489. 

Fifteen  years'  possesion,  where  no  statute  disabilities,  or  special  cir- 
cumstances equivalent  thereto  exist,  will  bar  an  equity  of  tedemption. 
Slfcmner  vs.  Smithy  1  Day^sRep.  124. 

Satisfaction  of  a  mortage  is  to  be  presumed  after  20  years'  posses- 
sion by  the  mortgagor,  without  payment  of  interest,  demand  or  ack- 
knowledgement     Christophers  vs.  Sparke^  2  Jac.  ^  Walk.  Rep.  223. 

^*  A  lapse  of  less  than  twenty  years  from  the  accrual  of  the  right  of 
suit,  is  no  bar  to  the  assertion  of  an  equitable  right  in  a  Court  of  Chan- 
cery, as  it  would  npt  be  to  the  assertion  of  a  legal  right  in  a  Court  of 
Law."    Fraily  Vs.  Langfordf  Al,  1  Marsh.  Rep.  {Ky.)  364. 

Twenty  years  at  least  are  required  to  bar  the  equity  of  redemption  in 
cases  of  mortgages  of  a  legal  or  equitable  interest  in  real  estate.  Ske 
vs.  The  MisnhaUm  Company,  1  Paige^s  Ch.  Rep.  80. 

*^  We  do  not  suppose  that  the  Statute  of  Limitations  in  terms  applies 
*'  to  the  case,  but  it  is  no  less  obligatory  upon  a  Court  of  Equity  than 
"  upon  a  Court  of  Law,  and  it  is  considered  as  the  rule  of  decision  in 
"  rdatioD  as  wdl  to  equitable  as  legal  rights.  In  reference  to  the  latter, 
<<a  Court  of  Equity  decides  in  obedience  to  the  Statute,  and  in  refer- 
''  ence  to  the  former,  it  conforms  to  the  Statute  by  acting  upon  its  prinoi- 
*'  pies  according  to  the  rule  mntas  sequitire  legem."  {Per  Botlc,  Ch.  J. 
<Miiiertfig  the  Opinion  of  the  Courts)  LyIleSf  Al  ys.Rowton,  1  Marsh.  Rep. 
{Ky.)  619. 
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311 
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178 
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185 
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209 
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211 
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213,  &C- 
213 
213 
216 
212 
212 
213 
213 

211,  &c. 
215 
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DECLARATIONS  of  peraoos  deceased,  whea  evidence 
DECDy  ddmiae  by,  deed  oeed  not  be  proved    . 

DOW  annecessary     . 
DEFENDANT, 

who  may  be  admitted         .... 
death  of,  no  abatement  of  suit  wheb 

cause  of  error,  when 
evidence  in  ejectment,  on  part  of    . 
in  action  for  mesne  profits,  who  shoold  be  , 

when  entitled  to  make  the  first  address  to  the  jnry 
DEMISE,  declared  on, 

mast  Ire  consistent  with  lessor's  title 
declaration  may  be  entitled  prior  to 
on  a  joint,  lessors  mast  have  joint  interest 
wbomay  make  a  joint  or  several    . 
when  several  distinct  necessary,     . 
ander  a«  of  whole,  undivided  moiety  may  be  recovered, 
most  be  after  lessor's  title  accrues 
should  be  soon  after  lessor's  title  accrues,  and  why 
not  necessary  to  state  premises  to  be  in  a  parish  in 
if  parish  is  stated  in,  must  be  proved  as  laid 
premises,  how  described  in,  when  more  than  one  parish 
tieeil  not  state  exact  quantities  to  be  recovered 
time  of  laying,  by  heir        .  «  .  . 

posthumous  son     , 
surrenderee  of  copyholds 
assignees  of  bankrupt 

insolvent  debtor      • 
when  fine  levied 
against  tenants  at  will 
when  commencement  of  tenancy  unknown 
how  to  belaid,  by  cor poratioDS 

overseers  of  a  parish 
in  ejectment  for  tithes, 
by  masters  of  colleges,  &c. 

infants    .  .  .  • 

period  of,  caution  respecting  , 

is  transitory  .  .  »  .  . 

may  be  amended  after  its  expiration 
intendment  is  in  fiivour  of,  pfter  verdict 
DESCENTS  CAST, 

definition  of  «...  . 

happen  when 

doctrine  of,  not  applicable  to  ejectments,  and  why 

summary  of    . 
what  persons  are  not  afiecttd  by    .  • 

right  of  entry,  why  tolled  by         «  •  . 

when  tolled  by        . 
need  not  be  pleaded  in  ejectment 
DESCRIPTION, 

of  premises,  what  certainty  required  in .    • 
of  parish  of  demised  premises,  material 
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242 
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DEVISEES,  Pa«. 

.    not  affected  by  descents  cast,          .            .            .            ^  43 

of  copyholds,  cannot  devise  before  admittance  66 

refusal  to  pay  rent  to,  when  no  disclaimer  of  tenancy         «  1 18 

may  maintain  ejectment     .....  73 

defend  ejectment        .  231 

evidence  by,  of  freeholds               ....  259,  f^c. 

copyholds              v            •             •            .  87a 

terms  of  years  271 

cannot  bring  ejectoMint  for  rent  dae  to  them  as  ezecators    .  1 58 

DEVISE, 

to  trastees.  legal  estate  vested  in  them  by,  when    .  80,  d&c 

of  a  term,  no  breach  of  covenant  not  to  assign  163 

to  witnesses  to  a  will,  when  void    •            .                        .  265 

of  freehold  interest,  how  to  be  made  260 

DISCLAIMER  of  Tenancy, 118 

DISCONTINUANCE, 

definition  of           .            «...            .  34 

happens  in  what  cases       .....  34 

different  modes  of  making              ....  35 

when  caused  by  levying  a  fine        .  36,  &c. 

law  respecting,  how  altered  by  32  Hen.  VIII.  c.  28.           .  38 

11  Hen.VILc.  20.  38 

cannot  be  effected  by  a  corporation            ...  40 

DISSEISIN  at  Election 40  fv^ 

DISSEISOR,  ^^^ 

within  Stat  32  Hen.  VIII.  c  33.     .                         :  43 

donee  or  feoffee  of,  not  within  stat  32  Hen.  VIII.  c  33.    .  44 
DISTRESS  for  rent, 

when  waiver  of  notice  to  quit         ....  144.  161 

DOUBLE  RENT,  action  for 143 

DOUBLE  VALUE,  action  for  ....    124.  I4a 

DOWER,  ejectment  will  not  lie  for,  before  assignment  68 

E. 

ECCLESIASTICAL  PERSONS, 

not  within  stat.  21.  Jac  I.  c  16.    .  40 

demise  by,  bow  laid                                                   i  19a 

EJECTIONE  PIRM.ffi,writof,  e 

EJECTMENT, 

definition  of            .            .            «            .             .  1 

formerly  onk  action  of  trespass      ....  |; 

when  term  nrst  recovered  in         .  g- 

how  and  when  titles  first  tried  in  .            .            .  9 

confined  to  possessory  titles,  and  why         •            •            .  10 

will  lie,  for  what  things     .                                                  .  16,  &c 

of  bringing  a  second           .            .            v            .            .  315 

EJECTOR  CASUAL.— F»A  Casual  Ejector. 

ELEGIT,  Tenant  by, 

may  maintain  ejectment  70 

evidence  in  ejectment  by   .  272 

ENTRIES, 

on  court  rolls,  when  evidence  STQi 
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ENTRIES, 

ID  a  bible,  wheo  evidence 
in  parsons'  books,  when  evidence    . 
ENTRY,  ACTUAL, 

formerly  always  made,  and  wbj 
is  still  necessary, 

when  fine  with  proclamations  levied,  and  why 

when  ancient  practice  is  used 
is  not  necessary, 

if  party  levying  fine  has  not  a  freehold  interest 

when  fine  at  common  law  levied 

when  all  the  proclamations  not  completed 

when  fine  is  once  avoided 

when  fine  is  accepted 

in  ejectment  on  the  forfeiture  of  a  lease 

on  fine  by  joint  tentint,  &c«  without  previous  ouster 

to  avoid  statute  of  limitations,  but  prudent 
before  fine  levied,  will  not  avoid  subsequent  fine     ^ 
party  making  must  have  right  to  enter 
time  of  making  to  avoid  a  tine       .  « 

.     by  whom  to  be  made         .  .  •  • 

how  to  be  made     .  .  »  .  . 

ejectment  must  be  brought  within  a  year  after 
consent  rule  no  substitute  for         .         '  «  • 

Entry, 

right  ofj  must  be  in  lessor 

proved  at  the  trial,  and  how 
how  taken  away   .... 
is  not  devisable     .... 
must  accrue  before  day  of  demise 
of  judgment — Vide  Judgment, 
of  plaintiff,  how  stated  in  declaration 
confessed  by  consent  rule 
when  pleadable  puis  darrien  continuance 
6f  one  joint  tenant,  d&c.  entry  of  all 
lease  for  life  cannot  be  avoided  without     • 

years  cannot  be  avoided  without^  when  , 
of  nonsuit  for  not  confessing  lease,  d&c. 
may  be  made  pending  error,  when 
upon  demised  land,  substantial  time  of 
when  and  how  proved  in  action  for  mesne  profits  • 
ERROR, 

judgment  quod  defendens  sit  quietus  is 
death  of  defendant,  is  not 

want  of  suggestion  of,  is 
rule  not  to  commit  waste  pending, 
b^il  in      . 

action  for  mesne  profits  will  lie  pending     • 
elegit  for  mesne  profits  may  be  sued  out  after        • 
ERROR,  writ  of, 

will  not  lie  before  verdict 

against  casual  ejector 

except  in  ancieBt  practice 
if  defendant  do  not  confess 
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33.  146 
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34 

94 

189 

198 
233 
246 
97 
175 
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315 
136,  4-c. 
334 

298 
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315 
314 
329 
339 

312 

312 

312,  (/) 

312 
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ERROR,  writ  of. 

how  broQgbt  by  laodlord 

no  stay  of  executioo,  ODtii  bail  pot  in        •  • 

ESCHEAT,  Lord  by, 

oot  within  32  Hen.  VIII.  c.  34.     • 
may  defend  ejectment,  quare  , 

ESSOIGN-DAY, 

declaration  mast  be  served  before 

in  King's  Bench  received  by  tenant  before 
ESTATE-TAIL,  how  discontinoed    . 
EVIDENCE, 

on  the  part  of  the  lessor, 

general  points  of  •  .  . 

by  heirs,  at  common  law 

to  copyhold  lands 
castoniary 
devisees,  of  freeholds    • 
copyholds  . 
terms  for  years 
personal  representatives  •  • 

joint  tenants,  d&c.  against  companions     • 
landlords  against  tenants 

on  the  termination  of  leases    . 
notices  to  quit 
the  forfeiture  of  I  eases 
assignees  of  the  reversion 
lords  of  manors  .... 
surrenderees  of  copyholds 
lessees  of  copyholders    . 
mortgagees       .... 
tenants  by  elegit 

conusees  of  statutes  merchant  or  staple 
rectors  or  vicars 

guardians  .... 

assignees  of  bankrupts  . 
on  the  part  of  the  defendant 
in  actions  for  mesne  pro6t8, 

when  profits  antecedent  to  demise  are  to  be  recovered 
subsequent  to  demise     • 
EXECUTION, 

sheriff,  may  demand  indemnity  before 

power  of,  to  enforce  • 

staid  by  consent  rule,  when 
is  made  at  lessor's  perfl    . 
how  to  be  taken  out, 

on  judgment  for  want  of  an  appearance 
after  verdict  against  landlord- 
wben  some  de^ndants  die 
when  a  sole  defendant  dies 
when  defendant  marries  before  execution 
cannot  be  taken  out  pending  error  • 
not  staid  by  writ  of  error  till  bail  put  in    . 
set  aside  if  lessor's  right  cease  before  writ  issued 
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76 
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212,  d&c. 

34 


247 
252^  &c. 
267 
267 
269,  d&c. 
270 
271 
271 
276 

277 
278* 
282 
283 
284 
•  272 
272 
283 
272 
272 
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.286 

334 
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308 
234 
307 


21 


224 
306 
300 
311 
311 
277 
314 
306 
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INDEX* 


bxeciJtion, 

landlord  mast  show  error  brought  as  cause  against 
mast  only  be  for  .premises  recovered 

or  courts  will  interfere  . 
sometimes  cooBoed  by  mle  to  premises  recovered 
how  to  be  made  by  sheriff 

instances  of  rosnfficient      .... 
attachment  granted  for  disturbing  «  •  • 

when  second  granted 
when  scire  faeiag  necessary  before 
executed,  when  judgment  set  aside  after    . 

cannot  apply  under  4  Geo.  II  c.  28  after 
7  Geo  II.  c  20.  after 
for  mesne  profits,  staid  until  error  determined 
of  will,  under  statute  of  frauds       •  • 

EXECUTION,  writ  of, 

its  nature  .... 

how  drawn  op    •  •  •  • 

lessor  may  enter  peaceably  without 
EXECUTOR— Fide  Personal  Representative. 
EXTINGUISHMENT  of  estate 
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312 
307 
307 
907 
308 
308 
308 

309,  d&c. 
311 

226.  239 
154 
324 
329 

260,  &c. 

306 
307 

3oa 

171 


FEME  COVERT, 

cannot  constitute  an  attorney  . 

devise  to  trustees,  to  suffer  to  receive  rents 

receipt  of  rent  by,  after  separation  from  baron 

service  of  declaration  upon 

may  defend  ejectment  against  baron,  when 

liable  to  costs,  if  baron  co-defendant  die 

judgment  against,  not  evidence  against  baron 

statute  of  limitations  runs  not  against 

baron  cannot  discontinue  lands  of  . 

not  affected  by  descents  cast 
FEOFFMENT,  by  tenant  for  years 
FIERI  FACIAS,  writ  of, 

when  lessor  entitled  to  for  costs      .     '      • 

when  sued  out  hj  defendant  for  costs 
FINE, 

when  entry  necessary  to  avoid 

when  not  .  .  .  .  « 

when  avoided  by  entry        .... 

when  discontinuance  worked  by        .         . 

by  joint  tenant,  &c.  no  ouster  of  companion 

tenant  for  life  accepting,  is  a  forfeiture 

and  non-claim,  need  not  be  pleaded 

mesne  profits  before  avoidance  of,  how  recovered  • 

FISHERY 

FORFEITURE, 

by  copyholder. — Vide  Copyholds 

of  lease. — Fide  Covenant 

FREE  BENCH 

FURZE  and  HEATH  * 


179 

81 

114 

258 

232 

304 

337 

46 

38 

41 

94 

302,  &c. 
30S 

90,  dkc. 

92.  96 

93 

35. 9S 

56 

96 

242 

33S 

18 


67 
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G. 

Page 

GAVELKIND            •                                   .  67 
GLEBE. 

parsoD  cannot  bring  ejectment  for,  after  sequestratioD  80 

evidence  in  ejectment  for                           ...  274 

GORSE  and  FURZE    ......  f5 

GUARDIANS, 

in  socage  or  testamentary,  may  bring  ejectment  68 

make  actaal  entry  for  ward  97 

evidence  in  ejectments  by  274 

H. 

HABEAS  CORPUS,  ejectments  removed  from  inferior  courts  by        180 
HABERE  FACIAS  POSSESSIONEM,  writ  of, 

nature  of    .                                                •  306 

how  drawn  np       •                                    •            .            •  307 

retarnof  should  be  made  .  •  -  .  .    309,310 

when  evidence  in  action  for  mesne  profits  .  334 

Vide  ExecQtion. 

HABERE  FACIAS  SEISINAM,  writ  of,      .  .306 

HAY-GRASS              .....  if 

HEARSAY,  when  evidence     .....   254,  &c. 

HEIRS, 

time  allowed  for  entry  of,  by  21  Jac  L  c  16.         •  60 

demise  by,  when  to  be  laid                        .            ,            ,  190 

staying  proceedings  by»  nnder  7  Geo.  U.  c  20.      .  325 

may  de^nd  ejectment  330 

are  competent  witnesses  in  ejectment  252 

may  examine  all  the  witnesses  to  a  will                  •.  267 

evidence  by,  at  common  law                      ^           •  252 

to  copyholds               «...  257 

customary  257 

HERALD'S  BOOKS,  evidence  of  pedigree     .  •  -257 

HERBAGE                              ...  19 

HERBDITAMENTS,  corporeal,  recoverable  in  ejectment  16 

HIGH-WAY 18 

HOP-YARD     .:.-...  20 
HOUSE.— Ffcf«  Messuage. 

I. 

IMPARLANCE,  new  declaration  formerly  delivered  after       .    .201  (n) 

IMPOSSIBLE  YEAR,  ^ 

rejected  in  notice  to  anit  .                                                •  127 

ouster  in  declaration  199 

INFANT, 

may  maintain  ejectment    .  69 

when  bound  by  his  attorney's  acts  114 

must  give  notice  to  qtiit    .            .  120 
security  for  costs,  when                                      ..195,317 

liable  for  costs,  when        ,            «  305 

demise  by,  how  laid  195 
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INFERIOR  COURTS, 

ancieot  practice  necessary  id,  and  why 
ejectments,  bow  removed  from 
when  jarisdictfon  of  not  pleadable  •  > 

how  to  proceed  in      ..•.',       ;  \. 

INJUNCTION  Bgainst  bringmg  ejectments,  when  granted 

INTRUDER,  not  within  82  Hen.  VlII.  c.  13.   . 

IRELAND, 

premises  described  by  terms  used  m 
secarity  for  costs  on  demise  by  resident  in 

ISSUE,  .^^    ,       . 

mast  agree  with  declaration 

how  made  np        •  '      ^     \  '    .    ».  * 

variance  between  and  record,  how  to  proceed  when 
general^  commonly  left  with  consent  rale  . 
in  action  for  mesne  pro6ts 

J. 

JOINT-TENANTS,  .    .      .       ,       i, 

may  maintain  ejectment  agamst  co-tenants,  when 
when  affected  by  21  Jac  I.  c  16. 
demise  by,  bow  laid 
entry  of  one  is  entry  of  all  . 

possession  of  one  is  possession  of  all 
what  acts  of  are  ousters  of  companions 
6ne  by  one  no  oaster  of  others 
must  all  join  in  notice  to  quit  . 

notice  to  quit  to  one  will  bind  all,  when 
service  of  declaration  apon  one.  good  agamst  all 
special  consent  rule,  when  granted  to 
evidence  in  ejectment  by  .  V^ 

may  bring  action  against  co  tenants  for  mesne  profits 
JUDGMENT,  in  ejectment, 

is  not  final  •  .  •  •  • 

possession  only  is  recovered  by  - 

must  be  entered  according  to  the  verdict  . 
intendment  after,  in  favour  of  claimant 
how  entered  relicta  verificatione    .  . 

when  defendant  will  not  confess 

whole  premises  are  recovered  . 

part  of  whole  premises  are  recovered 

some  parcels  only 

sole  defendant  dies 

some  of  several  die,     - 
against  feme,  when  baron  dies 
is  not  evidence  in  a  second  ejectment 
when  evidence  in  action  for  mesne  profits 
when  entered  for  want  of  plea 
formerly  entered  quod  defendens  capiaiur 
casual  ejector  cannot  confess  , 

proceedings  to,  in  ancient  practice 
mesne  profits  recoverable  after,  in  all  cases  i 

arrest  of,  motion  for  .  . 

against  casual  ejector.-— Fiif«  Castial  Ejector. 
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275 

331 

294.  315 
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295 
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245 
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297 
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242 
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181 
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330 
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iV  ISDICTION.  Pa«e 

may  be  pleaded  to  id  ejectment  245 

of  inferior  cowtyCaDDOt  be  pleaded  when  «  IS] 

role  to  plead  to,  when  granted       ....  243 

bow  dra#n  op     .            .            •  ^4 

KINa 

*  may  maintain  ejectment  setB^^       ....  79 

bo«r  under  8  Hen.  VI.  c  16.  and  18  Hen.  VL  c,  6.      79 

is  not  within  21  Jac.  I.e.  16.           ....  46 

when  concluded  by  9 'Geo.  lit.  t,  16.  .46  fir) 

KITCHEN      .            .            .            .            .            ;  ^ 

KNEAVE  of  LiVNO    ..,:,.  M 


LADF-I>AYf  notice  to  quit  at  generally,  how  coMtroed  127 

t^AND. 

bow  to  be  de8crtbe4  ip  demise      •            «  M 

pi<ep4Q  of,  ejectment  will  lie  for,  when          .            .  .  M 

general  occupation  of,  what  is       «                         .  .  103 

LANLORD.  • 

ju§  difponendi  in                .             .             .             .  ^  ^47 

by  common  law  cannot  be  sole  defendant,  ^tuertf    .  •    226.228 

who  inay  defend  as,  under  1}  (jSeo.  II.  c.  19.          «  •    227,  dbc. 

may  ciefend  in  tenant's  name          ....  233 

how  to  appear  as               •                                      ,  «  23S 

how  to  proceed  if  improper  person  adaoitted  to  defend  a^    '•  232 

when  defendant,  judgment  how  signed  233, 234. 239 

error,  how  brought  by        .                        .            •  .  312 
evidence  in  ejectments  by 

on  termination  of  lease      •  277 

notice  to  quit     .            .  ;  278 

forfeiture  of  lease          .  «  282 

LATITAT                                                                   .  .  224 

LAY  IMPROPRIATORS,  evidence  by,  for  tithes  .  274 

tEASE, 

by  eeskti  que  trust,  no  bar  to  trustee  85 

possession  under  treaty  ibr,  will  oot  oreate  a  tenancy  •  117 

If  hen  tenancy  created  under  a  void            •            •  •  107 

when  entry  oeeessary,  qpon  a  forfeiture,  to  avoid  174 

cannot  exist  without  a  reversiott    •            .            •  .  183 

who  may  make  a  joint       •            •            «            •  *  186 

determinable  generally  at  third  or  sixth  years,  how  construe^  129 

assignment  of,  when  presumed                                .  •  •  283 
forfeiture  qf^Fide  Covenant. 

agreement  for,  what  words  will  create        *            .  •    10^  &c. 

evidence  by  landlord  in  ejectpnent,  on  expiration  of  »  277 

forfeiture' of  .  282 

ii^  ancient  practice,  actually  execqted                    •  •      10. 178 

•    10  modeni  praetice,  %ifDod  only    ....  IS 

coofessedTbydeftodaiit  233 

66 
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LI'IVITATIONS,  statute  of      .  .  .  .  46 

who  not  within  •  .  .  »  .         46. 65 

fwBre,  if  lord  of  manor  bound  by,  upon  forfeit Kre  by  a  copyholder  65 

when  joint-tenant,  d&c  affected  by  •  .  '  .  55 

extension  of  time  in  second  section  how  construed,  46^  59,  &c. 

does  not  operate  between  trustee  and  cestui  que  trust        •  52 

against  lord  of  manor,  when        .  •  54 

entry  not  necessary  to  avoid  .  •  .  .  150 

operation  of,  will  bar  ejectment     .  •  •  •  •         46. 75 

barred  by  payment  of  interest  on  mortgage  .  53 

need  not  be  pleaded  in  ejectment  •  ...  S42 

must  be  pleaded  in  action  for  mesbe  profits  4  .  333 

LIQUORICE,  demise  of  lands  producing  «  •  129 

LODGINGS,  notice  to  quit,  how  regulated      •  •  ,.131 

LUNATIC, 

nay  maintain  ejectment     •  *  •  •  •  68 

committee  of,  cannot        .  •  .  .  •  88 

flibrvice  of  declaration  upon  •  .  •  *  215 

Stat.  21  Jac.  L  c.  16^  does  not  run  against  *  46 


M. 

MADDER,  dembe  of  lands  producing  .. 

MAINTENANCE 

MANOR,  ejctment  will  lie  for  a  * 

MANOR,  Lord  of  a 

may  maintain  ejectment  on  a  forfeiture,  when 
evidence  by,  on  a  forfeiture 

on  a  seizure,  »ro  defectu  ienentit. 
in  ejectment  ror  mines 
qumre^  if  21  J^c.  I.  c.  16.  runs  against  a 
f^Msre^  if  entitled  to  defend  ejectment  % 

MARRIAGE,  how  proved        .... 
MESNE  PROFITS,  action  for» 

when  invented       *  •  •  •> 

nature  and  uses  of  «  i  «  • 

may  be  waived 

for  assumpsit  for  use  and  occupation,  when 
for  debt  on  4  Geo.  II.  <.  28. 

11  Geo*  II.  c  19.  qnmre 
inay  be  brought  pending  error 
is  Imilable  at  discretion      •  »  .  . 

must  be  brought,  by  whom 

against  whoa  .  » 

declaration  in,  how  framed  • 

pleas  in,  what  are  good      .... 
money  cannot  be  paid  into  court  in 
-  evidence  io, 

when  profits  antecedent  to  demise  are  recovered 
,   subsequent  to  'demise    , 
damages  it^ 

have  reference  to  time  of  defendani's  occupation 
not  confii^d  to  rent  of  premises 
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232 
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337 


Digiti 


zed  by  Google 


IRDEX. 


l}%\ 


MESNE  PROFITS,  action  for, 
damages  Ui, 

may  inclade  costs  of  ejectment 
jpro6ts  before  fine  avoided,  not  recoverable  as 
costs  in, 

second  ejectment  staid  till  paid 
judge  mast  certify,  if  under  40s. 
wben  unnecessary  after  error 
MESSUAGE. 

ejectment  will  lie  for 

piirt  of 
notice  to  quit,  how  regulated 
rent  must  be  demanded  at,  when 
MICHAELMAS. 

notice  to  quit  at  generally,  how  construed 
holding  generally  from,  how  construed 
MILLS 
MINES 
MOIETY,  undivided, 

cannot  be  a  dbsebin  of 
recoverable  oo  dembe  of  whole 
MOOR  and  MARSH 
MORTGAGEES, 

may  maintain  ejectment^wben 
when  required  to  give  a  notice  to  quit 
how  protected  by  4  Geo.  II.  c  28. 
may  defend  as  landlords 

proceedings  by^  wben  staid. under  7  Geo.  II.  c.  20. 
evidence  io  ejectments  by 
assignee  of— Fide  Assignee. 
MORTGAGOR, 

not  tenant  to  mortgagee 

competent  witness  for  mortgaged  land? 
tenant  of,  need  not  give  notice  of  ejectment  by  mortgagee 
qwBre^  if  liable  for  mesne  profits 
when  tenant  to  mortgagee 
MOUNTAIN    .  ,  .  . 
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106,  d&c. 

154 

231 

324,  dtQ. 
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106 
25l«  262 

228 
P31,  832 

106 
22 


NONSUIT, 

for  not  confessing  leas'e^  &c. 

how  to  proceed  on      .  .  ,  ,  2S9;  290 

error  cannot  be  brought  after  ,  ,  312 

costs,  how  recoverable  OA      .  .  .  ,  .300,301 

when  not  recoverable  on  .  .  ^  301 

lessor  liable  to  before  signing  of  consent  rule  »  «  245 

NOTICE  TO  APPEAR, 

to  whom  to  be  addressed    .            •  •  .  «  205, 20$ 

by  whom  to  be  subscribed              .  ■       .  207 

time  of  appearance  of  tenant,  bow  regulated  by    •  .  206,  dtc. 

may  be  amended                            .  .  ...  207, 208 

how  framed  in  ancient  practice  .  ■  \  •  11,178 

qutBrCf  if  necessary  in  inferior  courts  •  •  .  180 
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N^OTICE  OF  I'RIAL,  P«ge 

same  as  in  other  actions    .  •            246 

proceerfinn  staid  after      .             •  32t 
MOTICETO  QUIT, 

origin  and  history  of          *                          ...  102,  SU. 
must  be  given, 

in  common  tenancies,  from  year  to  year         i  ;             103 

opder  implied  tenancies  from  year  to  year  \            107 

to  personal  representatives,  ivhen  .  ^  11^ 
js  not  necessary, 

at  expiration  of  lease                           r  .             103 

from  mortgagee  to  mortgagor                          >  i             106 

when  tenant  attorns  to  another            •            .  119 

to  nnder-tenanVs  of  mortgagor,  when  *     106.  33^ 

from  assignee  of  mortgagee,  when  107 
ttmo  of  giving  ....  103.  129.  133.  136 
time  for  expiration  of          •     . 

in  common  tenancies  .                                      .  .129.  193 

in  cases  of  lodgAigs  .             13! 

under  implied  tebabcies                        /  .133 

|>articular  castoms,  or  agreements  .    131,  fcc: 

wlien  tenaet  enters  at  several  times    .             ^  136 

irregnlarity.  as  to,  how  waived  .  '          280 

generally,  at  end  of  carrent  year,  good  ■    i        '    l^i 

when  to  be  so  framed      .                         »  f32 

on  a  particular  day,  mast  be  day  tenancy  begen    .  133 

by  whom  to  be  ^iven          .            .            »            i  .    I20v  d&c. 

to  #hom  to  be  given                      •            .  %    122,*i&.c. 

Dol^ to  Reserved                             *  .123 

framed  .....     124»  &c. 

by  parol,  when  good  124 

most  be  in  writing,  when                                         •  i            124 

how  to  be  addressed  .            ^25 

mast  not  lie  alternative  or  ambigooiis  l&S 

what  so  deemed  .    125,  6lc. 

must  contain  all  things  comprised  in  the  dthxkhie    .  J  28 

may  be  waived^^  and  how  .139,  &c. 

may  be  given  by  tenant    .  \             14^ 

implied  tenancy,  when  rebutted  by                          •  1^7 

service  of,  how  to  be  proved  .  ^  •  .  278,  &,c, 
when  and  how  evidence  of  commencenrdnt  of  tenancy,  .  280,  >&c. 
power  of  giving,  necessarily  incioental  to'lsiMiiicy  from  year 

to  year  103.  108, 109 

evidence  necessary  in  an  ejectment  4n       ,           .  '•    278,  &c 

subscribing  witness  to,  annecessary  105 
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OCCiri^A  NT,  special  . 

ORCAARD,    .  .  \  \ 

OUSTER, 

actual,  what  acts  amount  to  , 

«Tid6iM^  of,  wh«n  necessary 
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OUSTER, 

actual  coDsent  rule  substitute  for,  when    % 
of  plaintiff,  how  stated  in  declaration 
Doosoit  for  not  coofesstog 
of  tithes,  how  laid 
OVERSEERS  of  the  poor,  service  of  dedaratiou  upoo 

when  demise  should  he  laid  by 
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232,  233 
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1PANNAGB      . 
PARCENERS, 

may  maiotain  ejectmeut  against  each  other  when 

when  affected  by  21  Jac  I.  c  16.  . 

demise  by,  how  laid 

entry  of  one  is  entry  of  all 

possession  of  one  is  possession  of  all 

what  acts  of,  are  ousters  of  companions     . 

fine  by  one  no  ouster  of  others 

must  aH  join  in  notice  to  quit  .  » 

4i<>ttce  to  quit  to  ono  will  bind  all,  when     . 

service  of  declaration  on  one,  good  against  all 

special  consent  rule,  when  granted  to         . 

evidence  in  ejectments  by 

may  bring  action  for  mesne  prdfits 

PARISH  REGISTERS,  when  evidence,  and  Tbr  w'hat 

PARISH, 

'need  not  be  stated  in  demise 

if  stated,  material,  ... 

what  description  of  sufficient 

how  stated  when  more  than  one  , 

amendment  of  permitted    •  •  .  . 

Pi^RSON, 

cannot  faring  ejectment  for  glebe  after  sequestration 
cannot  defend  for  right  to  perform  divine  service  . 
evidence  in  ejectments  by  .... 

PARTICULARS  of  breaches,  defendant  entitled  to 

passag&rooat  . 

Pasture  of  sheep   .... 

PEASE,  acres  of  . 

PEDIGREE— when  and  how  proved  . 
PEER,  attachment  against,  how  granted 
PEflSONAL  REPRESENTATIVES, 

may  maintain  ejectment     .... 
not  on  4deo.  II.  c  28.  if  land  devised 

must  give  notice  to  quit    .... 

can  take  advantage  of  a  forfeiture,  when  , 

included  generally,  in  proviso  for  executors  to  re-enter 

are  not  bound  by  consent  role 
entitled  to  costs,  when 
liable  for  costs,  when 

consent  of,  when  necessary  to  a  devise 

evidence  in  ejectments  by 

not  liable  for  mestoe  profits^  when 
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PLEA,' 

of  general  issue  is  not  guilty 

special,  seldom  pleaded 

to  jurisdictioD  allowed 

ancient  demense  pleadable  in  ejectmeot 

how  pleaded 
accord  and  satbfactioo,  formerly  a  good 
of  release  by  defendant,  good  formerly 

lessor  of  plaintiff  cannot  now  be  pleaded 
puU  darrien  continuance 
rightly  entitled,  not  a  nullity 
signing  judgment  for  want  of 
withdrawn,  judgment  how  entered  after 
in  action  for  mesne  profits, 

of  general  issue  is  not  guilty   . 
in  action  for  mesne  profits, 

statute  of  limitations,  good 
bankruptcy,  not  good 
PLEA-ROLL,  death  of  defendant  suggested  on 
POOL  OF  WATER    . 
POSSESSION, 
adverse, 

what  will  amount  to   . 
'  for  twenty  years,  good  title  in  ejectment 
,         vacant, 

•ancient  practice  necessary  on,  and  why 
premises  must  be  entirely  deserted  to  constitute 
formal  proceedings  on  .  .  . 

prima  facie  evidence  of  property    . 
priority  of,  q.  if  good  title  in  ejectment 
how  to  bo  delivered  by  sheriff        . 
lessor  of  plaintiff  must  he  entitled  to 
recovery  in  ejectment  is  of  the      . 
who  have  a  joint   . 

of  one  joint  tenant,  d&c  is  possession  of  all  t 

of  defendant  how  proved  . 
POSTEA. 

how  indorsed,  if  defendant  will  not  confess  « 

if  some  of  several  will  not 
when  costs  taxed  on 
POSTHUMOUS  SOrr,  demise  by,  when  laid 
PRACTICE,  ancient, 
general  detail  of 
inconveniences  attending 
when  now  necessary      . 
how  to  seal  lease,  dtc  in 
bow  to  proceed  to  judgment  in 
no  person  admitted  to  defend  in 
PRACTICE,  modern, 

when  invented  .  .  . 

outline  of  .  .  . 

not  applicable,  to  vacant  possessions 
in  inferior  courts 
PREBENDAL-STALL  i 
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PREMISES, 

how  described  in  demifle  ?  r  ! 

mis-description  of,  when  fatal 
PRIMA  TONSURA     .  . 

FROBATS  OF  WILL,  when  evidence,  and  when  not  . 
PROCEEDINGS,  staying  of. 

how  and  when  staid,  under  4  Geo.  II.  c.  28. 
.7  Geo.  IL  c.  SO. 
staid,  when  variance  between  issue  and  record 

until  particulars  of  breaches  delivered 
when  staidy  until  security  .for  costs  given, 

in  action  of  ejectment 
in  action  for  mesne  profits 
in  second  ejectment, 

till  costs  of  first  paid 

action  for  mesne  profits  paid      322 

pending  error  in  first  323 

not  staid  in  second  ejectment  when  party  in  custody  822 

how  staid,  when  two  ejectments  are  depending  at  once  323 

several  ejectments  on  one  title  323 

PROCESS  not  sued  out  in  ejectment  .  184 

PROVINCIAL  TERMS,  premises  described  by  21 

PROVISO  for  re-entry — ^See  Covenant. 

PUIS  DARRIEN  CONTINUANCE  ...  245 

PUR  AUTRE  VIE,  estates  held         .  73 
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157,  d&c. 

28,  d&c 

290 

•      317 

318 
330 

349,  d&c. 


QUARE  EJECIT  INFRA  TERMINUM,  writ  of 
QUARE  IMPEDIT,  patron  must  resort  to,  when 
QUARTER  OF  LAND. 


273 
22 


R. 

RECEIVER  IN  CHANCERY, 

may  give  notice  to  quit                   «  :                        121 

service  of  declaration  upon,  not  good  • .                                  213 

RECORD, 

how  made  up         .     •       .            •  «                         245 

variance  between  issue  and,  how  to  proceed  when  290 

RECTORS, 

may  maintain  ejectment,  when        :  .            •            :              80 

evidence  in  ejectments  by  •  .            •            273 

RE-ENTRY,  proviso  for, 

origin  of    -  .                                      146 

holding  not  adverse  if  not  enforced  51,  52 

operates  only  during  the  lease  -                                   176 
for  rent  in  arrear, 

foiins  at  common  law  upon    .  :  •            149 

when  now  necessary       •  •     150.156 

how  and  when  to  proceed  upon,  under  4  G.  II.  &  20.      .    155,  d&c 

evidence  in  ejectment  upon  •            •      -      •            281 

for  breach  of  covenant — Vide  Covenant. 

cannot  be  reserved  to  a  strainer  »                                    173 

RE-ENTRY,  right  of,  how  waived  .         139,  &c.— 173,  &c. 
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REGI8TBR«  PARISH,  when  evideDce 
R£MAIIHI>eR-MAN, 

when  required  to  give  a  notice  to  qait 
time  et  which  such  Botioe  ai^sl  ex^e       y  , 

for  entry  of,  to  avoid  a  6ne     .  •  . 

laches  of  one  no  prejadice  to  another 
not  competent  vritoess  in  ejectment 
JIENT, 

receipt  of,  ii^hen  tenancy  created  by 

notice  to  quit  waived  by,  when 
forfeiture  waived  by,  wben 
by  feme,  after  separation  from  baron 
distress  for,  when  waiver  of  notice  to  qnit 
non-payment  of  proviso  for  re-^ntry  faa^-^Yide  Proviso, 
increase  of^  new  tenancy  not  created  by      • 
refusal  to  payi^  wben  dis^hiiiner  of  tenancy 
usual  notice  to  qnit  required  though  payable  quarterly 
double,  actioi^  for 
in  arrear,  how  recorerable  under  4  Geo.  IL  c.  28. 

forfeiture  by  reason  of,  how  waived 
not  payable,  when  estate  from  which  it  arises  extingnist^ed 
notice  to  produce  receipts  of  ...  . 

action  for  double  14$. 

RENT-CHARGE,  grAnteo  of,  may  bring  ejectment,  when 
REPLICATION,  rule  for,  when  granted 
REPLY  GENERAL,  defendant  when  entitled  to 
REPUTATION,  wl^enevi4ence 
RESTITUTION,  writ  of         .  . 

REVERSION,  assignee  ot—Vide  Assignee. 
REVERSIONER, 

when  required  to  give  a  notice  to  quit 
time  at  which  notice  to  quit  by,  must  expire 
wben  within  32  Hen.  YIlI.  c.  33.  • 

time  for  entry  of,  to  avoid  a  fine 
may  take  advantage  of  a  forfeiture,  wben 
RIVULET       .  .  ,  .  • 

ROOM 

flULES  OF  COURT. 

Hilary,  1649.  .  . 

Michaelmas,  1G54. 
Trinity,  14  Car.  IL     .  . 

16  Car.  IL    . 
18  Car.  IL    . 
32  Car.  U. 
MichaelflMs,  33  Car.   IL 
31  Geo.  III. 
piaster,  48  Geo.  III. 
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SCIRE  FACIAS,  when  necessaryin  ejectment 
SEIZIN  IN  FEE,  how  proved 
SIGNATURE,  to  win 
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SOCAGE— FtVIe  Gaardtans. 
STABLE  ... 

STATUTES, 

13  Edw.  I.  c.  24. 
4  Edw.  III.  c.  7.      . 
8  Hen.  VI.  c  16-      • 

18  Hen.  VI.  c  6.       . 

4  Hen.  VH.  c  24. 
11  Hen.  VII.  c.  20. 
27  Hen.  VIII.  c  10. 
32  Hen.  VIII.  c.  1. 
32  Hen.  VIII.  c.  7.    . 
32  Hen.  VIII.  c.  28. 
32  Hen.  VIII.  c.  33. 
32  Hen.  VIII.  c.  34. 

2  &  3  Edir.  VL  c.  13. 
13EIiz.c7. 
13  Eliz.  c.  10.  •       ^ 

21  Jacl.c  16. 

2  Car.  n.  c.  24. 

16  &  17  Car.  II.  c.  8. 

17  Car.  II.  c.  8. 

19  Car.  II.  c.  6.         « 
2d  Car.  II.  C.3.. 

5  &  6  Wm.  III.  c.  12. 
8  &9Wm.  III.  ell. 

10  6lU  VlTm.IILc.  16. 
4  Annexe.  16. 

8  Anne,  c.  14. 
4  Geo.  II.  C.28.       .  .  126,  143.  147, 

11  Geo.  11.  c.  19.  .  143.161. 
25  Geo.  II.  c  6. 

9  Geo.  III.  c.  10.     • 
31  Geo.  HI.  c.  35. 
43  Geo  III.  c.  76      . 
49  Geo.  III.  c.  121.  « 
55  Geo.  III.  c.  184. 

STATUTE  MERCHANT— FiWe  Conusee. 
SUBSCRIBING  WITNESSES, 

notice  to  qnit  should  not  have,  and  why  • 

to  devise  dTfreehoidy  most  be  three 
who  may  be 
SURRENDER^ 

of  term  when  presumed  >       .     • 

of  copyholds,  how  proved 

T. 

TENANTS. 

joint  and  in  coinmony 

may  maintain  ejectiaent  against  co-tenants  when 
when  affected  by  21  Ja«.  I.  c.  16. 
dettiise  by.  how  laid   • 
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298 
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TENANTS, 

joint  asd  in  commau, 

entry  of  one  is  entry  of  all      . 

possession  of  one  is  possession  of  all  . 

what  acts  of,  are  ousters  of  companions 

fine  by  one  no  ouster  of  others 

how  notice  to  quit  should  be  given  by 

notice  to  quit  to  one  will  bind  all,  when 

service  of  declaration  upon  one  good  against  all 

special  consent  rule,  when  granted  to 

evidence  in  ejectments  by      .  .  .  • 

may  bring  action  for  mesne  profits  against  co-tenants 
in  tail, 

may  discontinue  their  estates,  and  how 

maintain  ejectment  .  .  .  . 

equitable  cannot  make  leases  < 

fine  by,  when  avoided  by  entry 
for  life, 

may  maintain  ejectment  •  .  . 

entry  necessary  to  avoid  fine  levied  by 

not  necessary  to  avoid  fine  accepted  by 

estates  of,  determinable  by  entry  only- 
from  year  to  year, 

may  maintain  ejectment 

give  notice  to  quit  , 

origin  and  history  of  . 

estates  of,  how  determined    . 

who  are  implied 
at  will, 

who  were  formerly 

who  so  denominated  now 

mortgagors  are  not 

tenancy  of,  how  determined    . 

demise  against,  how  laid 
in  possession, 

declarations  by,  as  to  commencement  of  tenancies 

bow  to  serve  declaration  upon 

must  give  notice  of  delivery  of  declaration,  when 

appearance  by,  how  made 

how  to  act  if  material  witnesses 


97 

55.  96 
55,  &c. 

56.  96 
120 
123 
212 
236 
275 

330,  331 

34,  du:. 
61 

se 

93 

61 

86 

96 

174,  175 

61 
145 

102,  &c. 

103.  145 
107,  *c. 

102 
103 
106 
116,  117 
191 

280 
209,  d&c. 
227 
238 
238 

service  of  declaration  upon  one  of  two,  good  against  both       212 

not  competent  witnesses,  when  .  250 

may  dispute  landlord's  title,  when  .       ^    32,  33, 247 

TENEMENT  .     .     .     .     .«2,22(r) 

TERM, 

when  first  recovered  in  ejectment «  •  •  •  8 

in  declaration — Fide  Demise, 
fer  years, 

not  within  statute  of  uses  ....  S5 

S7 

32 

163,  164 

101,  102 


surrender  of,  when  presumed    . 
outstanding  will  bar  ejectment 
assignment  of,  not  a  lease 
notice  to  quit  not  necessarV  at  end  of 
TERRE-TENANTS, 

9cire  facias  in  ejectment  must  be  against 


311 
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TERRIERS,  when  evidence    • 
TITHES, 

ejectment  will  lie  for,  and  when     , 
how  to  be  described  in  demise 
demise  of,  how  laid 
ouster  of,  how  laid 
evidence  in  ejectments  for 
TITLE  LEGAL 

TOMB-STONE,  inscriptions  on,  proof  of  death 
TONSURA  PRIMA    . 
TOWNSHIP   .... 
TRIAL, 

notice  of-^Vide  Notice. 
how  to  proceed  at, 

when  a  sole  defendant  will  not  confess 
some  of  several  will  not  confess 

old  practice  in  such 
variance  between  issue  and  record 
daj  of  demise  posterior  to  time  of 
at  bar,  when  and  how  granted 
new,  how  and  when  moved  for  and  granted 
proceedings  nnder  4  Geo.  IL  c  28.,  not  staid  after 
TROVER,  verdict  in,  no  evidence  of  possession 
TRUSTEES, 

may  maintain  ejectment    .... 

in  What  cases 
demises  by,  when  necessary 
Stat  21  Jac  I.  c.  16.  rans  against,  when  , 

TRUSTS,  when  executed  by  ttatate  of  uses     , 

u. 

UNDER-TENANT, 

cannot  dispute  original  lessor's  title 

bound  by  notice  to  quit  to  tenant 

delivery  of  notice  to  quit  to  relation  of,  not  good   • 

UNDERWOOD 

USE  AND  OCCUPATION,  action  for, 

when  waiver  of  notice  to  quit 

what  mesne  profits  may  be  recovered  in 


Page 

274 

16.  80 

26 

194 

200 

273 

32 

256 

19 

22 


288 
290 

case  890(o) 
290 
291 
29) 
S9S 

.  155.  157 
285 

S2y  33 
80,  &c. 

187 

52 

75,  &C. 


248 

123 

123 

26 

144 
329 


V. 

VALUE,  DOUBLE,  action  for 
YARIANCC  between  declaration  and  issue 
issue  and  record 
verdict  and  judgment 
VENIRE,  how  awarded  when  one  defendant  dies 

VENUE  

VERDICT, 

is  not  evidence  in  second  ejectment  • 

is  ground  of  judgment 

every  intendment  made  to  support 

title  defectirely  set  eut,  cured  by 
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VERDICT,  Pa^e 

entereii  for  defendaDts  who  do  not  appear               •  290 
Memble,  will  care  misjoinder  of  assaalt  and  battery  with  ejectment  ISl 

VESTRY         .......  24 

VICAR. 

may  maintain  ejectment,  when        .            »            .            .  80 

eFidence  in  ejectments  by  .                         .            .  275 

w. 


VfAlVFK— Vide  Notice  to  quit,  and  Covenant, 

WASTE, 

can  only  be  committed  of  thing  demised    . 

167 

role  not  to  commit,  pending  error 

315 

encroachment  on,  quare  to  whom  it  belongs 

53 

incloanre  from        ..... 

65 

WATER-COURSE      .            .            . 

18 

WIDOW,  may  bring  ejectment  for  her  free  bench 

67 

not  for  dower  before  assignment               68 

WIFE— Firf«  Feme  Covert. 

WILL. 

forms  necessary  to  pass  freeholds  by 

.    260,  dtc. 

how  proved            .            .             .             •             , 

267 

what  sufficient  to  pass  copyholds    . 

270 

copy  of,  when  evidence     ...» 

269 

probate  of,  when  evidence 

271 

when  not 

269 

WITNESSES, 

when  incompetent  from  interest     ,            •            , 

:            260 

to  a  devise  of  freeholds,. 

how  many  necessary 

260 

mode  of  attestation  of           .            .            . 

262 

who  may  be               .... 

266 
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AFFIDAVIT,  Page 

to  move  for  jadgment  agaiost  casual  ejector          •            •  345 

of  executiog  power  of  attoraey                  •            !            •  S4S 
ol  service  of  declaratioo 

upon  one  tenant  only     9            •            •            •  961 

when  several  tenants  are  in  possession    •            •  352 

'  service  is  upon  one  tenant  and  wife  of  another  363 

upon  stat.  4  Geo*  II.  c.  28.            .            •            .            .  36.'^ 

for  rule  for  tenant  to  confess  lease  and  entry  only               •  359 

to  accompany  plea  of  ancient  demesne        •            •            •  362 

CONSENT  OF  ATTORNIES  for  tenant  to  be  admitted  to  defend  357 

CONSENT  RULE^  common               ,            •            .            •  358 

to  confess  lease  and  entry  only       •  359 

DECLARATION  by  original,  on  a  single  demise          .            .  347 

on  a  double  demise  with  one  ouster  349 

with  two  ousters  350 

JUDGMENT  for  plaintiff  by  nil  dicit  with  a  remittitur  damna          .  "356 
as  to  part  of  the  premises,  and  for  defend- 
ant on  a  noUe  prosequi  as  to  the  residue  364 
LETTER  of  attorney  to  enter  and  seal  a  lease  on  the  premises  342 
LEASE  in  ancient  practice                   .            •                        .  343 

NOTICE  to  appear  in  ancient  practice              •            •            •  344 
.   modern  practice             .            •            «  348 
NOTICE  to  quit,  by  landlord  to  tenant,  from  year  to  year         •  341 
by  an  agent  for  the  landlord               •            •  341 
where  the  commencement  of  the  tenancy  is  doubt- 
ful 342 
by  a  tenant  from  year  to  year             •            •  342 

FLEA  of  notguHty                  361 

ancient  demesne         •            •            •            •            •  362 
*   P08TEA  for  defendant  on  a  nonsuit,  for  not  confessing  lease,  entry, 

and  ouster  363 

RULE. 

fi>r  judgment  for  the  whole  premises         •           •           •  354 

part  only       •            •            «            •  355 
where  part  of  the  premises  are  tenanted  and  part 

untenanted  355 
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RULE  Page 

to  authorize  teoant  to  confess  lease  and  entry  only            «  359 

for  admitting  landlord  to  defend                  •            •            •  360 
for  execution  against  the  casual  ejector,  where  the  landlord  had 

been  made  defendant,  and  failed  at  the  trial  365 
for  staying  proceedings, 

till  guardian  be  appointed  for  infant  lessor  to  answer  costs  371 

security  be  giren  for  costs                •            «            •  371 

until  costs  of  former  action  in  another  court  be  paid            .  371 

on  payment  of  mortgage  money,  d&c.        •            •            •  872 

rent,  d&c«    .           •            •            •           .  372 


WRIT, 

original  and  return  thereto        •        •  •  •• 

of  habere  facias  poisesnonem 

on  a  double  demise. 
nndjieri facias  in  one  • 

capias  ad  satisfncienifim  in  one 
indttding  costs  in  error 
of  restitution         •  •  •  •  • 

of  scire  facias  for  plaintiff  •  »  • 


.346,347 
365 
366 
367 
368 
368 
369 
369 


THE  END. 
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1*0  TUB  IVOTE8,  icCi 


ABATEMENT, 

Not  created  by  death  of  lessor  of  plainti£^  288,  n.  [S.] 
defendant,  iS88,  n.  [2.] 

ACTIONS, 

Consolidation  o^  2S7,n.  [1.] 

Real  abolished  in  Mw-Yorkj  1,  n.  [1.] 

ADVERSE  POSSESSION,— (Fufe  Titles,  **  disabilitt,"  «  qeant,'> 

"tenant,"  "title,'*) 
What  constitutes  it,  50,  n.  [1.] 

Must  be  under  colour  and  claim  of  tide,  50,  n.  [1] ;  461  to  464. 
claim  of  the  entire  title,  57,  n.  [2«] 
hosl'de  in  its  inception,  485  to  488. 
an  actual  occupancy,  490  to  498. 
positive,  490  to  498. 
notorious,  490  to  498. 
uninterrupted,  490  to  498. 
marked  by  definite  boundaries,  485,  488  to  490. 
adverse  to  the  title  of  true  owner,  50,  n.  [2] ;  67,  n.  [2] ; 

482  to  485. 
continued  for  the  space  of  time  required  by  the  Statute  of 
Limitations,  498  to  501. 
Constructive,  when  there  may  be,  495  to  497. 

when  there  may  not  be,  497,  498. 
Cannot  be,  where  parties  claim  the  same  identical  title,  51,  n.  [11 ; 
481  to  485. 
when  parties  claim  under  the  same  title,  50,  n.  [1.] 
where  the  possession  of  one  is  consistent  with  the 

title  of  the  other,  50,  ».  [2.] 
where  the  party  claiming  title  has  never  in  contem* 
plation  of  Law,  been  out  of  possession^  5^ 
n.  [2.] 
where  the  possessor  has  acknowledged  a  tide  in  the 

claimant,  29,  n.  [S] ;  57,  n.  [2^] 
in  cases  of  Trust  or  Fraud,  52,  n.  [4.] 
where  true  owner  is  under  disability,  59,  n.  n.  ri]> 
[2],[»],[4];60,n.[l.] 
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ADVERSE  POSSESSION,— (Confmtied,) 

Commenced  in  the  life  time  of  Ancestor,  continues  to  lun  tgainst 

heir,  though  under  disability,  59,  n.  n.  [0],  [3] ;  60,  n.  [l.J 
Cannot  be  founded  on  a  void  Act,  466. 

Deed,  464  to  472. 
instruments  which  do  not  puiport  to  con* 
vey  tide,  29,  n.  [3] ;  481,  48S. 
May  be  founded,  bn  defectioe  conveyances,  not  absolutely  roid,  478 
to  481. 
on  Conveyances  good  in  form,  though  Grantor 
have  no  title,  474  to  481. 

MUer^  if  purchasers  have  notice  actual 
or  constructive,  477  to  481. 
Cannot  be  sustained  against  the  State,  unless  the  State  have  re- 
stricted its  rights,  46,  n.  [2.] 
Does  not  invalidate  a  devise  b^  the  true  Owner,  601  to  604. 

prevent  the  right  of  the  true  owner  from   passing,  by 

Judicial  Sales,  504. 
prevent  the  right  of  the  true  owner  from  passing,  by  As- 
signments under  the  Insdvent  Acts,  504. 
prevent  the  right  of  the  true  owner  from  passing,  by  Pro-* 
<seedings  in  Bankruptcy,  604. 
Is  to  be  determined  by  the  Jury,  and  not  by  the  Court,  505. 
Effect  cSy  in  Equity,  505,  606. 

AFFIDAVIT, 

<X  sernce  of  declaration,  431 . 

Must  be  annexed  to  declaration,  216,  n.  [1]  ;  446. 

When  to  be  made,  216,  n.  [1,]  446. 

By  and  before  whom  to  be  made,  216,  n.  [1] ;  217,  n  [1.] 

Facts  to  be  stated  in,  217,  n.  [1]  ;  431, 446, 447. 

AGREEMENT, 

Void,  when  implied  tenancy  created  by,  108,  n.  [1.] 
VVhat  words  will  create,  109,  n.  [1.] 

ALABAMA,  STATE  OF, 

Summaiy  of  Statutes  of  Limitations  of,  46,  n.  [1.] 
ALIENAGE, 

When  given  in  Evidence  under  the  Gieneral  Issue,  246,  n.  £2.} 
pleaded  pms  danien  conlinuancey  246,  n.  [2.] 

AMENDMENT, 

Of  declaration,  200  n.  n.  [1],  [2] ;  201,  n.  [1 J ;  203,  n.  n.  [1], 
[2],  [3] ;  204,  ti.  ti.  [1],  [2] ;  206,  n.  n.  Tl].  [2.] 
ANCESTOR, 

Dying  under  disability  to  enter,  60,  n.  [1.] 
APPEARANCE, 

How  regulated  by  statute,  227,  n.  [1.] 

Who  may  appear  as  landlords,  229,  n.  Jl] ;  280,  ii.  n.  [1],  [2] ; 
231,  fi.  [1.] 
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APPEARANCE,— ( Continued,) 

By  landlord,  motion  for,  when  to  hi*  niad»^  2S8,  n.  [1] ;  239,  n.  [%.} 
How  lessor  to  proceed  after,  24i,  n.  [1.] 

ASSIGNEE, 

Of  Insolvent  Debtors'  Court,  may  maintain  Eejectment,  69,  fi.  [1,] 
or  a  bankrupt,  may  maintain  ejectmenf,  69,  n.  [l.j 
Of  Mortgagee,  may  defend  as  landlord,  231,  n.  [L] 

ATTACHMENT, 

Proceedings  by,  for  collection  of  Costs,  in  Ejectment,  abolished 

in  MuhYorkj  460. 
ATTESTATION  OF  WITNESSES, 

To  devise  of  freeholds,  what  sufficient,  260,  n.  [1.] 
how  to  be  made,  260,  ti.  [1.] 
form  of,  260,  n.  [1]  ;  262,  n.  [1.] 

ATTORNEY, 

Warrant  o£,  to  confess  judgment,  when  lease  forfeited  by,  166,  n.[l.] 

ATTORNMENT, 

To  stranger,  is  void,  465,  466. 

AWARD, 

Ejectment  will  lie  on,  when,  89,  n.  [1.] 


BAIL, 

In  error. 
Who  may  be,  312,  n.  [I.] 
Sum  required  of,  312,  n.  [I] ;  314,  n.  [1.] 

BANKRUPT,  assignee  of— (Fide  Title  "assignee  op  bawkbupt.") 

^  BEYOND  SEAS, 

Equivalent  to,  *^  without  the  lAmiU  of  the  State^^  59,  n.  [1.] 

BODY  POLITIC— (Ficfc  Tide  "  cobporaxioh.") 


CAPIAS  AD  SATISFACIENDUM, 

Writ  of, 

When  lessor  entitled  to  for  costs,  450. 

When  to  be  sued  out  by  defendant  for  costs,  450* 

CASUAL  EJECTOR, 

Statement  of  Ejectment  by,  abolished  in  Mw-York^  IS,  n.  [1.] 

Declaration  against,  how  entitled,  185,  n.  [1.] 
Judgment  against, 

Motion  for»  for  want  of  appearanc  , 

on  what  founded,  216,  n.  [1] ;  219,  n.  [1.] 
at  what  time  to  be  made,  220,  n.  [l.J 

How  and  when  to  be  signed,  220,  n.  [1.] 

In  what  cases  set  aside,  and  how,  22o,  n.  n.  [1],  [2.] 

CERTAINTY,--(  Ftrfe  Tiae  «  DEBCRiPTioif .") 

68 
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CERTIORARI, 

Writ  ot  Ejectment  may  be  removed  by,  180,  n.  [I.] 

CESTUI  QUE  TRUST, 

l8  Tenant  at  WUl  to  his  Trustee,  52,  n.  [3.] 
Possesaion  o(,  is  not  adverse  to  his  Trustee,  62,  n.  [3.] 
Conveyance  by,  does  not  work  a  forfeiture  of  the  Leg^  Estate  of 

the  Trustee,  62,  n.  [2.] 
Right  of  can  be  barred,  only  by  barring  the  Estate  of  the  Trustee, 

62,  n.  [4.1 
When  may  maintain  Ejectment,  33,  n.  [1 J 

COLOUR  OP  TITLE, 

What  it  is,  464  to  486. 
^     Possession  not  adverse  without,  60,  n.  [1.] 

CO-DEFENDANT, 

Landlord  may  be,  with  tenant,  228,  n.  [1.] 

COMMON  LAW,— (Flic  Title  ^* conveyance.") 
COMMON,  Tenants  in,— (Fide '« tenant  in  common.") 

COMMONWEALTH, 

Cannot  be  disseised,  46,  n.  [£.] 

Statute  of  Limitations,  does  not  run  against,  46,  n.  [2.] 

Laches  not  imputable  to,  46,  n.  [2.] 

COMPETENCY  OP  WITNESSES,  260,  n.  n.  [1],  [2],  [S] ;  26S,n.  [2.] 

CONDITION,  Breach  of.— { Fide  Title,  "covenants.") 

CONFESSION  OF  LEASE,  &c.  234,  n.  [2.] 

CONNECTICUT,  State  of, 

Summary  of  Statutes  of  Limitations  o^  46,  n.  [1.] 

CONSENT  RULE, 

AboUshed  in  the  State  of  JVeu-ForJk,  233,  n.  [1.] 

Form  and  terms  of  233,  n.  [1.] 

In  K.  B.  is  now  evidence  of  defendant's  possession,  234,  n.  [2.] 

How  drawn  up,  in  case  of  joint  tenants,  &c.  236,  n.  n.  [1],  [2.] 

CONSOLIDATION  RULE,  237,  n.  [1.] 

CONVEYANCE, 

By  Lessor  of  Plaintiff  pending  Ejectment,  no  bar  to  a  recoveij, 

18I,n.  [1.] 
In  fee,  by  Tenant,  Disseisin  of  Landlord,  at  election,  40,  n.  [21 ; 

64,  n.  [1.] 
Unless  at  Common  Law,  and  accompanied  with  Livery  of  Seirin, 
works  no  Disseisin,  38,  n.  [1]  ,  40,  n.  [2]  ;  50S« 
COPARCENER, 

Disability  of  one,  does  not  protect  the  other,  69,  n.  f4.J 
COPYHOLD  LAND, 

There  cannot  be  a  general  Occupant  of,  67,  n.  [1.] 

CORPORATIONS, 

Demise  by,  79,  n.  [1.] 
May  maintain  Ejectment,  79,  n.  [1.1 
COSTS, 

Not  payable,  by  Lessor,  if  be  join  not  in  consent  rule  305,  n.  [L] 
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COSTS— ( OnUinued.) 

How  to  be  recovered  by  Lessor,  300,  n.  [I] ;  301,  n.  n. 


jJiacr,  in  Mw'Yoi'k,  305,  n.  [1.] 

-     ,n.n.  [1],[2]; 

302,  n.  [1.] 


defendant,  300,  n.  [1]  ;  301,  n.  n.  [1], 
[2],  [3] ;  302,  n.  [1]  ;  303,  n.  n. 
[1],[2];  806,n.[l.j 
Security  granted  for,  in  what  cases,  317,  n.  n.  [1J,  [2];304,n.  [Ij; 

S18,n.ri.] 
Proceedings' staid  till  payment  of,  when,  310,  n.  [11 ;  319,  n.  [1]  ; 

323,  n.  [1.] 
In  action  for  mesne  profits, 

when  security  for,  granted,  330,  n.  [8.] 

COURTS  OF  EQUITY, 

Statutes  of  Limitatitions  do  not  apply  to,  505,  506. 
Will  decide  in  analogy  to  the  Statute  of  Limitations,  505^  506. 
COVENANTS, 

Breach  o(  160,  n.  [1] ;  164,  n.  [1.] 

landlord  not  bound  to  notice,  52,  n.  [1.] 

what  will  be  a  waiver  ofi  174,  n.  [1] ;  176,  n.  [1]  ;  16C, 

fi.  [2]  ;  161,  n.  [1]    . 
what  amounts  to,  not  to  assign,  158, n.  [I]  ;  163,  n.  [11 ; 

164,  n.  [1];  165,n.  [1];  166^ 
n.  [1.] 
Jet,  164,  n.  [1.] 

part  with,  163,  n.  [1] ;  164, ».  [1.] 
commit  waste,  158,  n.  [1] ;  168^ 
n.[l.] 
to  pay  taxes,  160^  n.  [1.] 

CREDnDRS, 

May  witness  wills,  266,  n.  [1.] 

CURTESY,  (FicfcTiUe,  '*  particular  estate.") 

Tenancy  by,  suspends  Right  of  Entry  ofReversiolier  or  Remainder^ 

man,  59,  n.  [1.] 


DAMAGES, 
In  ejectment, 

action  may  proceed  for,  though  term  expire,  34,  n.  [1] ;  204. 

n.[3];^28,ii.[l] 
lessor  die,  288,  n.  [2.] 
are  nominal  only,  289,  n.  [1.1 
writ  of  Inquiry  of,  will  lie,  289,  n.  [1.] 

what  may  be  given  in  evidence  on, 

n.  [1.] 
In  action  for  Mtme  Pr(4it»,  338,  n.  [1.1 
DEATH, 

Of  Lessor,  no  abatement  of  suit,  288,  n.  [2] ;  304,  n.  [1.] 
9*  if  tfcire/ackw  necessary  after,  311,  n.  [2.] 
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BEATH— (C^twucA) 

Of  Defendant,  BUggestion  of,how  entered,  288,  n.  [2.1 

a.  if  scire  facias  necessary  upon^  311,  n.  [27}. 
Of  Plaintiff  no  abatement  ofsuit^  281,  n.  [2.] 

DECLARATION, 

Hov?  entitled,  185,  n.  [1.] 
May  be  demurred  to,  242,  n.  [2.] 
Service  0^  suit  commenced  by,  184,  n.  [1.]  ' 

resembles  service  o£ writ,  184,n.  [I.] 
second  is  a  waiver  of  fir.^t,  184,  n.  fl.l 
must  be  before  cssoign  day,  212,  n.  [l.J 
affidavit  o^  when  dispensed  with,  216,  n.'  [1.] 

contents  of,  217,  n.  [1.] 
hofirmade  in  common  cu>et», 

upon  tenants  in  possession,  209,  n.  n.  [2J;  [S.J 
wife  of  tenant,  210,  ».  [1.] 
child  or  servant  of  tenant,  210,  n.  [2.] 
when  tenant  absconds,  210,  n.  [3.] 
when  some  of  the  houses  are  untenanted,  219, 

«.  [S.] 
upon  one  tenant  in  possession,  good  against  all,  812, 

n.  [S.] 
wife  of  one  tenant  not  good  against  all,  212,  n.  [S.J 
irregular,  when  made  good,  211,  n.  [I.J 
tenant  must  give  notice  of,  when,  228,  n.  [1.] 
in  action  for  Mesne  Profits^  332. 
AMt^ndmrat  o^ 

senMe^  may  be  before  appearance,  201,  n.  [1.] 
may  be  in  demise,  term,  &c.  203,  n.n  [1],  [3.] 
names  of  parties,  205,  n.  [l.J 
description  of  premises,  205,  n.  [2  J 
n«t  permitted  to  real  injury  of  defendant,  2CJ0,  n.  [1 J  ; 

203,  n.  [2.J 
maybe,  as  in  other  actions,  201,  n.  [1.1 

DfilPAULT, 

For  tenant's  not  appearing,  how  and  when  entered,  219,  n.  [IJ  ; 
220.  n.  [IJ;  241,  n.  [l.J 
want  of  a  plea  must  be  entered  against  the  casual  ejector,  219, 

n.[l.] 
How  and  when  set  aside,  221,  n.  n.  [1  J,  ^2] ;  229,  n.  [l.J 

DEFENDANT, 

Who  may  be  admitted,  288,  n.  [1]  ;  229,  n.  [1]  ;  230,  n.  [1 J ;  231, 

n.  [l.J 
Death  oi;  no  abatement  of  suit,  when,  289,  n.  [2]  ;  298,  n.  [1.J 
Evidence  in  Ejectment,  on  part  of,  285,  n.  [l.J 
Release  to,  by  a  sole  lessor,  is  a  bar  to  a  recovery  in  Ejectment, 

181,  n.  [1.] 
Release  to,  by  one  of  two  lessors,  is  no  bar,  181,  n.  [l.J 
In  action  for  Meme  Profits^  who  should  be,  328,  n.  n.  [1],  [2]  ; 

829,  n.  [1]  ;  330,  n.  [3J  ;  831,  n.  [l.J 
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DELAWARE,  Slate  of, 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [L] 

DEMAND  OF  RENT, 

How  to-be  made,  150,  n.  [1] ;  164,  n  [L] 
When  dispensed  with,  155,  n.  [1.] 

DEMISE, 

Declared  on, 

Must  be  consistent  with  les^i*or'3  title,  186,  n.  [2.] 

Declaration  may  be  entitled  prior  to,  185,  n.  [I.] 

On  ajoint,Le8sorsmust  have  a  joint  interest,  186,n.[2];  187,fi.  [1.] 

Who  may  make  a  joint  or  several,  186,  n.  [2]  ;  187,  n.  [2.] 

Under  a,  of  whole,  undivided  moiety  may  be  rectwered,  188,  n.  n. 


[I],  m;  197,  ru  [2.] 
^,n.  [1.1 


Must  be  after  Lessor^s  title  accrues,  1 89. 
Need  not  state  exact  quantities  to  be  recovered,  197,  n.  [2.] 
May  be  amended  after  its  expiration,  204,  n  [1.] 
Intendment  is  in  favour  of,  after  verdict,  295,  n.  [1.] 

DEMURRER, 

To  declaration  in  Ejectment,  allowed,  242,  n.  £2.] 

DESCENTS  CAST. 

Abrogated  by  the  Revised  Statutes  of  Aitr-Yorfc,  40,  «.  EL] 
Definition  o^  40,  n.  [L] 
Happen  when,  40,  n.  [L] 

DESCRIPTION, 

Of  premises,  what  certainty  required  in,  20,  n.  [1] ;  21,  n.  [1];  22, 

«.  n.  [1],  [2]  ;  25,  n.  [1]  ;  196,  n.  [L] 

DEVISE, 

Intimation  of  election  not  to  be  disseised,  40,  n.  [L] 
Executory,  not  affected  by  Statute  of  Limitations,  59,  n.  [2.] 
Authority  to  commence,  Plaintiff^s  Attorney  how  compelled  to  pro» 

duce,242;n.   [2.] 
To  witnesses  to  a  will,  when  void,  266,  ti.  [i]  ;  267,  n.  [1.] 
Of  freehold  interest,  how  to  be  made,  261,  n.  [1.] 

DEVISEES, 

May  maintain  Ejectment,  73,  n.  [L] 
Evidence  by,  of  freeholds,  259,  n.  n.  [2],  [3.] 

DISABILITY,— (Fi(fc  tides,  "beyond  seas,''  **  dissent,") 
Person  under,  when  right  of  entry  accrues, "46,  n.  [L] 

within  what  time  afler  its  removal,to  bring  8uit,46,n.  [1 .] 
Subsequent,  does  not  save  the  right,  60,  n.  [L] 
Cumulative,  not  allowed,  59,  n.  [4.] 
Concurrent,  saves  the  right  until  all  removed,  59,  n.  [1.] 
Of  one  tenant  in  common,  does  not  protect  co-tenants,  59,  n.  [3.] 
Of  one  parcener,  does  not  protect  co-parceners,  59,  n.  [4.] 
Of  one  jointly  entitled,  does  not  protect  the  odxers,  59,  n.  [4.] 

DISCLAIMER, 

Of  Tenancy,  102,  n.  [1] ;  168,  w.  [L] 
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DISCLAIMER,— (  CotUinuedy) 

Of  Tenancy,  when  it  dispenses  witb  notice  to  quit,  102,  n-  fll; 
116,  n  [Ij;  117,  n.  {1];  118,  n. [I] 
not,  102,  n.  [I.] 

DISCONTINUANCE, 

Definition  o^  S8,  n.  [1.] 

Of  wife's  Estate,  cannot  be  wrought  by  any  act  of  the  husband,  88, 

n.  [1.] 
DISSEISEE, 

Owner  may  elect  to  consider  himself  such,  for  the  sake  of  his  re« 

medy,  40,  n-  [2.] 
cannot  dect  to  consider  himself  not,  in  case  of  akwd  dis« 

seisin,  40,  n.  [2.] 
DISSEISIN,— ( Vide  Titles,  '*  conveyance,''  "  entrt,''  *'  tenant,") 
What  necessary  to  constitute,  40,  n.  [1] :  42,  n.  [1]  ;  64,  n-  f  I.] 
Cannot  be,  where  Entry  is  congeabky  42,  n.  [1]  ;  54,  n.  [1.] 
Cannot  be  of  an  equitable  estate,  42,  n.  [1.] 
Is  an  estate  by  wrong,  40,  n.  [1] ;  42,  n.  [1.] 
Must  be  strictly  proved^  42,  n*  [1.] 

Upon  which  descent  may  be  cast,  how  commenced,  40,  n.  [1.} 
Is  a  question  to  be  decided  by  the  Jury,  not  the  Court,  42,  n.  [1.] 
How  purged,  42  n.  [1.] 

Of  one  tenant  in  common  by  his  co-tenant,  42,  n.  [I.J 
Of  an  infant,  can  there  be  ?  Qu.,  42,  n.  [l.J 
WiU  not  prevent  the  right  of  the  true  owner  from  passing,  by  De- 
vise, 602,  503. 
prevent  the  right  of  the  true  owner  from  passing,  by  Judi- 
cial sales,  504. 
preveut  the  right  of  the  true  owner  from  passing,  by  As« 

siguments  under  the  Insolvent  Acts,  604. 
prevent  the  right  of  the  true  owner  from  passing,  by  Pro- 
ceedings in  Bankruptcy,  504. 
DissBisiN  AT  Election,  what  it  is,  40,  n.  [2.] 
Is  for  the  benefit  of  the  Dtraewee,  40,  n.  [2.] 
Will  not  invalidate  devise  by  the  true  owner,  40,  n.  [2.] 

DISSEISORS, 

Acts  of,  not  to  be  extended  by  construction,  42,  n.  [1.] 
Cannot  qualify  their  own  wrong,  40,  n.  [2.] 

DISTRESS, 

For  Rent,  when  waiver  of  forfeiture,  161,  n.  [IJ 
DOWER, 

Ejectment  will  not  lie  for,  before  assignment,  68,  n.  [l.J 
In  Jfew-Yori^  Action  for,  how  limited,  46,  n.  [1.] 

writ  of,  abolished  and  Ejectment  substituted,  1,  n.[l.] 
Ejectment  will  lie  for,  before  Admeasurement,  68, 

n.  [1.] 
Admeasurement  of,  conclusive  until  reversed,  68^ 

n.  [1.] 
Action  for,  what  sufficient  evidence  of  Seisin  in,  68^ 

n.[l.] 
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E. 

EJECTMENT,— -{ ride  Titles,  "dower,'*  "  prior  possbsbion,"  cor- 

PORATIOH,"   ^*  AWARD,"   "  TENANT  IN  COMMON,'') 

In  South  CarcUnOj  no  longer  brought,  but  tre8pat«s  instead,  1,  n.  [1.] 
In  JVhff-ForJe,  the  only  action  to  try  title  to  lands,  1,  n.  [1.] 
By  one  already  in  possession,  will  not  lie,  10,  n.  [I.] 
Judgment  in,  not  executed,  does  not  stop  the  running  of  the  Sta« 

tute  of  Limitations,  10,  n.  [1.] 
Parties  in,  61,  n.  [I.] 
Who  may  maintain,  61,  n.  n.  [2.],  [3]  ;  62,  n.  [1] ;  70,  n.  [1] ;  146, 

«.[!];  148,n.[l.J 
In  ^eW'Yark,  Mortgagee  cannot  maintain,  62,  n.  [1.] 
By  Purchaser  at  Sherifl's  Sale,  proof  necessary  in,  70^  n.  [1.] 
Brought  in  Inferior  Court  may  be  remoyed  to  K  B.  by  Certiorariy 

180,  ».  [1.] 
Action  o^  how  commenced,  184.  n.  [1] ;  209,  n.  [I.]   • 

may  be  brought  against  several  Defendants,  210,  n.  [.1] 
Landlord  when  admitted  to  defend,  228,  n.  [1]  ;  229,  n. 

[1];  230,n.n.[l,][2j 
Confined  to  possessory  titles,  10,  n.  [1.] 

Will  lie,  for  what  things,  16,  n.  [1]  ;  18,  n  n.  [1],  [2] ;  148,  n.  [.1] 
Of  bringing  a  second,  316,  n.  n.  [1],  [3],  [3  ] 
EJECTOR  CASUAL,— (Ftde  Title  '*  casual  ejector,'') 

ELEGIT, 

Tenant  by,  evidence  in  ejectment  by,  272,  n.  [I.] 
ENTRY,  ACTUAL, 

Is  still  necessary, 

when  fine  with  proclamations  levied,  90,  n.  [2] 

Is  not  necessary, 

except  to  avoid  a  fine,  10,  n.  [2]  ;  90^  ti.  [2,] 
to  support  an  ^ectment,  10,  ti.  [2j ;  90,  n.  [2.] 
if  party  levying  fine  has  not  a  freehold  interest,  95,  n.  [1.} 
in  Ejectment,  90,  n.  [3.1 

on  fine  by  joint  tenant,  &c.  without  previous  ouster,  96^ 

».  [1];  96,  n.  [1.] 

!E^ectment  must  be  brought  within  a  year  after,  46,  n.  [1.] 

ENTRY, 

Into  part  with  daim  to  the  whole,  is  sufficient,  10,  n.  [1.] 

In  Law,  equivalent  to  actual  entry.  10,  n.  [2.] 

Adverse  to  the  true  owner,  not  to  be  presumed,  but  must  be  prov- 

ed,60,n.[l];  61,n.[lJ 
Omgeabk^  cannot  work  a  DtBseisifiy  40,  n.  [2.] 
Mere  without  custer  of  freehold,  no  Disseisiny  42,  n.  [1.] 
Tartiouty  necessary  to  constitute  a  Disseisin^  42,  n.  [1.] 
When  right  of  first  accrues,  Statute  of  Limitations  begins,  and 

continues  to  run,  59,  n.n.  [I],  [2.) 
Party  having  two  lights  of,  not  bound  to  avail  himself  of  the  first 

62, ».[!.] 
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ENTRY,— (CWmticd;) 

Until  right  of^  accrued,  Rtatrte  of  Limitations  does  not  run,  59,  n. 

[I.] 
Intent  of,  w»ien  to  be  Wt  to  the  Jury,  99,  n.  [1]  ;  100,  n.  [1.] 
Right  o^  must  be  in  lessor,  10,  n.  n.  [1],  [2]  ;  90,  n.  [i]  ;  247,  n. 

[4.] 
proved  at  the  trial,  and  how,  247,  n.  n.  [!]»  [*]» 

[3],  [4],  [5],  [fe.j 
how  taken  away,  40,  n.  [I]  ;  47,  n.  ».  t^],  [2.] 
ia  devisable,  503. 
must  accrue  before  day  of  demise,  186,  o.  [2] ;  189,  n. »« 

Of  judgment, — ( Vide  Title  "  judgment,") 

Of  plMntifiF, 

confessed  by  consent  rule,  238,  n.  [2.] 

when  pleadable  puU  darrien  cmtmuance^  246,  n.  [3.] 

Of  one  joint  tenant,  &c.  entry  of  all,  55,  n.  [1]  ;  97,  n.  f  1 .] 

ERROR, 

BaUin,  S12,».  [1];  314,  n.  [1.] 
Writ  of, 

is  a  Writ  of  Right,  312,  n.  [I.] 

issues  of  course,  in  Term  or  Vacation,  312,  n.  ri.l 

how  brought,  312,  n.  [1.] 

will  not  lie  before  judgment,  312,  n.  [1.] 

no  stay  of  Execution,  until  BdSl  put  in,  312,  n.  [1.] 

ESSOIGNDAY, 

Declaration,  in  King's  Bench,  received  by  tenant  before,  212.  »• 

[1.] 

ESTATE-TAIL, 

Abolished  in  Ma-Yorky  34,  n.  [2.] 

EVTOENCE,— <  Vide  Title,  «  witnesses,") 
On  the  part  of  the  lessor, 

general  points  of,  247,  n.  n.  [Ij,  [2],  [3],  [4],  [6],  [6]j 

248,n.n.[l],[2],[8.] 
by  heirs,  at  common  law,  252,  n.  n.  [1],  [2.] 

devisees,  of  freeholds,  259,  n.  n.  [1],  [2 J,  [3],  [4];  260, 
n.  [1] ;  261,.n.  n.  [1],  [2] ;  262,  n.n.  [1],  [2] ;  268, 
_  i».n.[l],[2.] 

joint  tenants,  &c.,  against  companions,  275,  n.  [1.] 
landlords  against  tenants, 

on  notices  to  quit,  277,  a.  [1 .] 
mortgagees,  283,  n.  [1.] 
Tenants  by  Elegit,  272,  n.  [1.] 
purchasers  on  Execution,  272,  ».  [1.] 
On  the  part  of  the  defendant,  n.  n.  [1],  [2]  ;  286,  n,  n.  fll,  [21  fSl 

[4],  [5.]  *■ 

In  actions  for  mesne  profits, 

v^hen  profits  antecedent  to  demise  are  to  be  recovered,  334. 
n.  f2.] 
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EVIDENCE,— CotiHtitied; 
In  action, 
For  jiksM  Pr^U^  when  profits,  subsequent  to  demise,  are  to  be 
recovered,  334, ;  339|ii.  [1];  386,  n.  n.  [1],  [2.] 
EXECUTION, 

Is  made  at  lessor^s  peril,  21,  n.  [1] ;  307,  «.  [1.] 

How  to  be  taken  out,  306,  n.  n.  [1  J,  [2],  [3.] 

Not  staid  bv  writ  of  Error,  till  bail  put  in,  312,  n.  [1.] 

Set  aside  if  lessor^s  rig^t  cease  before  writ  issued,  306,  n.  [2.] 

Must  only  be  for  premises  reeoirered,  307,  n.  [1.] 

or  Courts  wUl  interfere,  307,  n.n.  pj,  [2.] 
How  to  be  made  by  sheriff  307,  m  [2.] 
When  scire  fada$  necessary  before,  ^11,  n.  n.  [1],  [2.] 
Executed,  when  judgment  set  aside  after,  225,  n.  [2] ;  238^  n.  [1.] 
For  JUeme  Pr^fUs^  staid  imtil  Error  determioed,  829. 
•    iSgectment  for  Lands  purchased  at  Sale  on,  70,  n.  [1.] 
Writ  o4 

its  nature,  306,  n.  n.  [2],  [3] ;  309,  n.  [1]  ;  310,  tu  n.  [l],  [2-3 

how  drawn  up,  306,  n.  [3.] 

lessor  may  enter  peaceably  without,  306,  n.  [1.] 

EXECUTORY  DEVISES, 

Not  affected  by  Statute  of  Limitations,  59,  n.  [2.] 


FEME  COVERT, 

Can  constitute  an  Attorney,  when,  (in  So.  Car.^)  46,  n.  [1.] 

Service  of  declaration  upon,  211,  n.  [1.] 

Sitatote  of  LiffiilatioBs  runs  not  a^inst,  46,  n.  [1] ;  69,  n.  n.  [11, 

[4.] 
Baron  cannot  discontinue  lands  of,  38,  n.  ti.  [1],  [2.] 
Conveyance  by,  when  falid,  38,  il  [2.] 

FEOFFMENT, 

Conveyance  by,  abolished  in  Jfew-Yark^  38,  n.  [1.] 

FERRY, 

Ejectment  will  not  lie  for,  148,  n.  [1.] 

FIERI  FACIAS, 

Writ  of, 

when  lessor  entitled  to  for  costs,  302,  n.  [1]  >  306,  ti.  [3.] 
when  sued  out  by  defendant  for  costs,  450. 

FINE, 

When  conclusive  evidence  < 
When  entry  necessary 

when  1     , 
When  ^continuance  worked  byi  88,  rH  [1.] 
By  joint  tenant,  &c.,  no  ouster  of  companion,  507,  n.  [1] ;  95^  n. 
[1];  96,n.  [1.] 

FORFEITED  ESTATES, 

How  recovered,  466- 

69 


enceoft]tle,29,  ft.  [1.] 
to  avoid,  90,  «.  fi.  [11,  [2.] 
ben  not,  95,  n.  [1] ;  96,  n.  [1] ;  24f,  n.  [3.] 
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FORFEITURE, 

Demandant  not  bound  to  enter  for,  52^  n.  [1.] 
Conveyance  in  fee  by  Tmanl  by  Ae  Curltsy^  is  not  a,  38,  n.  [1.] 
Of  Lease,— (Ftife  TiOs  «  covenant.") 
FRAUD, 

Until  its  discovery.  Statute  of  Limitations  does  not  begin  to  run, 

62,  n.  [4.] 
When  discovered,  Statute  begins  to  run,  62,  n.  [4.] 

6. 

GEORGIA,  State  of, 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [1.] 
GRANT, 

From  a  Foreign  Government,  not  a  legitimate  title,  29,  n.  [1] ;  466. 

Adverse  Possession  cannot  be  found- 
ed on,  466. 

H. 

HABERE  FACUS  POSSESSIONEM, 

Writ  of. 

nature  of,  306,  n.  n.  [2],  [3 J ;  307,  n.  [l.J 
bow  drawn  up,  306,  n.  [3.] 

return  o^  should  be  made,  when,  309,  n.  [1]  ;  310,  n.  [1.1 
when  returned,  executed,  is /unciw  o^cio,  310,  n.  [2.] 
when  evidence  in  action  for  Mesne  Profits,  334,  n.  [1.] 
HEIRS, 

Time  allowed  for  entry  of,  46,  n.  [1] ;   69, «.  n.  [1],  [3],  r47  • 

60,n.[l].     ■" 
HEREDITAMENTS,  4 

Corporeal,  recoverable  in  Ejectment,  16,  n.  [1.] 

HIGH-WAY,  18,  »i.n.[l],  [2.] 
HOUSE,— (Fide  Title  "  messuage.") 
HUSBAND, 

Acts,  or  defaults  of,  not  to  prejudice  the  rights  of  the  wife,  38,  n. 

[I] 
ILUNOIS,  State  o^ 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [lil 

INDIANA,  State  of, 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [.1] 

INDIAN  TRIBES, 

Are  mere  Occupants  of  their  lands,  64,  n.  [2.] 

Seisin  of  lands  belonging  to,  in  the  Sovereign,  64  n.  fg  1 

Possession  of  Occupant  under  Grants  from,  is  not  Adverse,  54,  n 

INFANT,— ( Fide  Tide,  "  disabiuty.'' 
Can  he  bo  disseised?  Qw.  42,  n.  [1.]  ' 
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INFAUT,— (Continued,) 

Jointly  entitled  with  others,  is  not  protected  by  his  disability,  69, 

n.  r4.] 
Mter,  if  entitled  ind«>endently,  59,  n.  [4.1 
INFERIOR  COURTS, 

Ejectments,  bow  removed  from,  180,  n.  [1.] 

INSOLVENT  DEBTOR, 

When  to  maintain  Ejectment,  69,  n.  [1.] 

ISSUE, 

Formal  joinder  of^  not  necessary,  245,  n.  [2.] 

Must  agree  with  declaration,  245,  n.  [2.] 

Variance  between,  and  record,  how  to  proceed,  when,  290, ».  [2.] 


JOINT-TENANTS, 

Conyeyance  by  one,  no  Disseisin  of  the  others,  42,  n.  [1.] 

If  Right  of  Entry  of  one  be  tolled,  all  are  barred,  59,  n.  [4.] 

Possession  of  one,  is  possession  of  all,  42,  n.  [1.] 

One  cannot  be  disseised  by  a  Stranger,  unless  all  are,  42,  n.  [1.] 

Demise  by,  how  laid,  186,  n.  [2]  ;  187,  n.  [1.] 

Must  all  join  in  notice  to  quit,  121,  n.  [1.] 

May  bring  action  against  co-tenants,  for  Mesne  Profits^  330,  n.  [4.] 

JUDGMENT, 

In  Ejectment, 

Is  not  final,  294,  n.  n.  [2],  [8],  [4]  ;  315,  n.  n.  [1],  [2],  [3.] 
By  Default,  has  the  same  effect  as  upon  Verdict,  242,  n.  [4.] 
Possession  is  only  recovered  by,  294,  n.n.  [2],  [3],  [4];  316,  n.  [1.] 
Must  be  entered  according  to  the  verdict,  294,  n.  [1.] 
Intendment  after,  in  favor  of  claimant,  295,  n.  [5.] 
How  entered  when  defendant  will  not  confess,  289,  n.  [2.] 

whole  premises  are  recovered,  287,  n.   [1]: 

297,  n.  [1.] 
part  of  whole  premises  are  recovered,  287,  n. 

some  parcels  only  are  recovered,  287,  n.  [1.] 
sole  defendant  dies,  288,  n.  [2.] 
some  of  several  defendants  die,  288,  n.  [2.] 
Is  not  evidence  in  a  second  ejectment,  294,  n.  n.  [3],  [4.1 
When  evidence  in  action  for  Mesne  Profits^  334^  n.n.  [1],  [2] ;  336, 


n.  n.  ri],  [2.] 


Mesne  Profits  recoverable  after,  in  all  cases,  329,  n.  [1] ;  330,  n.  it. 

[1],  [3];331,n.[l] 
Arrest  o^  motion  for,  294,  n.  [2.] 
Against  casual  ejector, — (Fide  Title  *'  casual  ejector.") 

JUDICIAL  SALES,— (Ficfc  Title,  "  adverse  possbssioi^" 


KENTUCKY,  State  of. 

Summary  of  Statutes  of  Limitations  of,  46,  n.[l.] 
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LACHES, 

Not  impuUble  to  the  Goveniment,  46,  n.  [2.] 
Until  party  is  guilty  of,  Statute  of  Limitations  does  not  run  againae 

him,  59, «.  [1] 

LAKD, 

How  to  be  described  in  demise^  S5,  fk  [1] ;  195.  n.  [1] ;  445, 

446. 
General  occupation  o^  what  is,  103,  n.  [1] ;  104,  n,  n.  [1],  [f  J, 

PI  14.J 
LANDLORD, 

Who  may  defend  as,  229,  n.  [1] ;  230,  n.n.  [1},  [2] ;  231,  n.  [L] 
How  to  appear  as,  229,  n.  [1 J ;  231,  n.  [1]  ;  238,  n.  [1]  ;  239,  n. 

When  defendant,  judgment  how  signed,  239,  n.  [2.] 
Error,  how  brought  by,  312,  n.  [1.] 
Evidence  in  Ejectments  by, 

notice  to  quit,  2W,  n.  [L] 

LEASE, 

When  tenancy  created  under  a,Toid,  108,  n-  [IJ 

When  entry  necessary,  upon  a  forfeiture,  to  avoid,  174,  n.  [1.] 

Who  may  make  a  joint,  186,  n.  [2] ;  187,n.  [l.J 

Forfeiture  of,— {Vide  Title,  "  covenant. *0 

Agreement  for,  what  words  will  create,  108,  n.  ^1] ;  109,  n.  [I.J 

Confessed  by  defendant,  283,  n.  [2.] 

LESSEE, 

Possession  of,  is  possession  of  lessor,  57,  n.  [2.] 
LIMITATIONS,— (Ptcfe  Title,  "  statute  of  umitations,") 

LOUISIANA,  State  o^ 

Law  of  Prescription  oS,  46,  n.  [1 .] 


MAINE^  State  o( 

Summary  of  Statutes  of  Limitations  o(  46,  n.  [1.] 

MARYLAND,  State  o^ 

Summaiy  of  Statutes  of  Limitations  o(  46,  n.  [1.] 

MASSACHUSETTS;  State  o^ 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [1.] 
MESNE  PROFITS, 
Action  fer, 

When  it  lies,  330,  n.  n.  [1],  [2],  [$.] 

Is  an  equitable  Action,  333,  n.  H-l 

Recovery  of  nominal  damages  in  Ejectment,  no  bar  to,  328,  n.  [1.] 

When  stayed  until  security  for  Costs  filed,  330,  n.  [2.] 

Must  be  brought,  by  whom,  330,  n.  [1.] 

against  whom,  831,  n.  [1.]   < 
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MESNE  PROFITS,— (C(mhntied;) 
Action  for 
Evidence  in, 


When  profits  antecedent  to  demise  are  recovered,  330,  n.  n.  rij, 
[2],  [3],  [4];  S31,n.  [1];  334,  n,  fl]; 
336,  n.  [1.1 

subsequent  to  demise,  are  recovered,  334,  n.  [8.] 
Damages  in, 
Have  relinrence  to  time  of  defendant's  occupation,  330,  n.  [1.] 

MESSUAGE,  22,  n.  [2.] 

MINES,— 107,  n.  [1] ;  228,  n.  [1.] 

MISSISSIPPI,  State  of, 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [1.] 

Mnssoum,  state  of, 

Suminary  of  Statutes  of  Limitations  of,  46,  n.  [l.j 
MOIETY, 
Undivided,''' 

Recoverable  on  demise  of  whole,  188,  n.  [1.] 

MORTGAGEES, 

Cannot  maintain  Ejectment  in  Mw-York^  62,  n.  [l.J 
May  maintain  Ejectment,  when,  62,  n.  [1.] 
When  required  to  give  a  notice  to  quit,  106,  n,  [1.] 
May  defend  as  landlords,  231,  n.  [1.] 
Evidence  in  Ejectments  by,  283,  n.  [1.] 
Assignee  of— ( Fide  Title  "assignee.") 

MORTGAGOR, 

Possession  of,  not  adverse  to  Mortgagee,  50,  n.  [2.] 

Entitled  to  notice  to  quit,  106,  n.  [ij 

Tenant  of,  need  not  give  notice  of  Ejectment  by  mortgagee,  228,'n. 

[1]    * 

not  tenant  to  mortgagee,  106,  n.  [1.] 

N. 

NEWHAMPSHIRE, Slate  of, 

Summary  of  Statutes  of  Limilations  o^  46,  n.  [1.] 

NEW-JERSEY,  State  of, 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [1.] 

NEW-YORK,  State  o^ 

Statutes  of  Limitations  of,  46,  n.  [1 J 
Ejectment,  the  only  action  to  try  title  to  lands  in,  1,  n.  [1.] 
Statutory  provisions  relatiag  to,  in,  443  to  460. 
NONSUIT, 

For  not  confessing  lease,  fcc 

how  to  proceed  on,  289,  n.  n.  [1],  [2.] 
costs,  how  recovenJUe  on,  300,  n.  [1] ;  301,  n.  [I] ;  302,  n. 

fi.[lj,  [2];  305,n.[l.] 
Lessor  liable  to,  before  signing  of  consent  rule,  30S,  n»  [1.] 

NORTH  CAROLINA,  State  o^ 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [K] 
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NOTICE  TO  APPEAR, 

To  whom  to  be  addressed,  205,  n.  [3.] 

By  whom  to  be  Hubscribcvl,  205,  n.  [3]  ;  207,  n.  [2.] 

Time  of  appearance  of  tenant,  how  regulated  by,  205,  n.  [S.J 

May  be  amended,  206,  n.  [4.] 

NOTICE  TO  QUIT, 

Must  be  given, 

in  common  tenancies,  from  year  to  year,  103,  n.  [1]  ;  104^ 

n.  [1];  145,  n.  [2.1 
under  implied  tenancies  from  year  to  year,  104,  n.  n.  [IJ,  [21, 

[33,[4];108,n.  [1];109,„.[1.] 
To  tenants  holding  over,  102,  w.  [1]  ;  107,  n.  [1.] 

tenants,  at  will,  102,  n.  [1]  ;  145,  n.  [2]  ;  104,  n.  n.  [I],  [2],  [3.] 
mortgagor,  106,  n.  [1.] 
Is  not  necessary, 

at  expiration  of  lease,  102,  n.  [1.] 

when  tenant  disclaims  title  of  Landlord,102,  n-  [1];  118,  n.  fl]; 

116,  n.  [1];  117,  n.  [1.] 
under  a  contract  for  purchase,  when,  117,  n.  [1.] 
to  under  tenants  of  mortgagor,  106,  n.  [1.]* 
from  assignee  of  mortgagee,  when,  106,  n.  [1.] 
Time  of  giving,  131,n.n.  [1],  [2]  ;  142,  n  [1.] 
Time  for  expiration  of, 

under  particular  customs,  or  agreements,  131,  n.  [1.] 
By  whom  to  be  given,  120,  n.  [1]  ;  121,  n.  [1]  ;  1^2,  n.  [I.] 
To  whom  to  be  given,  122,  n.  [1.] 
•Must  be  in  writing,  >vhen,  102,  n.  [1.] 
How  to  be  addressed,  102,  n.  [IJ 
How  served,  102^n.  [1.]. 
Waiver  of. 
Distress,  when  not,  141,  n.  [1.1 
Delay  when  not,  106,  n.  [1.] 
May  be  given  by  tenant,  145,  n.  [1.] 

O. 

OCCUPANT, 

General,  cannot  be  of  Copyhold  Lands,  67,  n.  [I.] 

OHIO,  State  of; 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [I.] 

OUSTER,— (Fic/6  Title  "joint  tenant.") 

Actual,  what  acts  amount  to,  40,  n.  [1]  ;  42,  n.  [1]  ;  55,  n.  it,  [2], 

[3];  56,n.«.  r2,I[S.] 
evidence  of,  when  necessary,  55,  n.  [3j';  236,  n.  [2.] 
cannot  be  of  a  Reversion,  40,  n.  [1.] 
If  one  tenant  in  common  hinder  the.entry  of  another,  56,  n.  [3.} 
Question  of  fact  for  the  Jury,  56,  n.  [1.  J 

OUTSTANDING  TITLE, 

When  a  sufficient  defence,  89  n.  [3.] 
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P.. 

PARCENERS,— (Tide  Title  "coparceners.") 

PARSON, 

When  he  may  bring  Ejectment  for  Rectory,  81,  n.  [1.] 

PARTICULAR  ESTATE, 

During  the  continuanpe  of,  Statute  of  Limitations  does  not  affect 

the  Rights  of  Reversioners  or  Remainder-men,  69,  n.  [1.] 

During  the  continuance  of^  their  right  of  Entry  does   not  accrue, 

69,  n.  [1.] 

PENNSYLVANIA,  State  of, 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [1.] 

PLAINTIFFS, 

Fictitious  names  of,  use  o^  abolished  in  J{eu>'¥orkj  13,  n.  [1.] 

PLEA, 

Of  general  issue,  is,  not  guilty,  242,  n.  [2.] 

Special,  uot  allowed,  242,  n.  [2.] 

Of  release  by  Lessor  of  Plaintiff,  cannot  now  be  pleaded,181,  n.  [1] ; 

246,n.[l.] 
Puis  darrien  ConHnuancCj  245,  n.  [3.] 
Signing  judgment  for  want  o^  243,  n.  [L] 
In  action  for  Mesne  ProJitSy 

Statute  of  Limitations,  good,  330,  n.  [l.J 

POSSESSION, — {Vide  Titles,   "adverse   possession,   cestui   que 

TRUST,  MORTGAGOR.") 

Need  not  be  actual^  legal  is  sufficient,  10,  n.  [2]  ;  40,  n.  [1.1 

Of  part,  with  title  to  the  whole,  is  possession  of  the  whole,  54,  n.  [2.] 

In  the  owner,  until  actually  disseised,  54,  n.  [2.J 

Where  mixedy  follows  the  title,  54,  n.  n.  [2],  [3.] 

When  prima  facie  evidence  of  title,  28,  n.  [IJ  ;  40,  n.  [1.] 

Of  Lessee,  is  possession  of  Lessor,  29,  n.  [3.] 

Of  Tenant  in  common,  is  possession  of  his  Co-Tenants,  55,  n.  [11 : 

56,  n.  [3.] 
Under  executory  contract  for  purchase,  not  adverse  to  the  owner, 

29,  n.  [3]  ;  57,  n.  [2.] 
Under  a  void  Act,  is  not  adverse,  to  the  Owner,  57,  n.  [2.] 
Under  a  void  Deed,  will  not  be  protected  under  the  Statute  of  Li- 
mitations, 464,  to  472. 
Tortious  must  heproved^  will  not  be  presumed,  40,  n.  [1.] 
Always  presumed  to  be  in  subordination  to  the  Title  of  the  true 

Owner,  10,  n.  [2]  ;  60,  n.  [2.] 
Without  Claim  of  Right,  gives  no  Title,  60,  n.  [1.] 
Of  party  expelled  by  Publick  Enemy,  when  revested,  40,  w.  [1.] 
Prior,  when  sufficient  to  maintain  Ejectment,  76,  n.  [1 J 
Vacant, 
Principles  as  to  proceedings  for,  do  not  apply  to  unsettled  Lands 

in  this  Country,  178,  n.  [1.1 
How  to  be  delivered  by  sheriff,  21,  n.  [1] ;  306,  n.  [3] ;  307,  n.  n, 

[U,  [2.J 
Lessor  of  Plaintiff  must  be  entitled  to,  40,  n.  [1]  ;  90,  n,  [2.] 
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POSSESSION— ( Continued.)     . 

Recovery  in  Ejectment  is  of  the,  294,  n.  [2.] 

Who  have  a  joint,  186,  «.  [2.] 

Of  Defendant  hovr  proved,  248,  n.  [2.] 

POSTEA, 

How  indorsed,  if  defendant  will  not  confess,  289,  n.  [2.] 
if  some  of  several  will  not,  290,  n.  [1.1 
PREMISES, 

How  described  in  demise,  20^  n.  [1]  ;  21,  s.  [1] ;  22,  fk  n.  Fl]  [2] ; 

25,n.[l.] 
Description  o(  when  sufficient,  195,  n.  [1.] 

PRESCRIPTION, 

Does  not  run  against  minors,  59,  n.  [1] ;  466. 

married  women,  59,  n.  [l.J 
Cannot  be,  in  case  of  Purchasers  under  the  same  Title,  50,  n.  [11 ; 

55,  n.  [1.] 
Lands  not  susceptible  of  alienation,  cannot  be  acquired  by,  498. 
Of  the  Possession  required  to  form  the  basis  of,  499. 
Must  be  determined  by  the  Jury,  505. 
Cannot  be  founded  on  a  void  title,  465,  466,  467. 
May  be  founded  on  a  voidable  title,  467. 

PRIOR  POSSESSION, 

When  sufficient  to  maintain  Ejectment,  76,  n,  [1.] 

PROBATE  OF  WILL, 

When  evidence,  262,  n.  [1.] 

PROCEEDINGS, 

Staying  of;  317,  n.  [1.] 

Staid,  until  security  for  costs  given, 

in  action  of  ejectment,  S18,  %.  [l.J 

for  Mesne  Ptifits^  330,  n.  [2.] 
in  second  Bectment, 

tin  cosU  of  first,  paid,  319,  n.  [IJ ;  323,  n.  [1.] 
several  Ejectments,  on  one  title,  237,  n.  [L] 
PROCESS, 

Not  sued  out  in  Ejectment,  184,  n.  [1.] 

PROVISO  FOR  R&ENTRY.— (  Vide  Title  "covekaot.") 

PUIS  DARRIEN  CONTINUANCE,  245,  n.  [4.] 


RECORD, 

Variance  between  issue  and,  290,  n.  [2.] 
RECOVERY, 

Where  Plaintiff's  Title  expires  before  trial,  34,  n.  [1] ;  294,  n.  [5] ; 

449. 

RECTORS, 

May  maintain  Ejectment,  when,  80,  fi.  [1.] 
RE-ENTRY, 
Proviso  for. 

What  substituted  for,  150,n.  [l.j 


Digitized  by 


Google 


INDEX   TO   THE   NOTES,  &C,  -553 

RE-ENTRY,— ( Gwrtnticd.) 

Hov7  and  when  to  proceed  upon,  154,  ti.  [1.] 

For  breach  of  covenant — (  Vide  Title  "  covenant.") 


Right  of,  hoiv  waived,  141,  n.  [1]  ;  174,  n.  [1]  ;  175,  n.  [1.] 

.  146,  n.  [2.] 
Covenants,  for  &c.  148,  n.  [1.] 


What  acts  amount  to,  146,  n. 


REMAINDERMAN, 

Not  bound  to  enter  until  determination  of  particular  estate,  52,  n. 

Not  bound  to  enter  upon  a  forfeitjre,  52,  n.  [1.] 
Having  (wo  rights  of  Entry,  not  banted  by  neglect  to  araol  him- 
self of  thejlrsf,  52.  n.  [I.] 

RENT, 

Receipt  o^  when  tenancy  created  by,  104,  n.  [4] ;  lOd,  n.  [1.] 
notice  to  quit  waived  by,  when,  141,  n.  [1.] 
forfeiture  waived  by,  when,  160,  n.  [2.] 
Distress  for,  when  it  bars  Ejectment,  161,  n.  [1.] 
Non-payment  ol^  proviso  for^re-entry  for — (  rtde  Title  "  proviso.") 
Refusaltopay,  when  disclsdmerof tenancy,  118,  n.[l];  119,  n.  [1.] 
In  arrear,  bow  recoverable  under  Revised  SMutes  of  ^'hi-York, 

150,  n.  [1.] 
forfeiture  by  reason  o^  how  wwved,  160,  n.  [2.] 

RENTS  AND  PROFITS, 

Bare  perception  o^  no  Disseisin,  56,  n.  [4.] 

RENT-CHARGE, 

Grantee  of,  may  bring  Ejectment,  when,  73,  n.  [1.] 

RESTITUTION, 

Writ  of,  826,  n.  [2]  ;  306,  n.  [1.] 

REVISED  STATUTES  OP  NEW- YORK, 
Part  1.  Chap.  8.  Title  5.  453,  454. 

9. 12.  454,  455,  466. 

IS.  466. 

Part  2.  Chap.  1.  Title  2.  34,  n.  [2] ;  38,  n.  [1.] 

3.  46,  n.  [t.] 

4.102,n.  [1];  131,».  n.  [1],  [2];  145, «. 

[1];228,«.[1.J 


Chap.  3. .  38,  n.  [2.1 

-       -9,n.[3l;»61,n.n.  [1],  [21; 

n.n.[l],  [2];  266,n.  [IJ;  503 


6. 1.  269,  n.  [3] ;  261,  n.  n.  [1],  [2] 


Pbrt  3.  Chi^.  4  Tide  2.  40,  n.  [1.] 

-.  46,n.  [1];  46,»i.  [2.] 


5.  1.  443.  463 

.  1,  n.  p] ;  10,  tt. 

n.  "  " 

68; 


r».[l];  10,tt.  [2];  IS,  n.  [1]  ;  20, 
[l];29,n.[l];3i,».[l];62,n.[l]; 
i,n.  [1];    184,  n.  [1];   188,  ».  n. 

[1],   [2];  189,  n.[l];   196,  n.  [11; 

£04,  n.  [3];  206,  n.  [8];  211,  n.  [lli 

216,  n.  [I.] 
70 
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REVISED  STATUTES  OP  NEW-YORK— (ConlimieA) 

Part  S  Chap.  6.  I^de  1,219,  n.  [1];  230,  n.  [1] ;  2S3,  n.  [1]; 

286,  n.  [2] ;  242,  n.  [2] ;  247,  n.  [2]  ; 

276,  n.  [1] ;  287,  n.  [1] ;  288,  n.  {«]  ;  289, 

n.  [2];  294,  n.  [11;  298,  n.  [1];  806,  n.  [8.] 

Part  8  Chap.  5.  Title  2,  457.  460. 

— 7.  4,  291,  n.  [1.] 

.7,l,n-[l]     ^ 


8.  9,  150,  n.  _   _ 

9. 1,  814,  n.  ri-l 

S,  812,  n-  [1] ;  813,  n.  [1.] 


,  88,  n.  [1]  i  227,  n.[l.] 


REVERSION, 

Jletual  Ouster  of^  there  cannot  be,  40,  n.  [1.] 

Fine  levied  by  one  Tenant  in  common  of,  does  not  require  actual 

entry  b^  the  other  to  avoid  it,  57,  n.  [I]  ;  96,  n.  [1.] 
Persona  entitled  m,  cannot  enter  until  determination  of  Particular 

Estate,  52,  n.  [1.] 

BHODE-ISLAND,  State  o^ 

Sununaiy  of  Statutes  of  Limitations  o^  46,  n.  [1.] 

RULES  OP  COURT, 

MGcfaaehnas,  1820,  284,  n.  [2.] 

8. 

SCIRE  FACIAS, 

When  necessary  in  Ejectment,  811,  n.  [1] ;  889,  tu  [1.] 

SEIZIN  IN  FEE, 

How  proved,  252,  n.  n.  [1],  [2.J 

SEISIN,— (FUe  Titles  "^  mm  ait  tribes.") 

SIGNATURE, 

Towill,261,n.  [1.] 

SOUTH  CAROLINA,  State  o( 

Summary  of  Statutes  of  Limitations  o(  46,  ft.  [.1} 

Trespass,  to  try  titles  to  Land,  substituted  for  Ejectment,  ly  fk  [1.  j 

STATEj,--(F»(fa  Titles,   "Alabama,"  " coiwecticut,"  "^delaware,^^ 

^'OBORQIA,"  "ILUNOIS,**  "mWAKA,**  ••KEN- 
TUCKY," "  LOUISIANA,"  "BIAINE,"  **  BIARTLAND^^ 
"MASSACHUSETTS,"  ^'HlSSlSSIPPt,^ '*tfIBSOURI," 
^NEW-HAMPSHIRE,"  **NEtr-jnERSET,"  *•  NEW- 
YORK,"  "NORTH-GAROUNA,"  "OfilO,"  "PBNN- 
SYLVANLl,"  "RHODE-ISLAND,"  "SOOW  CAROLI- 
NA," "TENNESSEE,"  ** VERMONT,^  "  VIR«HU." 

Laches  not  imputable  to,  46,  n.  [S.j 

Statute  (tf  Visitations  does  not  run  agahis^  46,  n.  ft.^ 

STATUTE  OP  LIMITATIONS, 

Intent  and  meaning  o^  460, 461. 

Bdng  in  restraint  of  Right  must  be  construed  strictly,  46L 

Affects  the  Remedy  and  not  the  Bight,  461. 

Cases  of  Fraud,  not  within,  468,  to  472. 
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STATUTE  OP  LIMITATIONS,— (C<mrint4ed,^ 

Cases  of  direct  Trtist  not  within,  52,  n.  [4.  J 

implied  Trust  when  widiin,  52,  n.  [4.] 
Does  not  afiect  Executory  Devises,  59,  n.  [2.] 

run  against  the  Commonwealth,  46,  ti.  [2.] 
State,  46,  ti.  [2.] 
United  States,  46,  n.  [2.] 
Crown,  46,  n.  [2.] 
Infants,  46,  n.  [1.] 
Femes  Covert,  46,  n.  [1.] 
Lunatics,  46,  n.  [1.] 
Prisoners,  46,  n.  [1.] 
Persons  beyond  Seas,  46,  n.  [1.] 

out  of  the  United  States,  &c.  46, 
n.  [1.] 
Of  JV*eio- Forfe,  Revised,  limits  actions  for  Dower,  46,  n.  [1.] 
Action  to  avoid,  must  be  commenced  within  one  year  after  Entiy, 

46,  n.  [1.] 
Suspended,  by  War,  as  to  Alien  Enemies,  46L 
Operation  o(  will  bar  Ejectment,  46,  n.  [L] 
Need  not  be  pleaded  in  Ejectment,  242,  n.  [1.] 

STATUTES, 

4  Geo.  II.  c.28;  150,n.  [1.] 

4SGeo.  IILa84;  104,  n.  [3.] 

57  Geo.  III.  c.  89 ;  104,  n.  [8.] 
STATING  PROCEEDINGS, 

In  Ejectment,  for  arrears  of  Rent,  150,  n.  [1] ;  156,  n.  [1.] 

SUBSCRIBING  WITNESSES, 

To  devise  of  freehold,  must  be  two,  in  Jfew-York,  261,  n.  [1 J 
who  may  be,  266,  n.  [1] ;  267,  n.  [l.J 

SURRENDER, 

Of  Term,  when  presumed,  85,  n.  [1.] 

SUSPENSION, 

Of  Right  of  Possession,  prevents  the  Statute  of  Limitations  from 

running,  59,  n  [1.] 
Of  Statute  of  limitations,  by  War,  461. 

T. 

TENANT,— ( VUk  Title,  «  joint  tenant,'') 

Possession  o^  is  not  adverse  to  his  Landlord,  29,  n.  [3] ;  57,  n.  [2.] 
Conveyance  in  fee  by,  Diseeirin^  or  not,  at  iHedUn^  40,  n.  [2.] 
Attornment  of,  is  a  void  Act,  57,  n.  [2.] 

cannot  work  a  Disseisin,  57,  n.  [2.] 

an  Adverse  Possession,  57,  n.  [2.] 
At  win. 
Who  so  denominated,  now,  102,  n.  [1] ;  104,  n.  n.  [1],  [3.] 
"         [1.] 


Possession  oE,  is  possession  of  Landlord,  54,  n.  _  _ 
no  Disseisin  of  Landlord,  64,  n.  [1.] 
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TENANT, — ( Coniinued^y 
By  the  Curtesy, 

Conveyance  by,  does  not  work  a  forfeiture,  S8,  n.  [1.] 

For  Life, 
Possession  o^  not  adverse  to  title  of  Reversioner,  50,  n.  [2.] 

In  Common, 

Possession  of  one,  is  Possession  of  all,  55,  n.  [1] ;  56,  n.  [S.] 

without  Ouster,  not  adverse  to  the  others,  65, 

«.[3.] 
Bare  perception  of  profits  by  one,  no  Ouster  of  the  others,  56,  tu 

[4.] 
If  one  hinder  the  entry  of  his  co-tenant,  it  is  an  Ouster,  56,  n.  [S.] 
Disability  of  one,  does  not  protect  others,  59,  n.  [3.] 
Ejectment  by,  against  co-tenant,  88,  n.  [1.] 
Entry  of  one,  enures  to  the  benefit  of  co-tenant,  96,  n.  [1.]  j 
Demise  by,  how  laid,  186,  n.  [3.] 
What  acts  of,  are  Ousters  of  companions,  55,  n.  n.  [1],  [2],  [3]  ; 

56,  n.  n.  fl].  [2],  [3],  [4.] 
Fine  by  one,  no  Ouster  of  others,  57,  n.  [1.] 
How  notice  to  quit  should  be  given,  by,  120,  n.  [1]  ;  121,  n.  [1.] 
Service  of  Declaration  upon  one,  good  against  all,  212,  n*  n.  [2], 

[3]. 
Special  Consent  Rule,  when  granted,  to,  236,  n,  n.  [1],  [2.]  . 
Evidence  in  Ejectments,  by,  275,  n.  [1] ;  276,  n.  [l.J 
.  May  bring  action  for  Mesne  Profits  against  co-tenants,  330,  n.  [4.] 

From  Year  to  Year, 
May  maintain  Ejectment,  61,  n.  [2.J 
give  Notice  to  quit,  145,  n.  [1.] 
Estates  of,  how  determined,  102,  n.  [1]  ;  103,  n.  [1] ;  104,  n.  [1]  ; 

145,n.  n.[l],[2.] 
Who  are  implied,  107,  n.  [»] ;  108,  n.  [1] ;  109,  n.  [1.] 

In  Possession, 

How  to  serve  Declaration  upon,  206,  n.  [3]  ;  209,  n.  n.  [2],  [3] ; 

210,  n.  n.  [1],|2],  [3] ;  211,  n.  [1]  ;  212,  n.  n  [1],  [2],  [3.] 

Must  give  notice  of  delivery  of  Declaraiion,  when,  227,  n.  [1] ; 

228,  n.[l.l 
May  dispute  Landlord's  Title,  when,  31,  n.  [3]  ;  247,  n.  n-  [4],  [5], 

[6.J 
TENEMENT,  22,  n.  [1.] 

TENNESSEE,  State  of. 

Summary  of  Statutes  of  Limitations  of,  46,  n.  [1.] 

TERM, 

In  Declaration,— ( Vide  Title,  "  demise.") 
For  years, 
Surrender  o^  when  presumed,  85,  n.  [1.] 
Notice  to  quit  not  necessary  at  end  oi^  102,  n.  [1  ] 

THE  PEOPLE,  &c.. 

Limitation  of  Suits  by,  relating  to  Real  Estate,  46,  n.  [1.] 
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TIME  OF  LIMITATION, 

For  making  entiy  into  lands,  46,  n.  [1.] 
Runs  immediately  on  an  adverse  possessioD,  60,  n.  [1.] 
right  to  enter  accruing,  59,  n.  [1.] 
when,  against  Remainder-men,  52,  n.  [l.j 
Reversioners,  52,  n.  [1.] 
Tenants  in  common,  &c^  56,  n.  [3] ;  59,  ti. 

rsj 

When  it  begins  to  run,  no  subsequent  disability  stops  it,  59,  n.  [2.] 
Does  not  begin  to  run,  in  cases  of  concurrent  disabilities,  untu  sJl 

are  removed,  60,  n.  [1.] 

TITHES, 

Ejectment  for,  80,  n.  [1.] 

TITLE,— (Firfe  Titles,  "  possession,''  "  trespass,'') 
Draws  possession  to  the  Ovf ner. 
Color  of,  what,  464  to  482. 

essential  to  Adverse  Possession,  461  to  464. 
Foreign  Government,  not  a  legitimate  source  of,  466. 
Parol  declarations,  inadmissible  to  prove  or  disprove,  247,  n.  [1.] 
Possession,  when  prima /acie evidence  of,  28,  n.  [].] 
Plaintiff  must  recover  on  the  strength  of  his  own,  29,  n.  [2.] 
Of  Plaintiff  when  Defendant  may  not  dispute,  29,  n.  [SJ;  247,  n. 

n.  [4],[5j,[6];248,n.  [!.] 
Evidence  o^  in  Action  of  Ejectment,  247,  n.  n.  [IJ,  [2],  [S],  [4]/ 

C6]i  [6-3 
TITLE  EQUITABLE, 

Not  suflBicient,  in  Ejectment,  for  either  Party,  32,  n.  [L] 

TITLE  LEGAL,  82,  n.  n.  [1],  [2.] 
TRESPASS, 

To  try  titles  to  Land,  substituted  for  Ejectment,  in  South  Car6U$uL 

l,n.[l.] 
TRIAL, 

Notice  of,— (FWc  Tide,  *'  notice.") 

Proceedings  at,  287,  n.  n.  [1],  [2] ;  288,  n.  n.  [1],  [2]  ;  289, 11.9. 

W>[2],[S];290,«.«.[1],  [2.] 
when  a  sole  defendant  will  not  confess,  289,  n.  n.  [2], 

[S.] 
some  of  several  will  not  confess,  290,  n.  [1.] 
variance  between  issue  and  record,  290,  n.  [1.] 

At  bar,  when  and  how  granted,  291,  n.  [1.] 

New,  how  and  when  moved  for,  and  granted^  293,  ii.n.  [1],  [2.] 

TRUST, 

Direct,  not  within  the  Statute,  52,  n.  [4.] 
Implied,  when  within  the  Statute,  52,  n.  [4.] 

TRUSTEE, 

Cannot  avail  himself  of  the  Statute  of  Limitations,  52,  n.  [41 ;  57, 

n.  [2.] 
Cannot  urge  Lapse  of  Time  against  Cestui  que  Trusty  52,  n.  [41, 

67,n.[S.] 


Digiti 


zed  by  Google 


5b8  INDEX   TO   THE  NOTES,  &c. 

TRUSTEE,— ( C^mfieei,) 

May  fioaintain  Ejectment,  Trben,  38,  n.  [S] ;  86,  n.'  [1 .] 

IT. 

UNDER-TENANT, 

Cannot  dispute  original  Lessor's  Title,  57,  n.  [2  J 
Bound  by  notice  to  quit  to  Tenant,  122,  ti.  [L] 
UNITED  STATES, 

Statute  of  Limitations  do  not  run  against,  46,  n.  [2.] 

V, 

VAMANCE, 

Between  Issue  and  Record,  290,  n.  [1.] 
VERDICT, 

How  to  be  entered,  293,  n.  [1.] 

When  set  aade,  and  new  trial  granted,  S93,  n.  [2] ;  294,  n.  [5.7 

Is  liot  srridence  in  second  Ejectment,  294,  ii.fi.  [2],  [3],  [4.] 

Is  ground  of  Judgment,  294,  n.  [4  J 

Title  defectively  set  out,  cured  by,  295,  «.  [1.] 
VERMONT,  State  of, 

Sumtmaiy  of  Statutes  of  Limitations  of,  46,  n.  [l.] 
VICAR, 

May  maintain  Ejectment,  when,  80,  n.  [I.] 
VIRGINIA,  State  o^ 

Summary  of  Statutes  of  Limitations  of,  46,  n.  £1.] 
VOID  ACT, 

Cannot  work  an  adverse  possession,  67,  n.  [2] ;  466,  466. 

Can  acquire  no  validity  from  acquiescence  for  any  length  of  timey 

467. 
VOID  DEED, 

Is  incapable  of  confirmation,  464, 466« 

Cannot  be  the  foundation  of  title,  464  to  467. 

Possession  under,  win  not  be  protected  under  the  Statute  of  Limi- 
tations, 464  to  466. 

W. 

WAIVER,— (Ft&  Titles,  «  kotics  to  quit,''  and  «  cov«arAirr.«) 
WAR, 

Statutes  of  Limitations  suspended  by,  as  (o  Alien  Enemies,  46K 

waste; 

How  committed  of  thing  demised,  168,  fi.  [!.] 
WATER^COURSE,  18,  n.  [1.] 


Digiti 


zed  by  Google 


INDEX   'TO   THfi  NOTES,  &C.  059 

WIDOW, 

Maj  bring  Ejectment  for  her  dower  before  Admeasurement,  68« 

n.  [1.] 

WIPE,— (Fufe  Title,  *^  FEME  COVERT.*') 

WILL, 

Forms  necessary  to  pass  freeholds  by,  S59,  n.  n.  [1],  [2] ;  261,  n. 

n.  [I,]  [«]  ;  262,  n.  [1.] 
How  proved,  259,  n.  [4] ;  260,  n.  [1] ;  267,  n.  n.  [2],  [S] ;  268| 

n.  [1.] 
Genuineness  o^  who  estopped  from  questioning^  267,  n.  [2.] 
How  construed,  263,  n.  [2 J 
repuUished,  263,  n.  [1.1 
revoked  or  cancelled,  262,  n.  [2. 


Probate  o(  when  evidence,  259,  n.  [3j ;  262,  n*  [1.] 

WITNESSES, 

When  incompetent  from  interest,  250,  n.  n.  [1],  [2.] 
To  a  devise  of  freeholds, 

how  many  necessary,  261,  n.  [1] ;  262,  n.  [1.] 
mode  of  attestation  ol^  262. 

who  may  be,  250,  n.  n.  [1],  [2],  [3]  ;  253,  n.  [2]  ;  266,  n. 

[1];  267,n.[l.] 
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INDEX, 


rro  THJE  PBACTICAIi  FORMS, 

ADDED  TO  THE  PRESENT  EDITION- 

AFFIDAVIT, 

Of  personal  service  of  Declaration  and  Notice,  4S1. 
Of  service,,  (net  personal,)  of  Declaration  and  Notice,  481. 
Of  Defendant  to  support  Application,  for  order  that  PlaintiflPs  At- 
torney produce  his  Authority  for  commencing  Action,  431. 
Of  Plaintiff's  Attorney,  that  he  is  authorized  to  commence  Action, 

48i. 

DECLARATION, 

For  the  Entirety^  where  the  Plaintiff  claims  in  fee;  or,  jfor  bis  own 

life;  or,  fbr  that  of  anoth^,  438. 
For  an  undivided  Share  or  Interest,  where  the  Plaintiff  claims  in 

fee.  &c  429. 
Where  the  Plaintiff  claims  for  a  term  of  Years,  429. 
By  several  Plaintiffs,  429. 
For  Dower,  430. 


JUDGMENT, 

For  Plaintiff;  on  a  Verdict,  435. 

the  like,  with  continuances  before  and  after  Verdict^  436. 
Plaintifl^  as  to  Part  of  Premises,  and  for  Defendant  as  to  Re« 

sidue,  487, 438. 
Plaintiff  as  to  Part  of  the  Premises,  and  noOe  proiequiy  as  to 

ihe  Residue,  438,  439. 
Plainti£^  on  a  special  Verdict,  439. 

on  De&ult,  440. 
Plaintiff  on  a  Verdict  in  Assumpsit  on  a  Suggestion,  ftc,  449b 

N. 

NOTICE, 

To  Defendant  to  appear  and  plead,  432. 

71 
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P. 

PLEA, 

Of  not  guilty,  4SS. 
To  a  Suggestion,  442. 

POSSESSION,^  rtde  Title,  «  writ.'') 

POSTEA, 

For  Defendaot,  on  a  Verdict,  434. 


RULE, 

That  Defendant  appear  and  plead,  432. 

8. 

SPECUL  VERDICT,  434. 
BUGOEErnQN, 

For  the  Recovery  of  Damages  in  Ejectment,  441. 

V. 

VERDICT, 

General,  br  Plainti^  433. 

For  Fluntiff  for  an  undivided  Share,  ftc,  433. 

For  one  of  ae^eral  Flaintiflb,  and  for  Defendant  against  the  offaen^ 

433. 
For  Plaintiff  for  part,  and  for  Defendant  for  part,  438. 

for  Damages;  where  bis  Title eroired  before  TriaL 

434. 
Special,  434. 

W. 

IVRTT, 

Of  Poaaession,  440. 

with  jFVeri  Facias^  for  Costs,  441. 
Ca.  8a.  for  Costs,  441. 
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/  ^derstood  to  mtan  a  six  month's,  and  not  a 

<i      S  ^>^  dem.  Lord  HxuUtngtowtr  va.  CviBl^df 

/                         o  *^«s   I  i^ie  from  the  following  "Lady-day," 

'                        $  ^*r  S-o  a'tS'Xxlj  upon  parol  evidence  that 

'  .5  S   B  S  s"  HLady-day."    Such  evidence 

'  5  f  X  ^  f  ^'  -3^  "  "'^*  under  sea'^    Dm 

Tb'  ^  ?•  r  fs'  f  .-^  -  K?"''  ^°^  enabling  land. 

§2  "^  S^  §  {£  fcojj  jy  and  tenements  no. 

"*  4  '":"=' «i§      IS  ."H 'S  .^e  case  of  a  lessee 

J  S  J  ^  S  f  sj  Sl^  ^-S  iHgr*  •>'*  tenancy 


-^  Lm    ^S  fiQ      So'S    W  .3  to    3  ^    *^  C    X     of  « 


^^  -^"^it^m^min 


§•5^2:^^  V-^'^"^ 


Page  10,  n.  [l.j    -«*•-, 
ed  on  a  contract  between  the  owner  nr  «m«*  .. 

it  is  agreed  that  the  plaintiff  shall  settle,  and  within  tmvD  j 

certain  improrements  on  the  land,  and  on  performance  of  certain  con- 
ditions shall  have  title  in  fee :  and  a  stranger  to  the  contract  cannot 
resist  the  recovery  of  possession,  on  the  ground  that  the  plaintiiF  has 
not  performed,  or  has  forfeited  its  conditions.  White  vs.  Sana  Ckdrane, 
1  Armor's  Rq>.  (Alabama)  331. 

Page  10,  n.  [2.)  In  such  action  a  right  of  entiy  and  possession  is 
sufficient,  and  it  is  not  necessary  to  prove  a  previous  possession  in  the 
plaintifl^  nor  an  actual  Ouster.  White  vs.  Saint  Quirons^  1  Jlfinor'# 
Mqf.  (Alabama,)  331. 

CHAPTER  III. 

Page  39,  n.  [3.]  A  defendant  in  an  action  of  Ejectment,  cannot  set 
up  an  outstandmg  mortgage  in  the  hands  of  a  stranger  to  defeat  the  title 
of  ihe  mortgagor  or  his  heirs.  Den  ex  dan.  Dimon  vs.  Dinum,  5 
HabL  Rep.  156. 

A  mortgagor  will  not  be  permitted  to  dispute  a  title  dmved  under  his 

mortgage,  nor  to  aUege  any  thing  in  opposition  to  a  claim  founded  on 

it    Nor  can  be  set  up  an  outstanding  title  in  another,  for  the  purpose 

of  defeating  a  recovery  in.  an  action  of  Ejectment  upon  the  mortgage. 

Dm  ex  dim.  Bwrhane  vs.  Vannees,  5  Hakt.  Rep.  102. 

Though  the  lessor  of  the  plaintiff,  as  the  assignee  of  the  mortgagee^ 
and  as  purchaser  of  the  equity  of  redemption,  unite  both  the  legal  and 
jsquitable  claim  in  himself  no  such  merger  will  be  thereby  produced  as 
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.,  A  against  tlie  mortgagor. 

.    *^-      /Rtf.  102. 

PliEA,  yto  produce  the  original  order 

Of  not  guilty,  433.  /6r  in  order  to  prove  the  title  of  his 

To  a  Suggestion,  442.        y<  such,  under  the  1  Geo,  4,  c.  1 19,  s. 

POSSESSION,— (  nit  Title^/s.  J^nd,  3  Doifii  &  Bt/L  /2ep.  609. 

POSTEA.  /^  memorial  of  an  annuity  deed  described 

For  Defendant^  on  a  V^sses  as  '^  G.  M.  Dance,  of  Cursitor-stroet, 

yx,  Attorney  at  Law,"  without  setting  out  his 

Xength,  in  compliance  with  the  53  G.  3,  c.  141, 

^ction,  in  Ejectment,  for  the  premises  on  which 

R'J*^  v<^red.     Dot  ex  dem.  Fox  &  M.  vs.  Bromlej/^  6  DcwU 

[1.]     In  an  action  of  Fjectment  brought  by  the  assignee 

/ee  against  a  mortgagor,  upon  a  mortgage  given  to  a  cojpo- 

SPECIAJunnecessary  to  produce  the  Charter  of  Incorporation.    The 

jgUQCKin  by  the  defendant  himself  in  the  deed  of  mortgage,  is  suffi- 

yproof,  when  uncontradicted,  of  existence  of  the  coiporation.   Den 

/em,  LorriUard  vs.  Van  Ilouten^  6  HahL  Rep.  270. 

CHAPTER  V. 

Page  103,  n.  [1.]  Tenant  dies  intestate  in  possession  of  certain 
premises.  His  widow  aiter  continuing  to  occupy  for  several  years, 
paying  rent  to  the  landlord,  marries  a  second  time,  and  her  husband  ea<* 
ters  into  possession,  and  pays  rent  for  several  years  to  the  landlord  ; 
and,  upon  the  death  of  the  wife,  the  personal  representative  of  the  first 
husband  obtains  administration  of  his  estate  and  effects,  and  brings 
Ejectment  to  evict  the  second  husband  :  Hddy  that  the  action  was  main* 
tainaUe  without  giving  a  formal  notice  to  quit  Bet  ve  BtvAlmr^,  % 
Dml  &  Uj//.  Rep.  706. 

.  Pwe  104)  ».  [1.]  Landlord  enters  into  an  afreement  with  tenant, 
on  ddJanuary,  1815,  to  grant  the  latter  a  lease  for  eight  years,  of  certain 

Jiremises,  the  agreement  to  take  effect  from  the  10th  October,  1814, 
rom  which  time  tenant  had  been  in  possession,  yielding  2s.  6d.  yearly, 
and  in  case  he  held  over  after  the  term,  he  was  to  pay  40s.  per  diem 
for  every  day  he  retained  possession.  Th>s  lease  was  never  granted. 
At  the  expiration  of  the  term  tenant  held  over,  after  having  been  served 
with  a  nine  month^s  notice,  to  quit  at  the  end  of  the  year  for  which  he 
held,  which  should  first  happen  after  the  expiration  of  half  a  year  from 
the  date  of  the  notice.  He  was  then  served  with  a  written  d^nand  of 
possession,  and  the  same  paper  notified  to  him,  that  if  he  did  not  yidd 
quiet  possession,  an  Ejectment  would  be  brought :  Helc^  1.  that  the 
tenant  was  not  to  be  treated  as  a  tenant  from  year  to  year ;  and,  2.  that 
the  demand  of  possession  was  sufficient  notice  within  I  G«o.  4,  .c  S7, 
so  as  to  entitle  tne  plaintiff  to  the  benefit  of  the  undertaking,  and  secuT 
rity  required  by  that  Statute.  Hot  (hm.  MorquM  ofAigUieu  vsa  tto^ 
2  DaioLURyL  Rep.  665. 

•  Page  127,  n.  [1.]    A  notice  dieited  27lh  and  served  on  the  28th  Sep- 
tember, requiring  a  tenant  to  quit  at  ^  Lady-day  next,  or  at  the  end  of 
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bis  current  year,"  must  be  understood  to  mtan  a  six  montb's,  and  not  a 
two  day's  notice  to  quit.  Doe  ex  dem.  Lord  Huntingtcwer  vs.  CUI^/^d^ 
4  Dowl  &  Ryl  248. 

Upon  a  written  agreement  to  demise  from  the  following  ^^  Lady^day,'' 
a  notice  to  quit  ^'  on  the  6th  of  Apri^  is  good,  upon  parol  evidence  that 
by  "  Lady-day,"  the  parties  meant  "  Old  Lady-day."  Such  evidence 
is  admissible,  where  the  written  agreement  is  not  under  seal.  Den 
ex  dem,  Peters  &  Ux.  vs.  Hopkinson,  3  DowhSi  Ityl  Rep,  507. 

Page  145,  n.  [}.]  The  Statute,  1  Geo.  4,  c.  87,  for  enabling  land^ 
lords  more  speedily  to  recover  possession  of  lands  and  tenements  tin* 
lawfully  held  over  by  tenants,  does  not  extend  to  the  case  of  a  lessee 
holding  over  after  notice  to  quit  given  by  himself,  where  his  tenancy 
has  not  expired  by  efflux  of  time.  Doe  ex  dem.  Cardigan  vs.  RoCy  1 
Dowl.  Sf  Ryl.  Rep.  540. 

Pc^e  163,  n.  [1.]  Covenant  "not  to  let,  set,  assign,  transfer,  set 
over,  or  otherwise  part  withy  the  premises  demised,  or  the  leaee,^^  of  a 
coffee  house,  is  not  broken  by  proof  of  a  deposit  of  the  lease  .with  the 
brewers  of  the  lessee,  as  a  security  for  bqer  supplied  to  the  housei 
J)oe  ex  dm.  Pitt  vs.  Hoggy  4  Dowl  &  Ryl  Rep.  226. 

CHAPTER  VIL 

Page  184,  n.  [1.]  The  Statute  48  Geo.  3,  e.  149,  sch.  2,  requiring  an 
office  copy  of  the  declaration  to  be  written  in  the  usual  and  accustomed 
manner,  on  which  a  duty  of  4d,  per  sheet  is  imposed,  and  it  not  having 
been  the  practice  to  write  such  copies  on  both  sides  of  the  stamped 
sheet  of  paper : — Held^  that  service  of  seventeen  office  copies  of  decla^ 
tions  in  Ejectment  so  written  and  delivered  to  as  many  tenants  in  po8» 
session,  was  irregular.  Doe  ex  denu  Irvin  vs.  Roe^  1  Dowl  &  Ryl 
Rq>.  562. 

Page  189,  n.  [1.]  If  the  lease  in  a  declaration  in  Ejectment,  is  sta- 
ted to  have  been  made  on  the  7th  day  of  July,  1826,  to  hold  from  '''the 
sixth  day  of  July  then  last  past,"  it  shall  be  construed  to  mean  the  6th 
day  of  July,  1825,  and  not  the  6th  day  of  July,  1824,  which  was  prior  to 
the  accrual  of  the  plaintiff's  title ;  fjr  where  the  words  may  be  rendered 
either  way.  that  construction  which  renders  the  fictitious  demise  useful 
to  die  action,  ought  to  be  adoptexl,  rather  than  that  which  would  destroy 
it.     Derh  ex  dem.  Burhans  vs.  Fanness,  5  HaUt.  Rep.  102. 

Page  197,  n.  [2.]  The  plaintiff  may  recover,  though  the  defendant 
be  in.  possession  of  less  than  is  declared  for.  White  vs.  Saint  GuironSj 
1  MinorU  /lap.  (Alabama,)  331 .  • 

Page  207,  n.  [2.]  Where  several  tenants  have  been  duly  served  with 
a  copy  of  a  declaration  in  Ejectment,  judgment  may  be  entered  against 
tiie  casual  Ejector,  although  the  notice  at  the  foot  of  the  declaration  was 
not  addresst  d  to  any  or  either  of  such  tenants.  Doe  ex  dem.  Pearson  vs, 
Roey  5  Moore^e  Rep.  73. 
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CHAPTER  VIII. 

Page  2IO9  n.  [2.]  Service  of  a  declaration  in  Ejectment  on  the  ser- 
vant of  the  tenant  in  possession,  with  a  subsequent  acknowledgment 
from  the  Attorney  of  the  latter,  that  the  declaration  had  been  receivedi 
18  sufficient  for  judgment  nisi  against  the  Casual  Ejector.  Doe  ex  dem. 
TevereU  vs.  Snee^  2  Dml  &  RyL  Rep.  5. 

Page  211,  n.  [1.]  If  the  service  of  the  declaration  in  Ejectment,  is 
not  in  the  regular  and  ordinary  manner,  a  judgment  by  default,  for  want 
of  an  appearance,  i^ould  not  be  entered,  until  the  Court  on  a  rule  to 
shew  cause,  has  sanctioned  the  mode  of  service.  Den  ex  dem.  Aulen 
vs.  JFWi,  The  President^  &c.  of  the  Bridgewaler  Copper  Mining  Companyj 
Tenants,  5  Haht.  Rep.  237. 

Service  of  declaration  in  Ejectment  by  leaving  it  with  the  daughter 
of  the  tenant  in  possession,  (who  was  confined  by  indisposition,)  with 
an  affidavit  that  the  daughter  acknowledged  the  receipt  of  the  declara- 
tion, and  that  she  had  read  it  over  and  explained  it  to  her  mother  be- 
fore the  essoign  day  of  the  term,  sufficient  for  a  rule  nisi  for  judgment 
against  the  Casual  Ejectoiv     Doe  vs.  Roe,  2  Dowl  &  Ryl  Rep,  12. 

Service  of  the  declaration  in  Ejectment  upon  the  wife  of  the  tenant 
in  possession,  without  stating  that  it  was  served  at  the  husband^s  house, 
or  on  the  premises,  insufficient  to  support  a  rule  for  judgment  against 
the  Casual  Ejector.  Right  ex  dem.  BomsaU  vs.  Wrong,  2  Dovol  SiRyL 
Rqf.&4. 

Page  212,  n.  [1.]  Service  of  the  declaration  in  Ejectment  upon  the 
servant  on  a  Saturday,  with  an  acknowledgment  by  the  tenant  on  a 
Sunday,  insufficient  for  a  judgment  against  the  casual  Ejector.  Good- 
tUk  ex  dem.  Mortimer  vs.  J^otitle,  2  Dovol  Sc  Ryl  Rep.  232. 

Service  of  the  declaration  in  Ejectment  must  be  before  the  essoign 
day  of  the  term ;  but  where  the  service  was  before  that  day,  and  Ae 
explanation  of  it  to  the  tenant  in  possession  did  not  take  place  till  af- 
ter:  Heldy  that  the  lessor  of  the  plaintiff  was  not  entitled  to  judgment 
Doe  vs*  Roey  1  Dowl  &  Ryl  Rq).  563. 

An  affidavit  of  service  of  a  copy  of  the  declaration  and  notice  in 
Ejectment,  on  tiie  son  of  the  tenant  in  possession,  and  that  the  tenant 
acknowledged  that  he  had  received  the  sfiime,  is  not  sufficient ;  as  it 
must  state  that  such  acknowledgment  was  made  before  the  essoign  digr. 
Doe  ex  dem.  Mac  Dougal  vs.  /toe,  4  Moore^s  Rqt.  20. 

Page  217,  n.  [1.]  An  affidavit  of  the  service  of  a  declaration  in 
Ejectment,  which  states  that  the  copy  was  "  served  upon  A.  B.,  said 
to  be  one  of  the  directors  of  the  within  named  Company,"  is  insuffi- 
cient. Den  ex  dem.  Auten  vs.  I^i,  The  President^  &c.,  of  the  Bridgewater 
Mining  Company,  Tenants,  &  Haht.  Rep.  237. 

The  notice  subjoined  to  the  declaration  must  be  read,  or  its  contents 
explained  to  .the  person  to  whom  it  is  delivered,  or  such  person  must 
be  informed  of  the  intent  and  meaning  of  the  service;  and  that  it  has 
been  so  done,  should  be  stated  in  the  affidavit.  Den  ex  dem.  Jiukn 
vs.  Feny  The  President,  ^c,  of  the  Bridgewater  Copper  Mining  Coinpafijfy 
Tenants,  6  Hakt.  R^.  237. 
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In  the  affidavit  on  which  to  move  for  judgment  against  Casual  Eject- 
or, in  the  case  of  a  vacant  possession,  where  one  copy  of  the  declara- 
tion was  sworn  to  have  been  fixed  on  the  premises,  and  another  served 
on  the  lessee,  biit  not  on  the  premises,  it  is  necessary  to  state  that  such 
lessee  was  tenant  in  possession  at  the  time  of  the  service.  Doe  exdem. 
Seabrook  vs.  RoCj  4  Moort^s  Rep.  350. 

In  Ejectment,  if  one  part  of  the  premises  be  vacant,  and  the  other 
in  the  occupation  of  a  tenant,  it  is  sufficient  for  an  affidavit  to  ground 
a  motion  for  judgment  against  the  Casual  Ejector^  to  stat^  that  a 
copy  of  the  declaration  was  served  on  the  tenant  who  occupied  the 
one  part,  and  that  another  copy  was  affixed  to  the  door  of  that  part 
which  was  vacant.     Doe  ex  dem.  Evans  vs.  JZoe,  4  Moor^a  Jtep.  469. 

Page  219,  n.  [1.]  Judgment  signed  against  the  Casual  Rector, 
where  the  service  was  upon  the  wife  of  the  tenant  in  possession,  who 
had  left  the  kingdom,  and  was  settled  in  a  foreign  country.  Doe  vs. 
Roe,  1  Dml  &  Ryl  Rep.  514. 

Page  225,  n.  [1.]  A  judgment  by  default  in  Ejectment,  against  the 
Casual  Ejector,  for  want  of  an  appearance,  will  not  be  set  aside  because 
the  declaration  in  Ejectment  was  served  by  the  lessor  of  the  plaintiff. 
Den  ex  dem.  duten  vs.  Fen,  The  President^  &c.,  of  the  Bridgewaier  Copper 
Mining  Company^  Tenants^  5  Habt.  Rtp.  237. 

'  CHAPTER  X. 

Page  247,  n.  [4.]  Tenant  may  show  his  landlord's  title  at  an  end, 
in  Ejectment  brought  against  him  by  the  landlord ;  but  where  Eject- 
ment was  brought  by  the  reversioner,  whose  interest  was  the  same  as 
that  of  the  tenant  for  life,  and  the  tenant  had  paid  rent  to  the  reversion- 
er :  HMj  that  he  could  not  show  that  the  reversioner's  interest  was  at 
an  end;  but  he  might  show  some  prior  title  in  the  person  under  whom 
he  claimed  to  hold.  Doe  ex  dem.  Cdemere  SfJtt.r&.  Whitroe^  Dowl.  & 
RyL  JV!  P.  Casee,  1. 

Page  259,  n.  [1.]  Where  a  testator  being  seised  in  fee  of  several 
estat^  in  the  parish  of  C,  partly  paternal,  and  the  remainder  purchased 
at  different  times,  devised  the  whole  [consisting  of  nineteen  messuages 
and  eighteen  acres  of  land]  to  his  wife  in  fee^  and  afterwards  levied  a 
fine  ^^  of  tioefee  messuages,  twelve  gardens,  twenty  acres  of  land,  twenty 
acres  of  meadow,  twenty  acres  of  pasture,  five  acres  of  wood,  and  five 
acres  of  land  covered  with  water,"  and  died  suddenly  without  re-eie- 
cuting  his  will :  HeU,  in  Ejectment  by  the  heir  at  law,  for  the  paternal 
estate  (on  the  ground  that  the  fine  operated  as  a  revocation  of  tne  will,) 
that  parol  evidence  was  admissible  to  restrain  the  operation  of  the  fine 
to  one  of  the  purchased  estates  on  which  were  twewe  messut^es,  so  as 
not  to  pass  the  estate  in  question.  Den  ex  dem.  BtdkUy  vs.  nVford,  8 
Dowl  &  Ryl  R^.  549. 

CHAPTER  XI. 

Page  289,  n.  [1.]  In  an  action  of  Trespass  to  try  Tides,  danaages 
for  Mesne  Profits^  as  well  as  the  possession,  may  be  recovered.  FFnt^e 
vs.  SMni  Otnrons,  1  Minmr^s  Rep.  (Alabama,)  S31. 
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Page  294,  h.  [t'.]    Judgment  in  Ejcctmeat  se(  aside  beca\iBe  sifoed 
too  BOOD.     Doe  vs.  Hedges^  4  Dowl  qr  %I.  iZip^  39S. 

Pdgc  295,  n.  [1 .]  The  Statute  39,  Geo.  3,  c.  12,  ^.  17,  empowers 
chuitHi-wardens  and  overseers  to  take  lands  and  hereditaments  in  the 
natare  of  a  body  corporate,  and  declares  that  in  all  actions  brought  in 
respect  thereof  it  shall  be  sufficient  to  name  the  church  wardens  und 
vrerseers  for  the  time  being,  describing  them  as  the  church-wardens . 
ud  overseers  of  the  poor,  of  the  parish  for  which  they  shall  act,  and 
namiiig  such  parish.  Where  a  declaration  in  Ejectment  by  ch«ffefa-war- 
^ens  and  overseers,  contained  two  set  of  counts,  one  describing  them 
bgr  ^tu  office,  without  their  names,  and  the  other  by  tbeir  names  mAk* 
out  their  office:  HMy  after  verdict^  the  objection,  if  any,  was  cured. 
Doe  ex  dem.  the  Church-Wardem  f  Overeeere  of  Hie  Parish  of  Orleton  vs. 
Uari/ur^  2  Dowl  S&  RyL  JZep^JOS. 

APPENDIX. 

Phge  SQl.  H.  S.  devises  his  estl^te  to  his  wke  ip  fee,  and  dies  seis- 
ed, kiaidng  bis  widow  and  two  sons,  him  surviving.  After  his  death, 
the  widow  and  the  younger  son,  by  deed  of  bargam  and  sale,  convqr 
tiK  Estate  in  fee  to  H.,  without  the  privity  of  the  eldest  son  and  heir  at 
law  of  the  testator.  H.  continues  in  undisturbed  possession  of  the  es« 
tate  for  twenty  two  years,  and  dies  possessed,  bequeathing  it  to  his 
children.  Six  years  after  JET.  entered  into  possession,  W.  S.  the  eldest 
son  and  heir  at  law  of  H.  S.,  makes  his  will,  and  devises  all  his  real 
estate  to  his  wife,  and  his  younger  brother,  in  trust  ibr  the  life  of  the 
wife,  and  then  to  his  children,  and  dies  three  years  afterwai&s,  without 
ever  disturbing  IPs.  possession ;  HeU  that  the  trustees  might  maintain 
Ejectment,  to  recover  the  possession  of  the  estate,  notwithstanding  IPs. 
|uiet  enjoyment  of  twenty-two  years.  Doe  ez  dem.  SoiUer  Sf  £l  vs. 
"2  Dowl  &  RyL  Rqf.  69. 


THE  END. 
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